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FROM THE EFECUTITE OFFICE OF THE GOTERNOR

Notary Information
Now Available Through
Governor's Office

The Legislature has authorized and
funded, by a small surcharge placed on the
applications for and renewals of notary
commissions, a Notary Section within the
Governor's Legal Office. The Section be-
gan its official duties in mid-July.

A typical day in the Notary Section
includes taking and processing complaints
of notary violations and providing answers
to questions commonly asked by notaries.
Among our most important duties is to
assist in educating notaries. Our staff of
three cannot possibly answer every call
from the nearly 400,000 notaries in the

State. To reach as many notaries as pos-
sible, we have devoted most of our re-
sources to publishing periodic newsletters.
If you have particular questions, please
submit them in writing.

This first issue of our newsletter is de-
signed to provide you with information
regarding the recent changes in the notary
laws and also to clarify some common
misconceptions about notarial acts. Our
office is not authorized to give legal advice
to notaries regarding their official duties.
Instead, we are here to educate and assist
notaries about the notary law. We hope
that you find this newsletter informative
and useful, and we welcome any of your
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Message from
the Governor

I am pleased to announce the
publication of the first issue of The
Notary View. Since January of last
year when the notary law changed so
substantially, questions have
abounded from those of youwhoserve
as notaries public. In the aftermath of

COMITIENTS O SUggeStions.

the flood of calls and letters to my office,
legislators, the Secretary of State, and
the Attorney General, we determined
thatamethod of educating notaries must
be found.

Because you are a state officer ap-
pointed by the Governor, itisimportant
to me that you thoroughly understand
your duties and authority. This newslet-
ter is for you. It is designed to assist you
in protecting yourself and those who rely
upon you in the performance of your
duties. Please letus know your questions
and areas of concern, as well as sugges-
tions as to how we can better serve you.

A study commission comprised of in-

terested citizens, representatives of law
enforcement, the legislature and the
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swer to this question is not entirely clear.
To be sure, there are some clear cases
where the notary must refrain from nota-
rizing. For example, a financial interest
clearly exists where the notary receives a
commission from the transaction. There
are, however, many unclear situations
where the financial interest is not easily
determined. If there isany doubt concern-
ing your eligibility to perform the notariza-
tion, you should seek the advice of an
attorney before notarizing the signature.

When you are unsure of a situation, it
is always safer to err on the side of caution
anddecline to notarize the signature. Keep
in mind that a notary should be a disinter-
ested third party who, if called upon to
testify about the transaction, would be
completely detached from all parties and
appear unbiased in his or her testimony.

HENOTARYVIEW

The Notary View is published by
the State of Florida, Office of the
Governor, Room 209 The Capitol,
Tallahassee, Florida 32399, and is
prepared by the Notary Section:
Kerey Carpenter and Linda
Adams, with design and layout
assistance from Colleen Fahey

This newsletter is intended to
educate and assist notaries public
and does not constitute legal advice.
Each legal situation requires indi-
vidual review of the facts and
applicable law. Our goal is to provide
notaries with knowledge of the law.
If the terms of the law do not
resolve your question, it may be
necessary for you or your client to
obtain the advice of private counsel.
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Q: Can a person notarize the
signature of his or her
spouse?

A: No. A notary public may not
notarize a signature on a document if
the person whose signature to be nota-
rized is the spouse, son, daughter,
mother, or father of the notary public.
Florida Statutes, §117.05(6)(d). Al-
though the new law does not prohibit
notarizing for a sister or brother, many
notaries refuse to notarize for any fam-
ily member in order to avoid the ap-
pearance of bias. After all, a notary is
supposed to be a neutral third party
with no interest at all in the underlying
transaction.

Q: Can a notary also serve
as a witness?

A: Yes, in most instances. Watch
out, however, for those circumstances
in which the witnesses’ signatures are
also being notarized. In that case, the
notary cannot sign asawitness, because
the notary would actually be notarizing
his or her own signature. One situation
where this arises is with the self-proof of
a will (see §732.503).

Q: What types of
identification can a notary
accept when notarizing?

A: A person whose signature is be-
ing notarized must be personally known
by the notary public or provide satisfac-
tory evidence of identification in one of
the following forms:

1) a driver license or identification
card issued by Florida Department of
Highway and Motor Vehicles;

2) a driver license or identification
card issued by another state, Canada, or
Mexico;

3) a passport issu
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certain authenticity to a no-

tarized document.
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law governing notaries

was drastically revised :E..ﬁ
inJanuary of this year, a
new official seal was speci-
fied in section 117.05(3) of the

Florida Statutes. The impression seal is no
longer required; instead, a rubber stamp is
now the official seal and must contain the
words “Notary Public - State of Florida,”
the name of the notary public, the com-
mission number, and the expiration date.
An impression seal may be used in addi-
tion to the rubber stamp seal but cannot be
substituted for it.

The use of the new rubber stamp seal is
required for all notaries appointed or reap-
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Notary Fees

Most notaries use their commission
in connection with their employment and
have never considered the subject of fees.
It is a question, though, occasionally ad-
dressed to our office.

Section 117.05(2) of the Florida Stat-
utes provides that, “[t]he fee of a notary
public may not exceed $10 for any one
notarial act, except as provided in s.
117.04.” This charge, of course, is not
mandatory. Our office encourages nota-
ries to exercise common courtesy and good
ethics indetermining the fees they charge.
For example, if one transaction between
two partiesrequires five different notariza-
tions, the notary may legally charge up to
$50 for services. However, the notary
must decide whether such a charge would
be appropriate and fair.

Section 117.04 refers to fees which may
be charged for solemnizing the rites of
matrimony: “the fee of anotary public may
not exceed those provided by law to the
clerks of the circuit court for like services.”
That charge is currently $20 as set by

FlaridarRLatyss saakipn:28,34(29).

County of

The venue language should reflect the
state and county where notarized. If it is
incorrect, change the language and initial
the change BEFORE notarizing:

2. Check the Date in the Jurat
or Certificate.

Be careful—the date in many form jurats
and certificates is typed on an earlier date.
The proper date is the date of notarization.
If it is incorrect, change the date-and
initial the change BEFORE notarizing.

3. Identify the Person.

This is one of the mostimportant steps.
You musteither personally know the signer
or see proper identification.

4. Assure that the Signer Has
Read And Understands the
Document.

You are not responsible for insuring the
contents of the document; however, you
should be satisfied that the signer has read
and understands the document. If the

4 )

Don't get caught out on a
ledge — know the
notary laws!!

English, make sure t
translated into a lang
understands.

5. Determine W
Administering &
Taking an Ackn

The signer must g
tion. Often, the de
have a jurator certific
tion. If not, then yoL
the signer must tell y:
needs you to adminis
acknowledgment. \
knowledgment, you |
the person is entering
of his or her own fre¢
istering an oath, mak
understands that he
affirming) to the trut
ment.

6. Complete the
Certificate.

Make sure that tr
contains the proper
the recent changes it
may need to add sorr
certificate. For exar
to add the type of ide
and/or print, type, ¢
below your signature
onpage4). Signyour

SealName
Chang

Ifyou legally
name, you n
commission
name. Youl
Bureau of Not:
(904) 4¢

for the forms
request su



I yvu vaii arivvel i yucouuvll, uicthl

you are among the few notaries in this 2. You must type, print or stamp your name bel
State who know the new law. You should ture.

read Chapter 117, Florida Statutes to 3. If appointed or reappointed on or after Janual
fully review the statutory requirements. must use arubber stamp seal thatincludes the
There are only three changes that are Public-State of Florida”, your name, commissit
really evident in a jurat or certificate: expiration date.
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Here are some examples that are
legally sufficient but are certainly
only forms that can be used.
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Many notaries have experienced
diffi-culties with notarizing signatures on
automobiletitles designed and printed prior
to the recent changes in the notary law.
The Department of Highway Safety and
Motor Vehicles is working with the No-
tary Section at the Governor’s Office to
resolve some of these problems.

According to the Department, applica-
tions for a vehicle title must be notarized,
and some of the applications currently
being used do not provide for all of the
required information. The Department
plans to use the current form before issu-
ing its new forms around the first of the
year. In the meantime, the Department
asks notaries to simply handwrite the ap-
propriate information on the notarial jurat.
In particular, the notary should indicate
the type of identification produced or if
the signer is personally known to the no-
tary, that fact may be stated. Also, the
notary should type, print or stamp his or
her name below the signature line. The
Department representative stated that at-
taching “loose” notarial certificatesis prob-
lematic because they often become de-
tached from the notarized documents and
get lost or misplaced.

The Department representative also
pointed out that Florida law no longer
requires the seller’s signature to be nota-
rized when selling a vehicle. This has
caused some confusion because the certifi-
cates of title issued for many vehicles con-
tain a notarial jurat below the seller’s sig-
nature. This notarial certificate is now
unnecessary and may be disregarded. The
new certificates of title currently being
issued do not contain the notarial jurat
after the seller’s signature as this is not
required by Chapter 319, Florida Statutes.

The\aprlications, for ditle,still must be
notarized as described above.

I twasadark and stormy Monday morn-
ing. Hurricane Andrew was beating down
on our notary hero Horatio. He entered
his office only moments before a knock on
the back door ushered in a short man and
a tall woman. “I need a notary,” pro-
claimed the man.

“Doyou have identification?” asked our
hero.

“Well,” said the man, “my wife can
identify me.”

“l can,” she offered, “he has a cute little
mole on his...”

“Enough,” screamed the man, “l can
show you my social security card.” Horatio
examined the card and noted that F.
Watkins Smutz had the unusual social
security number of 123-45-6789.

“I'm here to transfer my car to my dar-
ling wife,” the man stated. He produced a
title certificate toa 1953 Chevrolet, owned
by Frank Smutz. The line for the seller had
already been signed “Bubba Smutz.”

“I signed this yesterday,” said the man.
“My wife saw me do it, didn’t you honey.”

“Wellsugar,” she said, “you know I did.”

Horatio slowly opened the cabinet
where he kept his notary seal and stamp.
He knew he could not delay for long, but so
many questions bothered him about this
situation. What is our hero to do?

ANSWER: Horatio should not nota-
rize Mr. Smutz’s signature. We hope that
you found at least six issues in Horatio’s
Hypothetical.

1) Horatio cannot rely on a statement
from “Mrs. Smutz” for identifying Mr.
Smutz. Notaries may rely on the sworn
written statement of a credible witness
personally known to the notary that the
signer is personally known to the witness.
This doesn’'t work here because Horatio

does not personally
sented as Mr. Smutz
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Debby Kearney,
primary author of legislation creating the Notary Section in the Governor's
Office, the need for which became apparent to her after earlier substantive

changes to the notary law went into effect. Ms.

Deputy General Counsel

to Governor Chiles, is the

Kearney came to the

Governor's Office three years ago after more that eight years as staff
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primarily in the areas of real hproperty and famil

Acknowledgments V. Oaths

By and large, notaries public perform
two functions: administration of oaths and
the taking of acknowledgments. Oddly
enough, very few notariesunderstand what
is meant by taking an acknowledgment or
administering an oath. This lack of under-
standing of the nature of these notarial
acts often leads to mistakes in the notari-
zation.

Oaths and acknowledgments are very
different animals and have very different
purposes. An acknowledgment is a state-
ment which discloses that the person
whose signature is being notarized freely
and voluntarily executed the document
on which his signature appears.

Documents typically acknowledged are
deeds, mortgages, consents to adoption,
and various corporate documents. The
terms of these types of documents can be
legally enforced and/or be the subject of
damages  for failure to meet the terms;
therefore, it is important for the notary to
assure that the signer executed the docu-
ment voluntarily and without coercion.
The notary should then complete a certifi-
cate which states in some manner that the
execution of the document was acknowl-
edged by the signer.

On the other hand, an oath or affirma-
tion isasworn statement, or one in which
the person signing the document swears
that the information contained in the
document is true and correct to the best

of his or her knowledge. A person who
6

Iy law. . L. )
makes a false oath or affirmation is subject
to criminal charges for perjury. Common
examples of sworn statements are affida-
vitsand  depositions.

The notarization should commence
with the administration of an oath or affir-
mation. Yes! You are duty bound to ensure
that a sworn statement is in fact sworn to.
A certificate or jurat is then made which
states in some manner that the person
executing the document swore to the truth-
fulness of the statements made.

There are no magic words that are re-
quired inadministering an oath or affirma-
tion. It is not required that you use the
Perry Mason formula—"Raise your right
hand. Do youswear to tell the truth, the
whole truth, and nothing but the truth, so
help you God?”, although that certainly is
one way that works. That is the method |
would use, particularly if taking the oath of
aperson whowas not well knowntome. A
valid oath or affirmation requires the per-
son taking the oath to give the notary
some sign that signifies that he or she is
bound in conscience to be truthful.

Some people, as part of their employ-
ment or for other reasons, must routinely
make oaths or affirmations. In such in-
stances, if the person has established a
working relationship with a notary, to-
gether they might find a method that both
persons fully understand to signify that the
person making the oath or affirmation
recognizes the solemnity of the act and
that the oath or affirmation is being ad-
ministered.
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Office. May | help you?”

“Yes, | would like to file a complaint
against a Notary Public. A document that
Isigned recently reappeared with anotary’s
signature and seal on it. | was unaware that
the document was to be notarized, and
furthermore, | was not in the presence of
the notary when | signed the document
and the notarization was done. What can
I do?”

Similar phone calls are received in the
Governor’s Office on a regular basis. We
receive many complaints that are rela-
tively routine, but some are rather bizarre
innature. Some have minor consequences,
butsome raise very complicated legal ques-
tions. The Governor’s Legal Office re-
cently established a new Notary Section
which will, among other things, handle
such complaints.

When a complaint is received by tele-
phone, we advise the complainant to sub-
mit the complaint in writing along with a
copy of the notarized document. A copy of
the complaint is then sent to the notary for
a response. Once the response is received
from the notary, our office may seek addi-
tional information or ask the complainant
to reply.

Based upon the evidence presented and
the circumstances of the alleged violation,
the staff of the Notary Section then takes
appropriate action. The complaint may be
dismissed, a letter of reprimand may be
written to the notary, the matter may be
referred to the appropriate State Attorney’s
Office for possible prosecution, or at the
Governor’s direction, proceedings to sus-
pend the notary from office may be initi-
ated.

Because our office is not authorized to
give legal advice to notaries or the public,
and because we are unable to help in re-
covering damages which result from im-
proper notarizations, our office may advise
the complainant to seek the advice and
assistance of a competent attorney. Our
role is strictly to educate, assist and disci-
PriR& N OEArTEs WHENHRE&%3ary.  In the
future as notaries become better informed,

1. Your neighbor, Sheila, asks you to
notarize her signature on a handwrit-
ten contract that does not have a no-
tarial certificate. You should:

(a) sign your name and apply your
seal.

(b) advise Sheila as to the proper
certificate for her transaction.

(c) ask Sheilawhether she wishes to
take an oath or give an acknowledg-
ment and add the appropriate certifi-
cate.

2. In the above example, the
contract was signed by Sheila and
her husband Bob. Bob is not present
for the notarization. You should:

(a) notarize the documentbut specify
inyour certificate that the notarization
is only for Sheila’s signature.

(b) not notarize the document.

(c) notarize the document but only
after calling Bob to verify his signature.

3. The notarial certificate does not
indicate the type of identification that
you relied upon or that Sheila is per-
sonally known to you. You should:

(a) not worry because she is your
neighbor and friend.

(b) handwrite or type the informa-
tion on the certificate.

(c) attach a “loose certificate.”
4.Youownacar dealershipand Shauna
Customer asks you to notarize her

signature on the title application for a
car she bought from you. You may:

(a) notarize hersignature and charge
up to $10 for your notarial services.

(b) notarize because your signature
is not being notarized.

(c) not notarize because you have a
financial interest in the transaction.
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