




















SUGGESTED AMENDMENTS TO THE SELF DEFENSE STATUTES OFFERED BY 
STATE ATTORNEY KATHERINE FERNANDEZ RUNDLE 

 
Note:  Strike-throughs are deletions in the present statute, and underlines are additions to 
the present statute.  The amendments are presented first, followed by the explanation of the 
purpose for the amendment. 
 
I. 776.013. Home protection; use of deadly force; presumption inference of fear of 
death or great bodily harm 
(1) The following circumstances gives rise to an inference that a A person is presumed to have 
held a reasonable fear of imminent peril of death or great bodily harm to himself or herself or 
another when using defensive force that is intended or likely to cause death or great bodily harm 
to another if: 
(a) The person against whom the defensive force was used was in the process of unlawfully and 
forcefully entering, or had unlawfully and forcibly entered, a dwelling, residence, or occupied 
vehicle, or if that person had removed or was attempting to remove another against that person's 
will from the dwelling, residence, or occupied vehicle; and 
(b) The person who uses defensive force knew or had reason to believe that an unlawful and 
forcible entry or unlawful and forcible act was occurring or had occurred. 
(2) The inference presumption set forth in subsection (1) does not apply if: 
(a) The person against whom the defensive force is used has the right to be in or is a lawful 
resident of the dwelling, residence, or vehicle, such as an owner, lessee, or titleholder, and there 
is not an injunction for protection from domestic violence or a written pretrial supervision order 
of no contact against that person; or 
(b) The person or persons sought to be removed is a child or grandchild, or is otherwise in the 
lawful custody or under the lawful guardianship of, the person against whom the defensive force 
is used; or 
(c) The person who uses defensive force is engaged in an unlawful activity or is using the 
dwelling, residence, or occupied vehicle to further an unlawful activity; or 
(d) The person against whom the defensive force is used is a law enforcement officer, as defined 
in s. 943.10(14), who enters or attempts to enter a dwelling, residence, or vehicle in the 
performance of his or her official duties and the officer identified himself or herself in 
accordance with any applicable law or the person using force knew or reasonably should have 
known that the person entering or attempting to enter was a law enforcement officer. 
(3) A person who is not engaged in an unlawful activity, who does not initially provoke the 
force, and who is attacked in any other place where he or she has a right to be has no duty to 
retreat and has the right to stand his or her ground and meet force with force, including deadly 
force if he or she reasonably believes it is necessary to do so to prevent imminent peril of death 
or great bodily harm to himself or herself or another or to prevent the commission of a forcible 
felony. 
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(4) A person who unlawfully and by force enters or attempts to enter a person's dwelling, 
residence, or occupied vehicle, gives rise to an inference that the person is presumed to be doing 
so with the intent to commit an unlawful act involving force or violence. 
(5) As used in this section, the term: 
(a) “Dwelling” means a building or conveyance of any kind, including any attached porch, 
whether the building or conveyance is temporary or permanent, mobile or immobile, which has a 
roof over it, including a tent, and is designed to be occupied by people lodging therein at night. 
(b) “Residence” means a dwelling in which a person resides either temporarily or permanently or 
is visiting as an invited guest. 
(c) “Vehicle” means a conveyance of any kind, whether or not motorized, which is designed to 
transport people or property. 
 
PURPOSE OF THESE AMENDMENTS: 

There is an issue of whether the present statutory presumption creates an irrebuttable 
presumption.  When there is an irrebuttable presumption, the trier of fact is required to accept the 
fact proved by that presumption as true, and cannot look at evidence that may be contrary.  If the 
presumption is rebuttable, then the trier of fact can look to evidence that may tend to disprove the 
fact to determine if it is proved.  In criminal law, the statutes do not have irrebuttable 
presumptions, but rather inferences, which is substantially the equivalent to rebuttable 
presumptions.  In reviewing this statute, many attorneys disagree as to whether it creates an 
irrebuttable presumption concerning whether a person under the enumerated circumstances had a 
reasonable fear of imminent peril of death or great bodily harm.  An appellate court may one day 
have to make that decision.  The statute has removed all requirements of reasonableness on the 
part of the person who uses deadly force against someone who has in effect trespassed in their 
home, which includes the attached porch.  Thus, a person who without permission, enters 
another’s yard to ask directions, or sell something, and forcefully opens a porch door, can be 
killed without questions being asked first.  That person, who can be a child, may be conclusively 
presumed to have been there to do violence, and no evidence presented to the contrary can 
legally make a difference.  Due to this present uncertainty about the presumption, the statute 
should be clarified now so that there is no question that it is not a conclusive presumption.  It is 
suggested that it be put in terms of an inference, similar to the inferences that can be found in the 
theft statutes (s. 812.022). 

The issue of whether the provisions of s. 776.013(3) should apply to initial aggressors has 
been the one which has captured the most attention.  The statute should be amended to clearly 
indicate that it does not apply to someone who is the initial aggressor. 

Sec. 776.013(3) does not contain a requirement that the threat be imminent only that the 
defendant reasonably believes it is necessary to use deadly force to prevent death or great bodily 
harm or the commission of a forcible felony.  If the person is engaged in unlawful activity, the 
Stand Your Ground provision in s. 776.013(3), i.e., no duty to retreat provision, would not apply.  
However, s. 776.012 would apply.  That statute states there is no duty to retreat when the person 
believes that they are in imminent danger of great bodily harm or death or they are trying to 
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prevent the imminent commission of a forcible felony.  The only advantage to the application of 
s. 776.013(3) is there is no requirement of imminency of the threat.  To be consistent there 
should be a requirement of imminency. 

At the task force meetings there were some questions about what does “unlawful activity” 
mean.  The case law has provided guidance in this area and there is no need to amend the statute.  
However, if it has to be defined, the following is suggested:  

(d) “Unlawful activity” means any criminal activity that is punishable under the 
laws of this state, but does not include activity that is a ‘noncriminal’ violation as 
defined in s. 775.08(3).  
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II. 776.031. Use of force in defense of property others 
A person is justified in the use of force, except deadly force, against another when and to the 
extent that the person reasonably believes that such conduct is necessary to prevent or terminate 
the other's trespass on, or other tortious or criminal interference with, either real property other 
than a dwelling or personal property, lawfully in his or her possession or in the possession of 
another who is a member of his or her immediate family or household or of a person whose 
property he or she has a legal duty to protect. However, the person is justified in the use of 
deadly force only if he or she reasonably believes that such force is necessary to prevent the 
imminent commission of a forcible felony. A person does not have a duty to retreat if the person 
is in a place where he or she has a right to be. 
 
PURPOSE OF AMENDMENT 
 This is really just an amendment in the title of the statute.  It has been pointed out that 
since this statute speaks to what a person may do to protect themselves from a trespass or other 
interference with property, the title is misleading.  In addition s. 776.012 is titled “use of force in 
defense of person,” which includes others, so the present title of this statute is erroneous. 
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III. 776.032. Immunity from Affirmative defense in criminal prosecution and civil action 
for justifiable use of force 
 
(1) It shall be an affirmative defense in any criminal prosecution or civil action if a A person who 
uses force as permitted in s. 776.012, s. 776.013, or s. 776.031 is justified in using such force and 
is immune from criminal prosecution and civil action for the use of such force, unless the person 
against whom force was used is a law enforcement officer, as defined in s. 943.10(4), who was 
acting in the performance of his or her official duties and the officer identified himself or herself 
in accordance with any applicable law or the person using force knew or reasonably should have 
known that the person was a law enforcement officer. As used in this subsection, the term 
“criminal prosecution” includes arresting, detaining in custody, and charging or prosecuting the 
defendant.  The determination of whether a person is justified in using such force shall be made 
by a jury.  In those cases where no material facts are in dispute, that determination shall be made 
by the court pursuant to the applicable rules of procedure. 
(2) A law enforcement agency may use standard procedures for investigating the use of force as 
described in subsection (1), but the agency may not arrest the person for using force unless it 
determines that there is probable cause that the force that was used was unlawful.  
(3) The court shall award reasonable attorney's fees, court costs, compensation for loss of 
income, and all expenses incurred by the defendant in defense of any civil action brought by a 
plaintiff if the jury or court finds that the defendant was justified in the use of force immune from 
prosecution as provided in subsection (1). 
 
PURPOSE FOR THESE AMENDMENTS: 
 

No rationale was set forth by the Legislature to remove the issue of self defense away from a 
jury and give it to a judge when there are issues of fact that are in dispute.  No persuasive 
rational basis has been provided by testimony at the hearings. 

Florida has long recognized that prosecutors are the initial gatekeepers of whether to charge a 
person with a violation of the criminal laws.  State attorneys are one person grand juries under s. 
27.04.  Cases throughout the state have shown that judges are in no better position than juries to 
make these factual and credibility determinations and to apply the law.  Florida has 
acknowledged the right to a jury trial, by both the state and the defendant.  In fact, by criminal 
rule, the defendant cannot waive the right to a jury trial without the state’s consent.  Furthermore, 
Florida, by both statute and case law, has determined that affirmative defenses should be raised 
at trials and not decided pretrial by judges.  See for example cases involving insanity, 
involuntary intoxication, entrapment, consent, duress, and prior to 10/1/2005, self defense.   

Pretrial immunity does not significantly shorten the process for the defendant or the victim.  
As testified to at the hearings by the public defenders, these mini trials are usually not conducted 
until all discovery is completed in the case, many times right before trial.  Thus, it does not save 
any significant expenses when the motion is granted.  However, if the motion is denied, unless 
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the case is settled, both the defendant and the victims must then go through the additional 
expense, emotionally and financially of a jury trial.   

Florida has always provided for a mechanism to determine these issues prior to trial.  If the 
facts are not in dispute, a judge can make a legal determination as to whether the defendant has a 
legal defense, through a motion to dismiss under Florida Rule of Criminal Procedure 3.190(c)(4) 
or by the civil summary judgment rules. 

Even if the immunity provisions pertaining to the actual prosecution of the person were to 
remain, the definition of prosecution to include the “arresting” or “detaining in custody” of the 
defendant, must be deleted as it has led to confusion among law enforcement and has allowed 
defendants to use this provision as grounds to suppress evidence that was found by police after 
the arrest or detention of the defendant.  That evidence can be either physical or can be 
confessions.  As such the following is proposed: 

 
(1) A person who uses force as permitted in s. 776.012, s. 776.013, or s. 776.031 
is justified in using such force and is immune from criminal prosecution and civil 
action for the use of such force, unless the person against whom force was used 
is a law enforcement officer, as defined in s. 943.10(4), who was acting in the 
performance of his or her official duties and the officer identified himself or 
herself in accordance with any applicable law or the person using force knew or 
reasonably should have known that the person was a law enforcement officer. As 
used in this subsection, the term “criminal prosecution” means includes arresting, 
detaining in custody, and charging or prosecuting the defendant.   
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