
From: Stearns, Heather
To: Cerio, Tim
Subject: FW:
Date: Friday, September 11, 2015 1:37:08 PM
Attachments: Read%20Kathy%20Castor"s%20letter.pdf

FYI
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Williams, Stuart [mailto:Stuart.Williams@ahca.myflorida.com] 
Sent: Friday, September 11, 2015 1:15 PM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: FW:
 
 
FYI



















From: Vicki S Brand
To: CM Judicial Nominating Procedures Committee
Subject: JNP Committee Meeting - Friday, September 18, 10 am - 12 noon at the Tampa Airport Marriott Hotel - Pinellas

 Room
Date: Friday, September 11, 2015 1:02:55 PM
Attachments: jnpcmaterials915.pdf

For your convenience, I am attaching all the materials for the meeting in one document.  I look forward to
 seeing you next week! 

Vicki 

Vicki S. Brand
Assistant to the Executive Director
The Florida Bar
651 E. Jefferson Street
Tallahassee, FL  32399-2300
850/561-5758     Fax:  850/561-9405 

Please note: Florida has very broad public records laws. Many written communications to or from The
 Florida Bar regarding Bar business may be considered public records, which must be made available to
 anyone upon request. Your e-mail communications may therefore be subject to public disclosure. 







































From: Steely, Kenneth
To: Cerio, Tim
Subject: RE: DOC
Date: Friday, September 11, 2015 12:34:27 PM

Do have a second for a quick phone call? 205-482-5558.
 
Thanks,
 
Kenneth
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Monday, August 31, 2015 1:42 PM
To: Steely, Kenneth
Cc: Jones, Julie; Heekin, Jack
Subject: RE: DOC
 
Kenneth –
 
I enjoyed our talk yesterday.  Per our conversation, I think the next best step is for you to follow up directly with
 Secretary Jones.  I’m copying the Secretary, as well as Jack Heekin, my assistant general counsel.
 
Glad this is moving in a good direction.  Best of luck.

Tim
 

From: Steely, Kenneth [mailto:ksteely@joneswalker.com] 
Sent: Friday, August 28, 2015 4:26 PM
To: Cerio, Tim
Subject: RE: DOC
 
Tim,
 
Marc and I spoke, and my wife and I have had several long conversations.  If the position is still open, I would like
 to discuss it with you when you have a chance.  I know you have other things going on right now with the
 tropical storm heading your way.  Let me know when would be a good time.  My cell is 205-482-5558.
 
Thanks,
 
Kenneth
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Wednesday, August 05, 2015 11:32 AM
To: Steely, Kenneth
Subject: Re: DOC
 
Understood.  But, let's chat.  Got some time now?

Sent from my iPhone

On Aug 5, 2015, at 12:24 PM, Steely, Kenneth <ksteely@joneswalker.com> wrote:

Tim,



 
I met with Sec. Jones yesterday.  She is very impressive, and I believe, if given the opportunity, she
 will be able to turn that agency around.  Based on the interview, I will not be able to accept the
 offer.  I cannot afford to take as much of a pay cut as would be necessary to meet her budget
 requirements.  Thank you for meeting with me, and for considering me for the position.  Call me if
 you would like to discuss.
 
Thanks,
 

Kenneth S. Steely
Special Counsel
Jones Walker LLP
D: 251.439.7535   F: 251.439.7368
ksteely@joneswalker.com

11 N. Water Street, Suite 1200
Mobile, AL 36602
T: 251.432.1414
www.joneswalker.com

 
 
 



From: Tony Morris
To: Cerio, Tim; J. Charles Gray
Subject: EMMI analysis Final Draft
Date: Friday, September 11, 2015 12:27:24 PM
Attachments: EMMI analysis Final Draft.pdf

ATT00001.txt

Dear Mr. Cerio,

Here is the economic and jobs analysis.  The EMMI mass transportation project will have a huge and long lasting
 positive impact on central Florida, with thousands of jobs and new high tech business for the region.

I look forward to your comments and to moving forward with you in the coming days.  Thank you again for all that
 you do!



 
 

VERMILION CONSULTING LLC 

EB-5 Economic Impact 
Analysis 

Orlando Rail Project 
 

Kimberly R.  Atteberry 

9/21/2014 

 

 

 

  

An actual shovel-ready EB-5 compliant analysis of the Orlando Rail EMMI project.  Submissions 
to be filed under the Florida EB-5 Investments LLC Regional Center. 
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Introduction 

The following contains an actual EB-5 compliant economic impact report for the EMMI Orlando 

Rail Project.  The purpose of this analysis is to support individual investors’ Form I-526 

submissions to USCIS requesting conditional permanent residency.   

This report outlines the impacts of the project using RIMS II multipliers provided by the Bureau 

of Economic Analysis (BEA); the multipliers are based upon commuting patterns for the 

locations that will supply the major inputs of production.  I have utilized best practices 

identified through BEA guidance, EB-5 statute and regulation, and my own experience within 

and outside of the Agency, with the goal of reducing the adjudicator’s workload while providing 

the appropriate information.    

The project under consideration is in Orlando, Florida.  The project outlined in this analysis 

involves the construction of 13.8 miles of fully elevated guideway designed to require no moving 

or electronic parts, making it a completely passive, relatively low cost system with simple 

installation and inexpensive maintenance.  Initially, six stations will be constructed along the 

route: Orlando International Airport, Florida Mall, Super Stop, Convention Center #1 (Rosen 

Centre hotel), Convention Center #2 (Hyatt Regency hotel), and The Pointe Orlando.  According 

to project documents, the EB-5 investor capital will be pooled and then loaned by the Limited 

Partnership, Florida EMMI Investors, LP (the new commercial enterprise) to the job creating 

entity Florida EMMI, LLC. 

RIMS II Background 

In the 1970’s the Bureau of Economic Analysis developed a method to estimate regional 

industrial multipliers (RIMS).  This useful tool was enhanced in the 1980’s when it became 

known as RIMS II.  RIMS II was developed for public and private-sector planners, program 

managers, and developers to help facilitate an understanding of economic impacts across 

industries within a regional economy.   

RIMS II multipliers are a cost-effective tool and are widely used in the United States.  

Constructed from data contained in the National Input-Output accounts, RIMS II multipliers 

represent the economic transactions among industry participants in terms of sales and 

purchases.  These transactions, combined with regional-specific data, provide a platform for 

users to estimate the economic impact of a particular change in the economy (positive or 

negative change).  For example, the Department of Defense has used RIMS II multipliers to 

estimate the impact of closing a particular military base.   

The BEA has developed a number of guidance documents to assist users in properly applying 

the RIMS II multipliers to estimate impacts.   The BEA also offers tailored training for RIMS II 

users, which I have attended and incorporated training elements into this analysis.  It is 
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important for RIMS II users to understand that the multipliers represent “backward linked” 

economic relationships.  In other words, if you are looking at the impacts of a water treatment 

plant, the multipliers can be used to estimate the economic impacts of the suppliers of the inputs 

of production for the water treatment plant, rather than the downstream impacts of users, like a 

soda manufacturer.   

Impacts estimated by using RIMS II multipliers are separated into three distinct types of 

impacts:  direct, indirect, and induced.  For example, if the industry under consideration is an 

auto manufacturer, then the direct impacts occur within the automotive industry.  Indirect 

impacts would occur within the industries that supply the inputs of production for the auto 

manufacturer, like the steel industry, the glass manufacturing industry, and the rubber 

producing industry.  Finally, induced impacts are those created when workers from the auto, 

steel, glass, and rubber industries spend their paychecks in the local economy to purchase 

homes, food, and clothing. 

RIMS II analysis describes direct, indirect, and induced impacts in terms of three measures:  

output, earnings, and employment.  RIMS II multipliers provide the user with flexibility of 

model inputs.  In other words, the user can estimate impacts using several types of input data 

(expenditures, revenue, earnings, or number of jobs).  Unless otherwise noted in the report, I 

utilize expenditure or revenue data as the model input and apply the multipliers to the data 

using the following formulas.  The examples provided are simply sample data based on $50 

million in expenditure/revenue used to illustrate the example, and are not relevant to the 

analysis results.  Furthermore, this analysis utilizes Type II RIMS multipliers and therefore 

includes induced impacts.  By convention, any reference to indirect impacts also includes 

induced impacts.   

RIMS II Example Calculations  

 

Multipliers used in Example: 

Final Demand 

Output = 2.3378 

Earnings = 0.7767 

Employment = 16.3724 

 

Direct Effects Multipliers 

Earnings = 1.9962 

Employment = 2.2041 
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Output Impact Example 

Final demand output multiplier x (expenditure or revenue) = total output 

2.3378 x $50,000,000 = $116,890,000 total output  

$50,000,000 direct output + $66,890,000 indirect output = $116,890,000 total output 

 

Earnings Impact Example 

Final demand earnings multiplier x (expenditure or revenue) = total earnings 

0.7767 x $50,000,000 = $38,835,000 total earnings  

Total earnings ÷ direct effects earnings multiplier = direct earnings  

$38,835,000 total earnings ÷ 1.9962 = $19,454,463 direct earnings  

 

Total earnings - direct earnings = indirect earnings  

$38,835,000 total earnings - $19,454,463 direct earnings = $19,380,537 indirect earnings  

 

Employment Impact Example 

Final demand employment multiplier x {(expenditure or revenue) ÷ $1,000,000} = total jobs 

16.3724 x 50.0 = 819 total jobs  

Total jobs ÷ direct effects employment multiplier = direct jobs  

819 total jobs ÷ 2.2041 = 372 direct jobs  

 

Total jobs - direct jobs = indirect jobs  

819 total jobs - 372 direct jobs = 447 indirect jobs  

 

Once again, the above is just an example used to demonstrate the math behind 

the calculations used in this analysis.  These numbers do not represent project 

impacts for this submission to USCIS.  Those impacts are below in the economic 

impact analysis for the project. 

 

Discussion of Actual vs. Model-Derived Direct Jobs 

 

Actual direct jobs are those an observer can identify by visiting a place of business and counting 

bodies.  These are the jobs that can be verified at the I-829 stage through I-9s or W-2s.  

Logically, actual full-time direct jobs will never be fractional; they exist as whole numbers only.   

 

Model-derived direct jobs are completely different, as they exist only in the world of the 

mathematical model.  Input-output (I/O) models estimate the employment impacts resulting 

from various inputs to the model.  These employment impacts always combine both full-time 

and part-time positions, and there is no way for the model to distinguish between the two.  As 

explained by the Bureau of Economic Analysis, “Employment consists of a count of jobs that 

include both full-time and part-time workers. Whether an employee works 40 hours a week or 4 
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hours a week, they are counted the same in the RIMS II model.”1  In general, the number of 

model-derived direct jobs will be fractional, because the number does include an indeterminate 

portion of part-time positions. 

The December 2009 USCIS Policy Memo (2009 Memo) recognized this fact about input-output 

models and promulgated a critical policy decision. “…The job creation results of the 

multipliers in the economic I/O models do not distinguish between the full-time and part-

time nature of the positions. Therefore, the number of indirect jobs quantified through the 

I/O model analysis will be considered to be full-time and qualifying for EB-5 purposes. 

Accordingly, determinations regarding whether jobs qualify as “full-time” are only relevant 

to the analysis of direct jobs created by a commercial enterprise claiming the creation of 

direct jobs as a result of the EB-5 capital investment.” (Emphasis in the original; p. 14) 

 

  

                                                           
1 See page 6 of RIMS II paper by Zoe Ambargis et al at http://www.bea.gov/papers/pdf/WP IOMIA RIMSII 020612.pdf  
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Orlando EMMI Rail Project Analysis 

Project Description 

 

The Partnership will lend approximately $135.0 million to support the development of the 

Orlando Rail Project.  The project outlined in this analysis involves the construction of 13.8 

miles of fully elevated guideway designed to require no moving or electronic parts, making it a 

completely passive, relatively low cost system with simple installation and inexpensive 

maintenance.  Initially, six stations will be constructed along the route: Orlando International 

Airport, Florida Mall, Super Stop, Convention Center #1 (Rosen Centre hotel), Convention 

Center #2 (Hyatt Regency hotel), and The Pointe Orlando.   Each station will be roofed and 

elevated, providing ample space for ticketing and waiting areas. The System will begin operating 

in 2017 with five, two-car trains.  Each train is approximately 60 feet long and ten feet wide and 

is designed to comfortably carry 220 passengers. 

The EB-5 proceeds will be used to help finance the development and operation of the nearly 

$400,000,000 project.  The project’s construction is estimated to begin with Phase 1 in Q1 of 

2015 and to complete Phase II in Q1 of 2017.  Phase I operations will commence in Q1 2016 and 

Phase II operations will begin in Q1 2017.  The 24-month construction timeline and phased 

operations allows for the consideration of Year 2 operational revenue, while still remaining 

within the USCIS-required timeframe for job creation.   

Analysis Assumptions 

 

According to the RIMS II Handbook published in 1997, there are several critical pieces of 

information required by a user of RIMS II multipliers.  This analysis begins with a discussion of 

this required information, and is the foundation of the assumptions used in the analysis of each 

industry sector.     

 

1. What is the affected region? 

The project under consideration is located in Orlando, Florida.  In order to determine the 

appropriate geographic region for the RIMS II multiplier analysis, the user must 

consider several factors.  First, the most recent (2012) RIMS II Handbook recommends 

that the user consider the goals of the study.  Additionally, the user should consider the 

origin of the project’s inputs of production (including labor).  The scope of this project 

requires a detailed identification of the inputs of production.   

The Orlando Rail project is an enormous undertaking with a total estimated budget of 

nearly $400 million.  Considering the scope of the project, specific supply chain 

elements have been identified by the developer.  Thus, the submission analysis is based 

on the inputs of production identified through the procurement process.  It is important 
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Figure 2:  Steep Input—Huntington WV Commuting Area 

 

Figure 3:  Steel Input—Trenton MI Commuting Area 
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Figure 4:  Steel Input—DFW TX Commuting Area 

 

Figure 5:  Multiple Inputs—Atlanta GA Commuting Area 
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Figure 6:  Solar Panel Input—San Jose Commuting Area 

 
 

Figure 7:  Technology Input—Louisville KY Commuting Area 
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Figure 8:  Passenger Cabin Input—Warren RI Commuting Area2 

 

Figure 9:  Chassis Input—Stephentown NY Commuting Area 

 
                                                           
2 Please note that due to the age of the most current RIMS multipliers (2010), the Bristol WDA did not have a 
reported rolling stock industry.  Additionally, neither did Providence RI or Boston MA.  The nearest location that 
reported rolling stock activity was Hartford CT.  Therefore, the analysis utilizes Hartford Workforce Drawing Area 
multipliers to estimate the impacts of rolling stock produced in Bristol RI. 
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created within 2.5 years of I-526 approval.  In a later section of the analysis, we provide a 

job creation timeline that identifies the estimated number of jobs created each quarter of 

the project duration. 

Figure 10:  Project/Immigration Timeline 

 

4. What are the initial changes in output, earnings, or employment? 

Limited information regularly poses problems for analysts.  Developers must constantly 

deal with a cost-benefit trade-off and often make decisions based upon incomplete 

information.  For example, deriving a demand curve may be desirable, but the profit 

margins for a particular project may make this type of primary research impractical.  The 

point is that different projects have different information available; therefore, the RIMS 

II model offers the flexibility of deriving impacts based upon three different inputs:  final 

demand change, earnings, or jobs. 

As outlined earlier in this document, the analysis is based on construction phase 

expenditure data and operational revenue forecasts.  In other words, the construction 

phase impacts are based upon expenditures anticipated to occur during the construction 

period; while operational impacts are based on the anticipated revenue for the relevant 

timeframe.  The construction budget was provided by the developer and is based on 

actual expenditures incurred in the development of the full-scale AMT demonstration 

track in Powder Springs, GA.   

 

Recently, USCIS has noted that certain soft costs related to construction are not valid for 

use in the impact model.  Specifically, USCIS mentioned “…jobs from transactional 
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USCIS Analysis Checklist  

In various recent requests for evidence (RFE’s), USCIS adjudicators have clearly outlined 

specific elements required for a successful Regional Center adjudication.  In order to facilitate 

the adjudication of this submission, I include an outline of these elements and a description of 

how this analysis satisfies these requirements.   

Economic Impact Model Used:  RIMS II for various input locations 

 

The inputs into the RIMS II model for the construction phase of the project include both 

hard and soft construction costs.  These costs are based on developer experience and 

validated by a similar construction project in Georgia and the competitive bid process.  The 

inputs for operational impacts are the 2017 revenue estimates. 

a. Transparency:  The construction expenditures and sources are entirely 

transparent.  This project was thoroughly reviewed by the Florida Department of 

Transportation and found to be worthy of a significant state effort.  Typically, we 

include an independent budget validation; however, this project already has an 

executed construction contract.  Therefore, the construction expenditures are 

contractually obligated.  The revenue estimates are based on several independent 

analyses (see exhibits to the business plan) and in coordination with Orlando 

officials. 

b. Applicability:  The input parameters are applicable to the construction phase 

because construction is considered a change in final demand.  Therefore, the hard 

costs outlined in the budget can be applied to the construction sector of RIMS II.  

Further, the soft costs, manufactured inputs, and revenue have been isolated and 

applied to their own specific RIMS II multipliers.   

c. Reliability:  The input data are entirely reliable, as they were verified by the 

development of an actual test facility and by the construction bid process.  

Revenue estimates are reliably based upon the foundations of several inputs 

including a thorough ridership study. 

d. Up-to-date:  The project is imminent and based on a current construction budget 

estimate, therefore the expenditure data is completely current. 
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Table 7:  Phase I—Multipliers Used and Project Analysis Results 

 

  

Orlando 

Activity
NAICS/RIMS Input (2010 $)

Final 

Demand 

Jobs 

Multiplier

Direct 

Effects 

Multiplier

Direct Jobs

Indirect & 

Induced 

Jobs

Total Jobs

Construction 237 990/230000 $23,284,062 1 8.41 56 1 .8840              227 .6            201 .2             428.8 

A&E 541 3/541 300 $805,386 1 5.91 7 4 2.41 40                    5.3                   7 .5                1 2.8 

Consultants 541 6/541 61 0 $2,01 3,466 1 9.51 43 1 .8696                 21 .0               1 8.3                 39.3  

Working Capital 482/482000 $1 ,206,358 8.8654 4.21 87                    2 .5                 8.2                 1 0.7  

Total Jobs $27,309,273 256.5 235.1 491.6

Atlanta 

Activity
NAICS/RIMS Input (2010 $)

Final 

Demand 

Jobs 

Multiplier

Direct 

Effects 

Multiplier

Direct Jobs

Indirect & 

Induced 

Jobs

Total Jobs

Fabrication 237 990/230000 $409,7 29 20.0687 2.0807                    4.0                 4.3                   8.2  

Equipment 33651 0/336500 $31 5,251 1 0.9236 2.267 8                    1 .5                  1 .9                  3 .4 

Technology  Fee 33651 0/336500 $1 ,666,040 1 0.9236 2.267 8                    8.0               1 0.2                1 8.2 

Total Jobs $2,391,021 13.5 16.4 29.9

Input 

Production 

Activity

NAICS/RIMS Input (2010 $)

Final 

Demand 

Jobs 

Multiplier

Direct 

Effects 

Multiplier

Direct Jobs

Indirect & 

Induced 

Jobs

Total Jobs

Huntington WV

Steel 331 1 1 0/331 1 1 0 $81 9,459 8.4962 3.47 42 2.0 5.0 7 .0

Trenton MI

Steel 331 1 1 0/331 1 1 0 $204,865 1 0.9367 3.3609 0.7 1 .6 2.2

Dallas TX

Steel 331 1 1 0/331 1 1 0 $204,865 1 2.21 99 2.8603 0.9 1 .6 2.5

San Jose CA

Solar Panels 33441 3/33441 3 $363,7 51 6.7 1 27 4.1 884 0.6 1 .9 2.4

Louisville KY

Tech Equipment 33441 3/33441 3 $1 ,549,07 0 8.81 61 4.5944 3.0 1 0.7 1 3.7

Warren RI

Rolling Stock 33651 0/336500 $1 ,920,7 99 1 1 .4590 1 .57 7 6 1 4.0 8.1 22.0

Stephentown NY

Rolling Stock 33651 0/336500 $384,1 60 6.8284 1 .97 32 1 .3 1 .3 2.6

Total Jobs $5,446,969 22.4 30.1 52.4

Phase 1 Jobs 292 282 57 4
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Table 8:  Phase II—Multipliers Used and Project Analysis Results 

 

Table 9:  Operations Phase Multipliers Used and Project Analysis Results 

 

  

Orlando 

Activity
NAICS/RIMS Input (2010 $)

Final 

Demand Jobs 

Multiplier

Direct 

Effects 

Multiplier

Direct 

Jobs

Indirect & 

Induced 

Jobs

Total 

Jobs

Construction 237 990/230000 $1 58,228,048 1 8.41 56 1 .884        1 ,546.6         1 ,367 .2      2 ,91 3.9 

A&E 541 3/541 300 $1 0,1 98,902 1 5.91 7 4 2.41 4              67 .2                 95.1           1 62.3  

Consultants 541 6/541 61 0 $25,497 ,255 1 9.51 43 1 .8696            266.1              231 .4          497 .6 

Working Capital 482/482000 $7 ,41 7 ,921 8.8654 4.21 87               1 5.6               50.2             65.8 

Total Jobs $201,342,127 1,896 1,744 3,640

Atlanta 

Activity
NAICS/RIMS Input (2010 $)

Final 

Demand Jobs 

Multiplier

Direct 

Effects 

Multiplier

Direct 

Jobs

Indirect & 

Induced 

Jobs

Total 

Jobs

Fabrication 237 990/230000 $5,1 88,554 20.0687 2.0807               50.0                54.1            1 04.1  

Equipment 33651 0/336500 $3,992,1 40 1 0.9236 2.267 8               1 9.2                24.4             43 .6 

Technology  Fee 33651 0/336500 $9,603,994 1 0.9236 2.267 8              46.3                58.6          1 04.9 

Total Jobs $18,784,688 116 137 253

Input 

Production 

Activity

NAICS/RIMS Input (2010 $)

Final 

Demand Jobs 

Multiplier

Direct 

Effects 

Multiplier

Direct 

Jobs

Indirect & 

Induced 

Jobs

Total 

Jobs

Huntington WV

Steel 331 1 1 0/331 1 1 0 $1 0,37 7 ,1 08 8.4962 3.47 42 25.4 62.8 88.2

Trenton MI

Steel 331 1 1 0/331 1 1 0 $2,594,27 7 1 0.9367 3.3609 8.4 1 9.9 28.4

Dallas TX

Steel 331 1 1 0/331 1 1 0 $2,594,27 7 1 2.21 99 2.8603 1 1 .1 20.6 31 .7

San Jose CA

Solar Panels 33441 3/33441 3 $4,606,31 6 6.7 1 27 4.1 884 7 .4 23.5 30.9

Louisville KY

Tech Equipment 33441 3/33441 3 $1 2,295,7 7 8 8.81 61 4.5944 23.6 84.8 1 08.4

Warren RI

Rolling Stock 33651 0/336500 $7 ,683,1 95 1 1 .4590 1 .57 7 6 55.8 32.2 88.0

Stephentown NY

Rolling Stock 33651 0/336500 $1 ,536,639 6.8284 1 .97 32 5.3 5.2 1 0.5

Total Jobs $41,687,590 137 249 386

Phase 2 Jobs 2,148 2,130 4,27 8

Orlando Activity NAICS/RIMS Input (2010 $)

Final 

Demand 

Jobs 

Multiplier

Direct 

Effects 

Multiplier

Direct Jobs

Indirect & 

Induced 

Jobs

Total Jobs

201 7  Operational Rev enue 482/482000 $43,81 8,041 8.8654 4.21 87                 92.1             296.4             388.5 
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Conclusion 

This analysis reports the impacts of a project—the Orlando Rail Project—in Florida.  The 

analysis follows EB-5 best practices by utilizing project-specific RIMS II multipliers based upon 

the commuting patterns for the inputs of production.  The results of the analysis show that the 

project will create 3,302 EB-5 qualifying direct, indirect, and induced jobs over the course of the 

construction and 2017 operations timeline.  The Partnership intends to invest $135.0 million of 

EB-5 capital into the Project.  This project is located in a Targeted Employment Area (TEA), so 

there would be 270 investors requiring 2,700 jobs for EB-5 qualifying purposes.  The analysis 

shows that the 3,302 jobs created by the project will easily support this size of investment.  In 

fact, the project created 22% more jobs than required.  All RIMS II multipliers used in this 

analysis are included in the appendix. 

 

Clearly, the Regional Center’s activities will result in “a positive impact on the regional or 

national economy in general as reflected by such factors as increased household earnings, 

greater demand for business services, utilities, maintenance and repair, and construction both 

within and without the regional center.”   

 

 

Appendices 

A. Construction Contract 

 

B. RIMS II Multipliers for Input Locations 

 

C. Kimberly R. Atteberry Curriculum Vitae 

 

 

 



(404) 386 4036
President & CEO
Tony Morris
American Maglev Technology, Inc.

Best regards,



From: Tony Morris
To: Cerio, Tim; J. Charles Gray
Subject: Florida EMMI Mass transit for Orlando
Date: Friday, September 11, 2015 12:27:17 PM
Attachments: Florida EMMI WTS.pdf

ATT00001.txt

Dear Mr. Cerio,

At the suggestion of Mr. Charlie Gray, I am sending a brief presentation on our mass transportation project for
 Orlando.  I will also send you (in a separate email) the economic study prepared by an independent economic
 assessment firm documenting the direct and indirect job creation for the construction, operations, and the new
 "green high tech" industry that will be headquartered and focused on Orlando. 

We need your help to get this project the attention that it deserves with Governor Scott.  This was a project that was
 originally launched by the Governor and Secretary Prasad back in 2011.  This is the opportunity to take credit for a
 project (and a technology) that is so sorely needed, in Florida and for a transportation-hungry world. 

Thank you for all that you do.  I look forward to hearing from you and hopefully meeting with you soon!



































(404) 386 4036
President & CEO
Tony Morris
American Maglev Technology, Inc.

Best regards,



From: KEVIN WOOD
To: David Angier
Cc: Circuit and Chief Judge Elijah Smiley; FBI Alexis Hatten; ACAP FlaBar; KEVIN WOOD; State Attorney 14th Jud.

 Cir. Glenn Hess; State Attorney 14th Jud. Cir. Asst. Kim Williams; Cerio, Tim
Subject: Criminal Mischief (Kevin Earl Wood Victim) and Hess and His ASA"s Conflict of Interest Through Imputation
Date: Friday, September 11, 2015 11:14:21 AM

David,

The defendant's name is William Alexander Foster
 and is my former tenant at 6923 Wood Place.

He, the tenant, and others he allowed to occupy
 the residence at 6923 Wood Place, Panama City,
 FL 32404 have caused at least $1000 in criminal
 mischief damages beyond normal wear and tear
 due to criminal negligence in protecting the
 rental unit.

To the best of my knowledge Mr. Foster has not
 yet been arrested.

Deputy A. Burnette responded to the felony
 criminal mischief case in which I am the victim,
 BCSO Case Number 2015-064677.  She has
 advised it would be forwarded to Mr. Hess's
 office for review and issuance of a felony warrant
 by the court.

It would be highly unethical and a fatal
 impropriety for Mr. Hess, or his assistants
 through imputation of Mr. Hess's conflict of
 interest involving myself, to be involved in this
 case because I am the victim in the case.



As you know, Mr. Hess has declared prior
 conflicts repeatedly involving me and has
 engaged in a longstanding pattern and practice
 of fraud and crimes against me and my
 children/grandchild particularly felony violations
 under 18 U.S.C. 241 and 242 and Section 839.13
 F.S. where Hess has repeatedly falsified records
 and apparently caused his assistant state
 attorneys to falsify records, a matter still
 pending before the Florida Bar involving ASA's
 Shouppe and Goodson.

If any of Hess's ASA's dare touch this case
 involving felony criminal mischief a Bar
 Complaint will be filed against them for violating
 the rule of imputation where if the chief
 attorney, State Attorney Glenn Hess, is
 disqualified, so is his ASA's by imputed
 disqualification.

Hess is not only disqualified due to conflict of
 interest, he is also disqualified because of the
 continuing pattern and practice of Florida and
 federal crimes against my family and I.

Section 839.13 F.S. makes it a crime for "any
 person whatsoever" to falsify a public record.
  Because I am sending this email to a public
 agency that becomes a public record, I could be
 charged under 839.13 if anything in this email is
 false.  Because nothing in this email is false I
 have absolute immunity from a prosecution



 under Section 839.13 F.S. et. seq.

Please email me back to advise that Mr. Hess will
 ask the Governor for a Special Prosecutor and
 please email me Mr. Hess's letter, emails or
 other correspondence with the Governor and/or
 his office regarding his conflict of interest
 involving any case involving me.

Mr. Hess has a deep-rooted personal hatred for
 me exposing his history of Florida and federal
 crimes and cannot, and should not, be involved
 in any case involving myself.

Please advise if the Sheriff has referred the
 criminal mischief case to your office yet and
 provide me the State Attorney case number and
 a copy of any referral letter(s) provided to your
 office from the Sheriff.

Respectfully,

Kevin Earl Wood
Investigative Reporter
Bay Community News
Southern Christian Leadership Conference (SCLC)
 Member
NAACP Member, No. 105175231-M, Exp. 5/37/2016
Disabled Commissioned Vietnam Era Veteran
American Legion Member

850-785-3768
Cell: 850-358-2200
Email: allunited@bellsouth.net
6925 Wood Place



Panama City, FL 32404

From: David Angier <david.angier@sa14.fl.gov>
To: Kevin Wood <allunited@bellsouth.net> 
Sent: Wednesday, September 9, 2015 10:57 AM
Subject: criminal mischief

Kevin, who is the defendant in your criminal mischief case and when was he/she
 arrested?

David Angier
Public Information Officer
Office of State Attorney Glenn Hess
14th Judicial Circuit
421 Magnolia Ave.
Panama City, FL 32401
(850) 872-4473 x411

Please be advised that Florida has a broad public records law, and all correspondence to me via e-mail
 may be subject to disclosure.  Under Florida Law e-mail addresses are public record.  If you do not want
 your e-mail address released in response to a public records request, do not send electronic mail to this
 entity.  Instead contact this office by phone or in writing.



From: Simone Marstiller
To: Cerio, Tim
Date: Friday, September 11, 2015 10:27:42 AM

Tim:

Don't know if you got my message yesterday, but I need to chat with you. My mobile number is (850)294-0942.
 Over the weekend is fine.

Thanks!

SM



From: Celeste Lewis
To: timothy.cerio@eog.myflorida.com; Cerio, Tim
Subject: Are you available for coffee/diet coke soon?
Date: Friday, September 11, 2015 9:28:46 AM

Thanks!

Celeste



From: Vicki S Brand
To: CM Judicial Nominating Procedures Committee
Subject: Additional Materials for JNP Committee Meeting - September 18 in Tampa
Date: Thursday, September 10, 2015 3:32:44 PM
Attachments: taskforcereport915.doc

JNC and Judicial Application and Appointment Process.doc

Attached are 2 items from the JNC Task Force Subcommittee for your review and discussion at the
 upcoming meeting.  Please bring with you to the meeting next week.  We will meet in the Pinellas

 Room on Friday, September 18, from 10 am - 12 noon at the Tampa Airport Marriott Hotel.  See

 you there!

(See attached file: taskforcereport915.doc) (See attached file: JNC and Judicial Application
 and Appointment Process.doc)

Vicki

Vicki S. Brand
Assistant to the Executive Director
The Florida Bar
651 E. Jefferson Street
Tallahassee, FL  32399-2300
850/561-5758     Fax:  850/561-9405

Please note: Florida has very broad public records laws. Many written communications to or from The
 Florida Bar regarding Bar business may be considered public records, which must be made available to
 anyone upon request. Your e-mail communications may therefore be subject to public disclosure.



 

JNC/Diversity Subcommittee Update 
September 9, 2015 

 
 
As you know, our Subcommittee was created to make recommendations to the Judicial 
Nominating Procedures Committee (JNPC) that would implement the recommendations from 
Past President Pettis’ Special Task Force to study diversity within the Judicial Nominating 
Commissions (JNC) and the Judiciary.  After reviewing the recommendations from the Special 
Task Force, the issues seemed to fall within three distinct areas, 1) Education 2) Outreach Efforts 
for JNCs and 3) Perceptions about the Selection Process.   Oscar Sanchez, Cory Person, and 
Santo DiGangi, respectively, led subgroups to address each of these areas.  The result of our 
meetings is summed up in the attached educational document. 
 
The JNPC and Subcommittee members identified below can be proud of the fact that we have 
kept the conversation alive about increasing diversity in spite of rejected lists containing diverse 
applicants and what appears to be little regard for the statutory language regarding appointments.  
Governor Scott’s current General Counsel Tim Cerio and Pete Antonacci before him have heard 
the concerns discussed in the meetings and have been candid in discussions regarding the 
necessity of sending diverse candidates to the Governor for appointment.  They have consistently 
advised that the Governor appoints individuals who share his judicial philosophy and that his 
past appointments are the best indicator of the Governor’s philosophy. 
 
After a lively discussion during our June meeting, all members can conclude that while the 
Governor has the statutory authority to make appointments to the JNCs and to the Judiciary, the 
JNPC still has a role.  In all of the discussions, all parties agree that there must continue to be a 
diverse pool of applicants for the Board of Governors/Florida Bar to select from to submit to the 
Governor as well as a diverse pool of applicants who apply directly to the Governor.  If we are 
successful in our efforts, the inability to appoint a diverse JNC or Judiciary will not be 
attributable to a lack of diverse applicants. 
 
In light of Florida Statutes Chapter 43.291, our Subcommittee recommends to the full JNPC that 
in furtherance of the goal to keep the conversation alive about the necessity of increasing 
diversity within the JNCs and Judiciary, the JNPC will become a resource for voluntary bar 
associations, JNCs, individual lawyers and members of the public who want information about 
the JNC Rules and the appointment process. To perform this task, the JNPC will: 1) gather 
and prepare information about the diversity status of the 26 JNCs and judicial 
appointments; 2) reach out to and invite voluntary bar leaders, alumnae association leaders 
and other stakeholder groups to our meetings to learn more about their perceptions of the 
JNC process and how we can provide assistance to them to encourage their members to 
apply for JNC appointments; and  3) send the document “Understanding the Florida 
Judicial Nominating Commission and Judicial Application Process” to all voluntary bar 
leaders.  The document would also be available on the Florida Bar’s website on the Judicial 
Nominating Procedures Committee web page. 
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Judicial Nominating Procedures Committee 
Task Force Subcommittee – Contact Info. 

 
 
Linda Bond Edwards  (850)222-6550 ledwards@rumberger.com 
  Subcommittee Chair 
 
Michael Band    (305)372-8500 michael@bandlawfirm.com 
  JNP Committee Chair 
 
Vicki Brand, Committee Liaison (850)561-5758 vbrand@flabar.org 
 

 
 
Three Focus Areas: 
 
Education: 
 Oscar Sanchez, Leader (305)374-5600 oscar.sanchez@akerman.com 
 Sylvia Berrien  (813)716-5131 sberrienlaw@aol.com 
 John Kendron  (386)755-1334 jjk@rkkattorneys.com 
 Paul Penichet   (305)373-8809 paul@penichetlaw.com 
 Matthew Posgay  (904)356-6071 mposgay@cokerlaw.com 
 
 
Perceptions of the Selection Process: 
 Santo DiGangi, Leader (561)842-2820 sdigangi@bclclaw.com 
 Pam Cichon   (727)481-8182 pdcichon@gmail.com 
 Christen Luikart  (904)598-9282
 cluikart@murphyandersonlaw.com 
 Telsula Morgan  (561)671-4007 telsula.morgan@flhealth.gov 
 Chasity O’Steen  (850)413-4132 chasity.o’steen@myfloridacfo.com 

Lilly Ann Sanchez  (305)503-5503 lsanchez@thelsfirm.com 
 
 
Outreach Efforts for JNCs: 
 Cory Person, Leader  (813)281-1900 cperson@butlerpappas.com 
 Leslie Jean-Bart  (904)647-6501 leslie@thejean-bartfirm.com 
 Alexandra Lagos  (305)358-5171 alagos@shb.com 
 Robert Vaughan  (954)527-1115 rvaughan@kvllaw.com 
 Gary Winston  (305)547-0430 gswinston1@gmail.com 
  
 
taskforcereport915 



 

 
Understanding the Florida Judicial Nominating Commission and Judicial Application 

Process 
 

This document has been prepared to provide general information about the JNC and Judicial 
Appointment process. 
 
The State of Florida has chosen to fill judicial vacancies occurring within the term of an existing 
judge using the Merit Selection Process. 
 
What is the merit selection process? 
 
 Merit selection is the process by which judicial applicants are solicited, screened, investigated, 
interviewed and ultimately nominated by a nine member judicial nominating commission to the 
Governor for appointment. 
 
What are the qualifications to become a Judge (trial or appellate - thru the merit selection 
process)? 
 
According to Article V Section 8 of the Florida Constitution, to be a trial judge (circuit/county) you 
must have been a member in good standing  of The Florida Bar for the preceding 5 years, an elector 
of the State (registered voter)  and reside in the jurisdiction of the respective court at the time of 
appointment. 
 
To be a justice of the Florida Supreme Court or a judge of the district court of appeal, you must be an 
elector of the State, serve in the territorial jurisdiction of the court and been a member of the Florida 
Bar for the preceding ten years. 
 
What is a JNC? 
 
Generically, a Judicial Nominating Commission is: 
 
“ the screening entity that identifies the list of final nominees for the Governor. Their structure and 
composition must provide a climate that fosters public confidence in the process while encouraging 
highly qualified applicants to apply. They must not be a political or partisan entity and should be 
representative of the community to be served by the judge. “1 
 
Within the State of Florida, there are 26 nine member JNCs; one for each of the 20 judicial circuits, 
the five district courts of appeal and one for the Supreme Court.  The JNCs are responsible for 
performing each of the functions including presenting the Governor with a slate of qualified 
individuals from whom an appointee will be selected.  
 
      
 
                                                 
1 The O’Connor Judicial Selection Plan, Justice Sandra Day O’Connor (Ret.)United States Supreme Court 
&IAALS The Institute for the Advancement of the American Legal System June 2014p. 5. 
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How are members of the JNC selected? 
 
The Governor appoints all nine members as follows in accordance with Chapter 43.291, F.S.: 
 
(a) Four members of The Florida Bar, appointed by the Governor, who are engaged in the 
practice of law, each of whom is a resident of the territorial jurisdiction served by the commission to 
which the member is appointed.  The Board of Governors of The Florida Bar shall submit to the 
Governor three recommended nominees for each position. The Governor shall select the appointee 
from the list of nominees recommended for that position, but the Governor may reject all of the 
nominees recommended for a position and request that the Board of Governors submit a new list of 
three different recommended nominees for that position who have not been previously recommended 
by the Board of Governors. 
 
In selecting members of the Bar to recommend to the Governor, the Board of Governors reviews the 
applications for each JNC and rates applicants based on, among other things, the following criteria: 
 
1. Length of Practice 
2. Area of Practice 
3. Bar Activities and Community Service (including leadership roles) 
4. Reputation (feedback from peers and/or BOG members) 
5. Prior JNC Service 
6. Prior Careers and Life Experiences 
7. Certification in Practice Area 
8. Diversity (geographic, gender, ethic and racial) 
9. Any Disciplinary Issues 
10. Quality and Completeness in Filling out the Application 
 
(b) Five members appointed by the Governor, each of whom is a resident of the territorial 
jurisdiction served by the commission to which the member is appointed, of which at least two are 
members of The Florida Bar engaged in the practice of law.  
 
In making an appointment, the Governor shall seek to ensure that, to the extent possible, the 
membership of the commission reflects the racial, ethnic, and gender diversity, as well as the 
geographic distribution, of the population within the territorial jurisdiction of the court for which 
nominations will be considered. The Governor shall also consider the adequacy of representation of 
each county within the judicial circuit. 
 
The Judicial Nominating Process for filling Judicial Vacancies 
 
A judicial vacancy may occur because of resignation, retirement, death, elevation of a sitting judge, 
or by a newly created judgeship. Upon notification of a vacancy, the Governor requests the Chair of 
the JNC to convene the JNC for the purpose of selecting and submitting names of qualified 
individuals to the Governor for appointment to the bench. The JNC investigates each applicant to 
confirm eligibility. Eligible applicants interview with the JNC, which then determines by majority 
vote which applicants to recommend to the Governor for consideration. The JNC has no more than 
sixty days from the time it is requested to convene to nominate no fewer than three and no more than 
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six nominees to the Governor. The Governor has sixty days to appoint a judge from among the list of 
nominees. 
 
Specific details of the JNC Selection and Screening process is included in the Florida Judicial 
Nominating Commissioner 2013 Manual found at www.flgov.com. 
 
How does the JNC process work? 
 
Whenever a vacancy occurs in a judicial office within the jurisdiction of a judicial nominating 
commission, the appropriate commission shall actively seek, receive and review the approved 
background statements submitted by those who voluntarily request consideration, and by those who 
otherwise consent in writing to such consideration by the commission. The commission shall require 
completion of the application form which shall include a waiver of confidentiality of all material 
necessary to adequately investigate each applicant, including but not limited to, disciplinary records 
of The Florida Bar, records of the Florida Board of Bar Examiners, credit records, records maintained 
by any law enforcement agency, and records of the Florida Judicial Qualifications Commission. 
 
The commission shall notify The Florida Bar, representative bar associations  (including minority and 
women's bar associations) within the jurisdiction where the vacancy occurs and electronic media; and 
shall seek applications from all persons who meet the eligibility requirements in the Florida 
Constitution.  The commissions may seek and shall receive information from interested persons and 
groups. 
 
The Executive Office of the Governor has prepared a JNC Manual for all commissioners that 
provides additional information on how the JNCs operate. 
 
What criteria does the JNC use to make recommendations to the Governor? 
 
No nominee shall be recommended to the governor for appointment unless the commission finds that 
the nominee meets all constitutional and statutory requirements and is fit for appointment to the 
particular judicial office after full and careful consideration which consideration shall include but not 
necessarily limited to the following criteria: 
  
a. Personal attributes 
 

1. Personal integrity 
2. Standing in community 
3. Sobriety 
4. Moral conduct 
5. Ethics 
6. Commitment to equal justice under law 

 
b. Competency and experience 
 

1. General health, mental and physical 
2. Intelligence 
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3. Knowledge of the law 
4. Professional Reputation 
5. Knowledge of and experience in the court involved 

 
c. Judicial capabilities 

1. Patience 
2. Decisiveness 
3. Impartiality 
4. Courtesy 
5. Civility 
6. Industry and promptness 
7. Administrative ability 
8. Possible reaction to judicial power 
9. Temperament 
10. Independence 

 
Who do I contact with questions? 
 
The list of members of all of the JNCs is posted on the Florida Bar website and the Governor’s 
website.  You can contact the chair of the JNC for additional information. 
 
How can I prepare for the process? 
 
Begin the application process as you soon as you have made the personal decision to apply for a 
judicial opening.  Complete the application even if there is not a vacancy; once a vacancy is 
announced and a solicitation begins, the time will pass quickly.  Early preparation of the application 
allows proper time to edit the application and review for errors and omissions.  Early preparation 
allows time to contact references and gather any information that may not be readily available.  You 
should discuss your goals and plans with references and determine areas of support. 
 
Once the application is completed and submitted, carefully review the attributes the JNC will be 
seeking to determine how you will demonstrate those attributes.   
 
What happens if I get nominated to the Governor? 
 
Once the JNC submits the names to the Governor, as described above, the Governor makes the 
selection from the list of candidates within the specified 60-day time frame.  
 
For additional information please contact the Chair of the Judicial Nominating Procedures Committee 

 
 
JNC and Judicial Application and Appointment Process 
 
 
    
 



From: Stearns, Heather
To: Cerio, Tim
Subject: Fw: FYI
Date: Thursday, September 10, 2015 3:24:46 PM
Attachments: 2015 09 10 ltr to Jenkins.pdf

Sent using OWA for iPhone

From: Jon Moyle <jmoyle@moylelaw.com>
Sent: Thursday, September 10, 2015 3:20:54 PM
To: Stearns, Heather
Subject: FYI
 
I put a call into you yesterday to touch base.  Wanted you to be aware of this as it is my
 understanding  that others view the issue in a similar way to what was discussed last week. 
 Regards,  Jon
 
Jon Moyle
jmoyle@moylelaw.com
 

 
Moyle Law Firm, P.A.
The Perkins House
118 N. Gadsden St.
Tallahassee, FL 32301
850-681-3828 (Voice)
850-681-8788 (Fax)
 







From: Stearns, Heather
To: Cerio, Tim
Subject: Appeal
Date: Thursday, September 10, 2015 2:53:04 PM
Attachments: Appeal.doc

Please review. Thanks.
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 













From: Stearns, Heather
To: Cerio, Tim
Subject: Fw: Brenner filing
Date: Thursday, September 10, 2015 2:31:31 PM
Attachments: 2015 09 09 Appellees response to suggestion of mootness.pdf

Sent using OWA for iPhone

From: Allen Winsor <Allen.Winsor@myfloridalegal.com>
Sent: Thursday, September 10, 2015 1:51:09 PM
To: Stearns, Heather
Subject: Brenner filing
 

Filed last night in CA11 (attachment to this filing was filed in the district court with J. Hinkle).

(See attached file: 2015 09 09 Appellees response to suggestion of mootness.pdf)



Case: 14-14061     Date Filed: 09/09/2015     Page: 1 of 21 
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CERTIFICATE OF INTERESTED PERSONS AND  
CORPORATE DISCLOSURE STATEMENT 

 
 The Grimsley Plaintiffs-Appellees state, pursuant to Federal Rule of 

Appellate Procedure 26.1 and Eleventh Circuit Rule 26.1-1, that the following 

individuals and entities have an interest in the outcome of this appeal: 

 

Abudu, Nancy 

de Aguirre, Carlos Martinez 

Albu, Joyce  

Allen, Dr. Douglas W. 

Alliance Defending Freedom 

Alvaré, Helen M. 

American Civil Liberties Union of Florida, Inc., The 

American Civil Liberties Union Foundation, Inc. 

American Civil Liberties Union Foundation of Florida, Inc., The 

American College of Pediatricians 

Anderson, Ryan T. 

Andrade, Carlos 

Araujo, Dr. Robert John 

Armstrong, Dr. John H 

Ausley & McMullen, P.A. 
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Babione, Byron 

Basset, Dr. Ursula C. 

Bazzell, Harold 

Becket Fund for Religious Liberty, The 

Beckwith, Dr. Francis J. 

Benne, Dr. Robert D 

Bledsoe, Schmidt & Wilkinson, P.A. 

Bleich, Dr. J. David 

Bondi, Pamela Jo 

Boyle, David 

Bradford, Dr. Kay 

Bradley, Gerard V. 

Brenner, James Domer 

Busby, Dr. Dean 

Carroll, Dr. Jason S. 

Cere, Dr. Daniel 

Christensen, Dr. Bryce 

Church of Jesus Christ of Latter-day Saints, The 

Clark & Sauer, LLC 

Cohen & Grigsby, P.C.  
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Cohen, Lloyd 

Collier, Bob 

Concerned Women for America 

Cooper, Leslie 

Corral, Dr. Hernan 

Crampton, Stephen M. 

Del Hierro, Juan 

Deneen, Dr. Patrick J. 

Dent, Jr., George W. 

Dewart, Deborah J. 

DeWolf, David K. 

DeMaggio, Bryan E. 

Duncan, Dwight 

Duncan, William C. 

Dushku, Alexander 

Emmanuel, Stephen C. 

Erickson, Dr. Jenet J. 

Esbeck, Carl H. 

Esolen, Dr. Anthony M. 

Esseks, James D. 
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Ethics & Religious Liberty Commission of the Southern Baptist Convention, The 

Farr, Thomas F. 

Fields, Dr. Stephen M. 

Fieler, Dr. Ana Cecilia 

Finnis, Dr. John M. 

Fitschen, Steven W. 

Fitzgerald, John 

FitzGibbon, Scott T. 

Foley, Dr. Michael P. 

Florida Conference of Catholic Bishops, Inc. 

Florida Family Action, Inc. 

Franck, Matthew J. 

Gantt, Thomas, Jr. 

Garcimartin, Dr. Carmen 

Gates, Gary J. 

George, Dr. Robert P. 

George, Dr. Timothy 

Gibbs, David C. 

Girgis, Sherif 

Goldberg, Arlene 
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Goldwasser, Carol (deceased) 

Goodman, James J., Jr. 

Gunnarson, R. Shawn 

Graessle, Jonathan W. 

Grimsley, Sloan 

Hafen, Bruce C. 

Hall, Mark David 

Hankin, Eric 

Harmer, John L. 

Hinkle, Hon. Robert L. 

Hitchcock, Dr. James 

Hollberg & Weaver, LLP 

Howard University School of Law Civil Rights Clinic 

Hueso, Denise 

Humlie, Sarah 

Hunziker, Chuck 

Jacob, Bradley P. 

Jacobson, Samuel 

Jacobson Wright & Sussman, P.A. 

Jeffrey, Dr. David Lyle 
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de Jesus, Ligia M. 

Jeynes, Dr. William 

Johnson, Dr. Byron R. 

Jones, Charles Dean 

Kachergus, Matthew R. 

Kayanan, Maria 

Kirton McConkie 

Knapp, Dr. Stan J. 

Knippenberg, Joseph M. 

Kohm, Lynne Marie 

Lafferriere, Dr. Jorge Nicolas 

Lee, Dr. Patrick 

Liberty Counsel, Inc. 

Liberty Counsel Action, Inc. 

Liberty, Life, and Law Foundation 

Lighted Candle Society 

Lindevaldsen, Rena M. 

Lopez, Robert Oscar 

Loukonen, Rachel Spring 

Loupo, Robert 
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Lutheran Church—Missouri Synod, The 

Marriage Law Foundation 

Martins, Joseph J. 

McDermott, Dr. Gerald R. 

McHugh, Dr. Paul 

Mihet, Horatio G. 

Milstein, Richard 

Moon, Jeffrey Hunter 

Morse, Dr. Jennifer Roback 

Moschella, Dr. Melissa 

Moses, Michael F. 

Myers, Lindsay 

Myers, Richard S. 

Nagel, Robert F. 

National Association of Evangelicals 

National Center for Life and Liberty 

The National Legal Foundation 

Newson, Sandra 

Nicgorski, Walter 

Nichols, Craig J. 
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North Carolina Values Coalition 

Pacific Justice Institute 

Pakaluk, Dr. Catherine R. 

Pecknold, Dr. C. C. 

Peterson, Dr. James C. 

Picarello, Jr., Anthony R. 

Podhurst Orseck, P.A. 

Presser, Stephen B. 

Price, Dr. Joseph 

Rahe, Dr. Paul A. 

Regnerus, Dr. Mark 

Rhoads, Steven E. 

Rosenthal, Stephen F. 

Rossum, Ralph A. 

Russ, Ozzie 

Sauer, D. John 

Save Foundation, Inc. 

Schaerr, Gene C. 

Schaff, Jon D. 

Schlairet, Stephen 
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Schlueter, Dr. Nathan 

Schramm, Dr. David 

Schumm, Dr. Walter 

Scott, Rick 

Sevier, Chris 

Shah, Timothy Samuel 

Shatz, Benjamin G. 

Sherlock, Dr. Richard 

Sheppard, White, Kachergus and DeMaggio, P.A. 

Sheppard, William J. 

Smith Appellate Law Firm, The 

Smith, Hannah C. 

Smith, Michael F. 

Smith, Steven D. 
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 Pursuant to Federal Rule of Appellate Procedure 26.1 and Eleventh Circuit 

Rules 26.1-1 through 26.1-3, the Grimsley Plaintiffs-Appellees state that there are 

no corporate disclosures. 

       /s/ Daniel B. Tilley  
       Daniel B. Tilley 

Case: 14-14061     Date Filed: 09/09/2015     Page: 12 of 21 



1 
 

GRIMSLEY APPELLEES’ RESPONSE  
TO THE STATE APPELLANTS’ SUGGESTION OF MOOTNESS AND 
NOTICE OF DISTRICT COURT FILING CONCERNING MOOTNESS 

The Grimsley Plaintiffs-Appellees (the “Grimsley Appellees”)1 respond to 

the State Appellants’ Suggestion of Mootness and Notice of District Court Filing 

Concerning Mootness (“Suggestion of Mootness”), filed August 27, 2015. On 

September 9, 2015, the Grimsley Appellees filed in the district court a response to 

Defendants’ Opposition to Grimsley Plaintiffs’ Motion for Summary Judgment and 

Defendants’ Motion to Dismiss as Moot (which the State Appellants attached as 

Exhibit A to their Suggestion of Mootness filed in this Court). That response is 

attached to this filing as Exhibit A. As explained in the Grimsley Appellees’ filing 

in the district court, Florida’s marriage ban has not been repealed, and the State of 

Florida has failed to demonstrate that it has ceased its unconstitutional refusal to 

recognize the marriages of same-sex couples. This case is not moot.  

Date: Wednesday, September 9, 2015 

 

 

 

                                                 
1  The Grimsley Appellees are Sloan Grimsley, Joyce Albu, Bob Collier, Chuck 
Hunziker, Lindsay Myers, Sarah Humlie, Robert Loupo, John Fitzgerald, Denise 
Hueso, Sandra Newson, Juan del Hierro, Thomas Gantt, Jr., Christian Ulvert, 
Carlos Andrade, Richard Milstein, Eric Hankin, Arlene Goldberg, and SAVE 
Foundation, Inc. 
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Respectfully submitted, 
 
/s/ Daniel B. Tilley 
Daniel B. Tilley 
Florida Bar No. 102882 
Nancy Abudu 
Florida Bar No. 111881 
ACLU Foundation of Florida 
4500 Biscayne Blvd., Suite 340 
Miami, FL 33137 
(786) 363-2700 
DTilley@aclufl.org 
NAbudu@aclufl.org 
 
 
 

Attorneys for the Grimsley Plaintiffs-
Appellees 

 

 
Stephen F. Rosenthal 
Florida Bar No. 131458 
Podhurst Orseck, P.A. 
25 West Flagler Street, Suite 800 
Miami, FL 33130 
(305) 358-2800 
SRosenthal@podhurst.com 
 
Leslie Cooper 
ACLU Foundation 
125 Broad Street, 18th Floor 
New York, New York 10004 
(212) 549-2627 
LCooper@aclu.org 
 

 

Certificate of Service 

Today, I electronically filed this document with the Clerk of Court using 

CM/ECF, which automatically serves all counsel of record via electronic 

transmission of Notices of Docket Activity generated by CM/ECF. 

       /s/ Daniel B. Tilley 
       Daniel B. Tilley 
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From: Dane, Laura
To: Cerio, Tim
Subject: Call info
Date: Thursday, September 10, 2015 1:01:05 PM

Dial in: 1-888-670-3525
Passcode: 5468962769 #



To view this email as a web page, go here

From: Bradley Pepper, Law Offices of Bradley Pepper, P.A.
To: Cerio, Tim
Subject: The Pincus Criminal Law Boot Camp is Next Week - please join us or pass this along
Date: Thursday, September 10, 2015 12:34:30 PM

Dear Timothy,

I thought you or one of your colleagues might want to know about an upcoming CLE program
 teaching criminal defense law and practice for civil attorneys as well as newer criminal
 attorneys set for next Thursday, September 17th in Miami.

The program is being held by Pincus Professional Education and is called: Criminal Defense
 Boot Camp for Civil Lawyers and Newer Criminal Lawyers.  This comprehensive
 seminar, presented by three judges and seasoned attorneys on both sides of the isle, will help
 attorneys navigate the complicated and sensitive issues involved in criminal cases.  It covers
 everything from what to do when your client was through the door, to Grand Juries,
 arraignment, pleas and sentencing and is a great opportunity to ask judges about what happens
 and what to expect so bring your questions. 

Feel free to pass on this email to anyone else you know who may be interested in attending
 this program.  You can you register here. 

You can see the full agenda here.  If you have questions about this program feel free to contact
 the folks at Pincus Pro Ed directly by call (877) 858-3848 or
 emailing info@pincuscommunications.com. 

I hope to see you there.

Sincerely,

Bradley Pepper, Esq.
Law Office of Bradley Pepper, P.A.

P.S. If you are getting started in estate planning or need to know more about this topic for your
 practice in other areas, you will want to take Pincus Professional Education's Estate Planning
 101: Trusts & Estates from Start to Finish seminar being held the day before our criminal
 program, on September 16th at the same location in Miami. Please go here for more
 information or to register. 

 









From: Cerio, Tim
To: Penrod, Peter
Subject: Fwd: Emailing: CCF09102015
Date: Thursday, September 10, 2015 11:35:56 AM
Attachments: CCF09102015.pdf

ATT00001.htm

Interpretation question has arisen. Not sure whose right.  Let's discuss.   

Sent from my iPhone

Begin forwarded message:

From: "Carlos Beruff" <carlosb@medallionhome.com>
To: "Cerio, Tim" <Tim.Cerio@eog.myflorida.com>
Subject: Emailing: CCF09102015

 Thank you Tim,
I appreciate you taking the time to talk. Please review at your leisure.
Happy to discuss if you have any thoughts after your review.
Regards,
Carlos Beruff
Your message is ready to be sent with the following file or link attachments:
CCF09102015
Note: To protect against computer viruses, e-mail programs may prevent sending
 or receiving certain types of file attachments.  Check your e-mail security settings
 to determine how attachments are handled.









file:///C/Users/samss/Documents/ATT00001_34 htm[11/18/2015 5:54:59 PM]



From: Carlos Beruff
To: Cerio, Tim
Subject: Emailing: CCF09102015
Date: Thursday, September 10, 2015 11:31:53 AM
Attachments: CCF09102015.pdf

  Thank you Tim,

I appreciate you taking the time to talk. Please review at your leisure.
Happy to discuss if you have any thoughts after your review.

Regards,
Carlos Beruff

Your message is ready to be sent with the following file or link attachments:

CCF09102015

Note: To protect against computer viruses, e-mail programs may prevent sending or receiving certain types of file
 attachments.  Check your e-mail security settings to determine how attachments are handled.













From: Cerio, Tim
To: Carlos Beruff
Subject: Contact
Date: Thursday, September 10, 2015 11:15:30 AM

Carlos – your voicemail was garbled, but I'm sure you were looking for my contact info. Apologies for not sending
 yesterday. This is my state email and my personal cell is 813-784-5656.

Sent from my iPhone



From: Stearns, Heather
To: Cerio, Tim
Subject: FW: SPA Denial - Recommended Order
Date: Thursday, September 10, 2015 11:05:36 AM
Attachments: DOC090915-09092015094811.pdf

ATT00001.htm

 
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Williams, Stuart [mailto:Stuart.Williams@ahca.myflorida.com] 
Sent: Wednesday, September 09, 2015 10:28 AM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: Fwd: SPA Denial - Recommended Order
 
FYI 

Sent from my iPhone

Begin forwarded message:

From: "Grantham, Shena" <Shena.Grantham@ahca.myflorida.com>
To: "Roberts, William" <William.Roberts@ahca.myflorida.com>, "Williams,
 Stuart" <Stuart.Williams@ahca.myflorida.com>
Subject: SPA Denial - Recommended Order

Just FYI – Hearing Officer’s recommended order received. He ruled against us on
 all issues.

The certified mail date of receipt for this was September 8, 2015. We have 20
 days from date of receipt to file exceptions.

Shena Grantham
Medicaid FFS Chief Counsel
Office of the General Counsel
Agency for Health Care Administration
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From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Effectively Resolving Cases in Mediation CLE - Final Chance for Early Bird Discount
Date: Thursday, September 10, 2015 9:30:32 AM

If you are having trouble viewing this email, click here.

Effectively Resolving Cases in Mediation CLE 
Thursday, October 1, Noon - 1:30 PM

90-Minute Telephonic Seminar
Registration includes access to complete course & reference material

 
Click to Learn More: Final Chance for Early Bird Discount

              
Rossdale CLE

A National Leader in Legal Education 
                                     

Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

Nearly 97% of all cases settle before ever being adjudicated by a judge or jury. Successful
 trial attorneys, defense counsel, and in-house lawyers must have a deep understanding of the
 mediation process and be fluent in the cutting-edge techniques to resolve cases through
 alternative dispute resolution. Mediators, as well, must understand the rich possibilities of
 the mediation process and be adept in and familiar with the broad range of resolution tools
 and skills. From the underlying substantive law to practical aspects, this seminar will cover
 the latest developments, most useful practices, and strategies related to picking a mediator,
 preparing your client for mediation, exhibits, mediation privileges & exceptions,
 documentation, releases, dealing with cooperative negotiation, effective communication,
 winning mediation tools, and what mediation practices to avoid. The faculty features one of
 the nation's most prominent mediators, neutrals, arbitrators, and litigators – Jay G. Safer of
 Locke Lord – who will share insights on winning skills to guide clients through mediation
 and becoming a successful mediator. Registration includes access to course and reference
 materials that serve as a helpful guide to the numerous topics and techniques discussed in the
 convenient, live teleconference.

Key Agenda Points     View Complete Agenda

Effectively Understanding & Making Best Use of Mediation & The Mediator’s Role
Mediation as Facilitated Negotiation – Negotiation Theory & Skills
Effectively Preparing Clients for Mediation
Steps to Take in Pre-Mediation
Best Strategies on Obtaining and Disclosing Information in the ADR Setting
Tools for the Successful Opening Statement
Establishing Settlement Range & Strategy
Avoiding Mediation Pitfalls



Determining When to Settle or Go to Trial
Securing an Enforceable Settlement Agreement
Provisions to Make Agreement Enforceable
Releases, Exhibits & Documentation: What You Need to Know
Mediation Confidentiality, Privileges & Exceptions
Interactive Question & Answer Session with the Expert

Faculty     Detailed Faculty Information

Jay G. Safer, Partner at Locke Lord LLP & Distinguished Courtroom Lawyer

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance for Early Bird Discount 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: lana harrison
To: Cerio, Tim
Subject: Andrew Jones - letter of endorsement
Date: Thursday, September 10, 2015 9:08:10 AM
Attachments: A ltr-Andrew Jones endorsement.pdf

Mr. Cerio – Endorsement of Andrew John Jones.
 
Sincerely,
 
Lana Harrison
 
Legal Assistant to Gary S. Wright, Esq.
Gary S. Wright, P.A.
465 Summerhaven Dr., Ste. C
DeBary, FL 32713
Telephone: 386-753-0280
wrightattorney@cfl.rr.com
 
NOTE: ............ The information contained in this e-mail message is intended only for the personal and confidential use of the recipient(s)
 named above.  This message may be an attorney-client communication and as such is privileged and confidential. If the reader of this
 message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby notified that you
 have received this document in error and that any review, dissemination, distribution, or copying of this message is strictly prohibited. If
 you have received this communication in error, please notify the sender immediately by return e-mail, and delete the original message.

 











From: Gibson, Ben
To: Cerio, Tim
Subject: FW:
Date: Wednesday, September 09, 2015 7:41:06 PM

FYI
 

From: Miguel, Melinda 
Sent: Wednesday, September 09, 2015 1:42 PM
To: Gibson, Ben <ben.gibson@eog.myflorida.com>; Hanson, Dawn
 <Dawn.Hanson@eog.MyFlorida.com>
Subject:
 
I’d like to respectfully withdraw my request for travel and the associated ethics code compliance
 review for September 14-16, 2015. 
 
Thank you.
 
Melinda M. Miguel
Chief Inspector General
Executive Office of the Governor
Florida Governor Rick Scott
(850) 717-9264
 
@ItsWorkingFL

 



From: Wyland, Kerri
Subject: AP: Gov. Scott in favor of "statewide decision" for rideshares
Date: Wednesday, September 09, 2015 5:29:08 PM

Gov. Scott in favor of 'statewide decision' for rideshares
AP
Sep 9, 2015 
http://m.wflx.com/wflx/pm_/contentdetail.htm?contentguid=od:NDHEclHp

Gov. Rick Scott says he believes that there should be a statewide decision made on how to
 fairly regulate rideshare companies like Uber and Lyft.

Scott said Wednesday after a speech to an education summit in Orlando that he thinks that the
 state Legislature will tackle the issue during its next regular session and pass a bill that is fair
 for all sides and for consumers.

In April, both the Florida House and Senate debated bills that called for a new form of liability
 insurance for the companies.

The Senate passed a bill the required rideshare companies to have insurance regulated by the
 state. A House version banned local government from passing regulations to ban rideshare
 companies and allowed for insurance not regulated by Florida.

Sent from Outlook







From: David R. Mica
To: Cerio, Tim
Subject: Fwd: Emergency order
Date: Wednesday, September 09, 2015 2:31:20 PM

Sent via the iPad of David R. Mica 

Begin forwarded message:

From: <Micad@api.org>
Date: September 9, 2015 at 2:13:00 PM EDT
To: Timothy Cerio <pete.cerio@eog.myflorida.com>
Cc: "Bryan W. Koon" <Bryan.Koon@em.myflorida.com>
Subject: Emergency order

FYI
I saw the item below in a Florida firm's legal brief this morning and wondered if
 anyone noticed it or considered it as reasoning in the evaluation of the continued
 emergency provisions? I guess some segments of commerce benefit during the
 order while others  remain mired in the continued government intervention of
 price controls.

We continue to request the emergency declaration be eliminated or revised
 pertaining to our industry and it supply of our products to Floridians.

Thanks for your attention to my continued input on this request.

Also Tim, congratulations on you installment Friday evenings so President of the
 UFAA? I regret that I couldn't be with you to celebrate but look forward to your
 leadership.

Best
David

Governor's Executive Orders Present Opportunities To Extend Expiration
 Of Development Permits

 
Two recent executive orders present opportunities for development permit holders
 across Florida to extend the expiration of some permits. On August 6, 2015,
 Governor Scott declared an emergency due to severe flooding in Hillsborough,
 Pasco, Pinellas, Dixie, and Taylor Counties. On August 28, 2015, Governor Scott
 declared an emergency across the state due to the impending arrival of Tropical
 Storm Erika.  

Section 252.363, Florida Statutes, provides that the declaration of a state of
 emergency by the Governor tolls the expiration of certain permits during the



 emergency, and it also extends the expiration of those permits for another six
 months. Any phases of these permits are also extended. Generally, permits that
 are extended are governed by the laws, administrative rules, and ordinances in
 effect when the permit was issued. Four types of permits are eligible:  

1. a development order issued by a local government, which includes a wide
 variety of local government approvals that permit development activities;

2. a building permit;
3. a permit issued by the Department of Environmental Protection or a water

 management district pursuant to part IV of chapter 373; and
4. the buildout date of a development of regional impact.

Executive Orders 15-158 and 15-173 both expire 60 days from their effective
 dates. Subsequently, eligible permit holders may be able to extend their permit
 expirations for six months. Other statutory procedures can be used in conjunction
 with these extensions to provide further benefits. Permit holders must also
 appropriately account for the interaction between these two executive orders in
 calculating toll periods and extensions. To take advantage of these extensions, the
 permit holder must appropriately notify the issuing agency in writing within 90
 days of the expiration of the emergency declaration.  
Sent via the iPad of David R. Mica 



From: Stearns, Heather
To: Cerio, Tim
Subject: FW: SERVICE OF COURT DOCUMENT - CASE NUMBER 132015DR013529A00104
Date: Wednesday, September 09, 2015 2:04:31 PM
Attachments: Stipulation.pdf

Amended Petition.pdf
Answer And Waiver.pdf
Notice.pdf
image003.png

 
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Allen Winsor [mailto:Allen.Winsor@myfloridalegal.com] 
Sent: Wednesday, September 09, 2015 12:16 PM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: Fw: SERVICE OF COURT DOCUMENT - CASE NUMBER 132015DR013529A00104
 

another petition re similar issue:

From: eservice@myflcourtaccess.com
To: 
Date: 09/08/2015 02:20 PM
Subject: SERVICE OF COURT DOCUMENT - CASE NUMBER 132015DR013529A00104

 

Notice of Service of Court Documents

Filing Information
Filing #: 31792893
Filing Time: 09/08/2015 02:19:05 PM ET
Filer: Nydia Streets 305-961-1136
Court: Eleventh Judicial Circuit in and for Miami-Dade County,

 Florida
Case #: 132015DR013529A00104



Court Case #:2015-013529-FC-04
Case Style: Jaeger, Juliana vs Jaeger, Mariana

Documents

Title File
Stipulation Stipulation for Substitution.pdf
Amended Petition Amended Petition.pdf
Answer And Waiver Answer and Waiver to Amended petition.pdf
Notice: Notice of Const Question.pdf

E-service recipients selected for service:

Name Email Address
John J. Bajger john.bajger@myfloridalegal.com

amrita.kang@myfloridalegal.com
janice.wolfe@myfloridalegal.com

Mariana Jaeger marianajaeger1@gmail.com
John J. Bajger john.bajger@myfloridalegal.com

amrita.kang@myfloridalegal.com
janice.wolfe@myfloridalegal.com

Nydia Streets nydia@streetslaw.com
Attorney General Pam
 Bondi

oag.civil.eserve@myfloridalegal.com

Katherine Fernandez
 Rundle

katherinefernandezrundle@miamisao.com

E-service recipients deselected for service:

Name Email Address
Lisa Marie Vari rosa@varilaw.com

nydia@varilaw.com

This is an automatic email message generated by the Florida Courts E-Filing
 Portal. This email address does not receive email.

Thank you,
The Florida Courts E-Filing Portal

The following identifier(s) are associated with this transaction:

 
request_id#:31792893;Audit#:110040564;UCN#:132015DR013529A00104;



(See attached file: Stipulation.pdf)(See attached file: Amended Petition.pdf)(See attached file:
 Answer And Waiver.pdf)(See attached file: Notice:.pdf)











































From: Smith, Susan
To: Wyland, Kerri; Cerio, Tim
Cc: Stearns, Heather
Subject: Executive Order 15-175 - addendum to Executive Order 15-134
Date: Wednesday, September 09, 2015 1:04:21 PM
Attachments: SKM C454e15090913030.pdf

 
 

Susan L. Smith
Criminal Justice Liaison &
Victims' Rights Coordinator
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, FL 32399-0001
Phone: 850.717.9310
Direct:  850.717.9311
Fax:      850.488.9810
 

 
 
 
From: CAP209LGBIZHUBC454@eog.myflorida.com
 [mailto:CAP209LGBIZHUBC454@eog.myflorida.com] 
Sent: Wednesday, September 09, 2015 1:03 AM
To: Smith, Susan <Susan.Smith@eog.MyFlorida.com>
Subject: Message from KM_C454e
 
 



















From: Patel, Rahul
To: Susan Cameron (cameros@rjrt.com)
Cc: Cerio, Tim; Patel, Rahul
Subject: Governor Scott
Date: Wednesday, September 09, 2015 10:23:22 AM

Susan,
 
Good to see you last week and I hope you made it to London safely.  Tim Cerio, Governor
 Rick Scott’s general counsel, would like to reach out to you.  I am copying him on this so he
 has your email address.  Tim, I believe Susan is in the middle of board meetings so it may be
 some time before she can respond.  Thanks.
 
Rahul

King & Spalding Confidentiality Notice:

This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This
 communication may contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you
 are not the named addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you
 have received this message in error, please notify the sender immediately by e-mail and delete all copies of the message.



From: Melissa Williams
To: Cerio, Tim
Cc: larry.sellers@hklaw.com; bdavis@ddslaw.net; sjostromj@leoncountyfl.gov
Subject: Second Circuit JNC - Applicant List
Date: Wednesday, September 09, 2015 9:51:54 AM
Attachments: Letter to Tim Cerio - List of Applicants.pdf

Press Release - Applicants Names .pdf

Please see attached correspondence regarding the Second Circuit JNC. Thank you.
 
Melissa Williams
Legal Assistant to Robert N. Clarke, Jr.
  and Steven M. Hogan
Ausley McMullen
123 South Calhoun Street
P.O. Box 391 (32302)
Tallahassee, FL  32301
Direct Line:  (850)425-5463
Facsimile:    (850)222-7560
E-mail:       mwilliams@ausley.com
 
PLEASE NOTE:
 
1.  The foregoing is not intended to be a legally binding or legally effective electronic signature.
2.  This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the
 individual(s) or entity(ies)  to which it is addressed.  This message may contain information that is
 privileged, proprietary, confidential, or otherwise legally exempt from disclosure.  If you are not the
 named addressee, you are not authorized to read, print, retain, copy or disseminate this message or
 any part of it, electronically, verbally or in writing.  If you have received this message in error, please
 notify the sender immediately by email and delete all copies of the message.  I apologize for any
 inconvenience this may have caused.  Thank you.
 
 
 







From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Piercing the Corporate Veil to Find Alter Ego Liability CLE - Final Chance to Save $40
Date: Wednesday, September 09, 2015 9:45:47 AM

If you are having trouble viewing this email, click here.

Piercing the Corporate Veil to Find Alter Ego
 Liability CLE 

Thursday, Sept. 24, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance to Save $40
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 
Fluency in Piercing the Corporate Veil & Alter Ego Liability have become increasingly
 important in recent years due to changes in the law and business cycle. As more clients need
 to collect on debts and judgments, it is increasingly critical for practitioners to be fluent with
 the cutting-edge techniques and best practices to pierce & protect the corporate veil, as well
 as determine alter ego liability. The growing number of bankruptcies, foreclosures, and
 judgments has dramatically increased the need for attorneys proficient in the science of
 effective judgment enforcement and asset recovery. At the same time, it is critical for
 attorneys to understand the best strategies to protect corporate assets against judgments &
 creditors. The Rossdale faculty for this seminar features an authority in this practice, who
 will describe piercing & protecting the corporate veil, navigating complex determinations on
 corporate liability, strategies involving legal alter ego, and limiting both corporate &
 personal liability. Registration includes online access to course and reference materials that
 serve as a helpful guide to the numerous topics and techniques discussed in the program.
                
Key Agenda Points     View Complete Agenda

Veil Protection Strategies
Liabilities for the Obligations of the Entity
Best Practices in Litigating the Veil Piercing Case
Minimizing Veil Piercing Problems & Fraudulent Conveyances
What Creditor's Counsel Needs to Know
Forming Corporate Entities to Diminish Liability
Understanding the Alter Ego
Ideal Arguments for Defense & Plaintiff's Counsel
Developments in the Law



Import of the Equitable Owner
Determining the Separate "Personalities" of the Corporation & Shareholders
Unity of Interest
Procedural Alternatives
Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Elizabeth S. Fenton, Partner at Saul Ewing LLP & Authority on Corporate Veil
 Piercing
James J. Moylan, Authority on Alter Ego Litigation

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, judges, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance to Save $40 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 









To view this email as a web page, go here

From: Dawn Lurie, Polsinelli PC
To: Cerio, Tim
Subject: EB-5 Investor Based Immigration Conference: The Options for Attorneys
Date: Tuesday, September 08, 2015 6:15:32 PM

Dear Timothy,

With the some of the most well-known professionals in the field speaking, Pincus Professional
 Education presents its EB-5 Immigrant Investor Conference: The Rules, The Roles, The
 Opportunities this October 8-9 in Los Angeles. This program is especially good for
 Immigration, Real Estate, SEC and other attorneys, however all professionals interested in
 EB-5 will find it informative.

The federal EB-5 immigration program allows a foreign investor to get expedited permanent
 residence status in the United States when they invest in businesses or developments in the
 United States that generate jobs and meet other requirements.

EB-5 is also a successful source of business for professionals such as: immigration, SEC
 and Real Estate/Land Use attorneys, developers, investors, and commercial real estate
 professionals.  And EB-5 also provides a new source for those seeking business and
 development capital.  

You will learn how to represent your immigration clients in this area, how to get into EB-5 as
 a professional, about the funding and investment process, who the people are that you need to
 make it happen, and the legal rules and regulations and opportunities EB-5 offers you.

“This conference provided a great mix of information which was presented in a way that
 was accessible and useful to both the novice and experienced attorney.” T. Ward

“Great program, speakers and content. I enjoyed the networking reception." A. Saju

“Excellent, varied resources; very timely topics.” M. Cummings, Esq

“I liked the conference and am much better informed. Great overview of EB5 101 and
 good overall panel with experts in their field.” P. Stark, Esq.

 

EB-5 Investor Based Immigration
The Rules, The Roles, The Opportunities

October 8th & 9th, 2015 in Los Angeles

October 8, 2015, 1:30 p.m. - 5:45 p.m.
Networking Reception 5:45 p.m. - 7:00 p.m.

October 9, 2015, 8:00 a.m. - 5:30 p.m.

The DoubleTree Hotel Downtown, 120 South Los Angeles Street, Los Angeles, CA 90012



Go here for more information or to register. Can't attend? Order the audio here.

Registration starts at $550 for the two-day program.
 

Day One Topics:

EB-5 Immigration Basics
The Right Team - Who Needs to be Part of the Process
The Economics
Considerations for any Project
Pre-residency Tax and Estate Planning
Tax Issues for Funds and Deals

Day One Topics:

The Art of the Successful I-526 Petition
The Most Important Person in the Process: The Investor
Direct Investments
Regional Center Applications / Amendments
The I-829 Petition and Compliance Activities
SEC Considerations
Special Interest Break-Out Sessions for Commercial Real Estate Professionals,
 Developers, Investment Firms, and Immigration Attorneys
Hot Topics
Ethics: Food for Thought for All EB-5 Stakeholders

See the program's detailed agenda and faculty list on Pincus Professional
 Education's website.  

Don't miss this opportunity to learn what you need to know about EB-5 and this teriffic
 networking opportunity.  

See you there!

Sincerely,
 
Dawn M. Lurie
Polsinelli PC
 

Staying over?
 

There is a conference hotel room rate at the conference venue, the DoubleTree Hotel
 Downtown, for $179 per night.  The DoubleTree is a newly renovated hotel on the edge of
 Little Tokyo in downtown Los Angeles.  It is conveniently located within walking distance of
 several great restaurants in Little Tokyo, off the 5, the 101 and the 110.  

Go here for a special hotel room rate at the DoubleTree Downtown (scroll down the page for
 hotel information and link).  This special hotel room rate ends Thursday, September 17th.







From: Todd Harris
To: Cerio, Tim
Cc: Dane, Laura
Subject: First Circuit JNC
Date: Tuesday, September 08, 2015 4:29:08 PM
Attachments: 20150908142649412.pdf

Tim,
 
I wanted to pass along to you the attached letter from Tom Gonzalez raising a question regarding his
 status as a commissioner.  Please call me at your earliest convenience to discuss. 
 
 
 
 

 
R. Todd Harris
719 S. Palafox Street
Pensacola, Florida  32502
Direct Line:  (850) 202-8525

 
                                                                         Confidentiality Notice

    This e-mail transmission (and/or documents accompanying it) may contain confidential information belonging to
 the sender which is protected by the attorney-client privilege.  The information is intended only for the use of the
 individual or entity named above.  If you are not the intended recipient, you are hereby notified that any disclosure,
 copying, distribution or taking of any action or reliance on the contents of this information is strictly prohibited.  If
 you have received this transmission in error, please immediately notify us by telephone.

 
 

 
 



















From: FLAUDGEN AUDRPT
To: O"Callaghan, Mandy; Calamas, Christa; Pigott, Scarlet; DeLoach, Jamie; bobw@advocacycenter.org;

 cindy@floridalegal.org; bob@fccmh.org; jeff.atwater@myfloridacfo.com; STOVALL.SANDRA; Brazzell, Hilary;
 Cerio, Tim; Miguel, Melinda; MCVANEY.JOE; Plante, Ken; Kelly, Cynthia; Brewer, Durward; COX.DAVID;
 Mizereck, Kathy; Williamson, Heather; Kypreos, Stanley; Pridgeon, Eric; arnoldb@NEFEC.org; Diez-Arguelles,
 Jose; Governor Rick Scott; Takacs, Jeff; Pransky, Noah; Lopez-Cantera, Carlos; Van Sickler, Michael; NANCY
 REEDER; fnc@publicnewsservice.org

Subject: Report No. 2016-014 - Department of Health - Biomedical Research Program Prior Audit Follow-Up - Operational
 Audit

Date: Tuesday, September 08, 2015 3:01:55 PM
Attachments: 2016-014.pdf

 The attached PDF file is the final report issued by the Auditor General for the
 entity and audit specified on the subject line.  The PDF file can be viewed using Adobe
 Acrobat
 Reader.  If you do not have the Reader, please visit www.adobe.com to download a
 FREE copy.  This report may also be viewed on our Web site at
 www.myflorida.com/audgen.
 
 If you have requested a hard copy of the report, it will be provided to you within the
 next 5 business days.  Should you have any questions or decide that you no longer
 wish to receive a hard copy, please contact us by e-mail at flaudgen@aud.state.fl.us.



Sherrill F. Norman, CPA 

Auditor General 

Report No. 2016-014 

September 2015 

DEPARTMENT OF HEALTH 

Biomedical Research Program 

Prior Audit Follow-Up 
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State Surgeon General and State Health Officer 

The Department of Health is created by Section 20.43, Florida Statutes.  The head of the Department 

is the State Surgeon General and State Health Officer who is appointed by the Governor subject to 

confirmation by the Senate.  Dr. John H. Armstrong served as the State Surgeon General and State 

Health Officer during the period of our audit.  

The team leader was E. Annette Green, CPA, and the audit was supervised by Karen Van Amburg, CPA. 

Please address inquiries regarding this report to Lisa Norman, CPA, Audit Manager, by e-mail at 

lisanorman@aud.state.fl.us or by telephone at (850) 412-2831. 

This report and other reports prepared by the Auditor General are available at: 

www.myflorida.com/audgen 

Printed copies of our reports may be requested by contacting us at: 

State of Florida Auditor General 

Claude Pepper Building, Suite G74 ∙ 111 West Madison Street ∙ Tallahassee, FL 32399-1450 ∙ (850) 412-2722 



Report No. 2016-014 
September 2015 Page 1 

DEPARTMENT OF HEALTH 
Biomedical Research Program 

Prior Audit Follow-Up 

SUMMARY 

This operational audit of the Department of Health focused on evaluating actions taken by the Department 

to correct deficiencies disclosed in our report No. 2014-025 related to the Biomedical Research Program 

(Program).  Our audit disclosed the following:  

Finding 1: As similarly noted in our report No. 2014-025, the Program did not ensure that grant 

recipients were appropriately monitored and in some instances, paid amounts to recipients that exceeded 

the amounts expended by the recipients.   

Finding 2: Program grant applications and agreements could be enhanced to specify that grant 

recipients are to adhere to the policies and procedures outlined in the Department’s Grant Administration 

Manual.  In addition, the Department did not always ensure that Program grant agreements were properly 

reviewed and approved prior to execution.  Similar instances were noted in our report No. 2014-025.  

Finding 3: As similarly noted in our report No. 2014-025, Department controls did not always ensure 

the accurate recording of Program expenditures.  Additionally, Department controls were not always 

adequate to ensure that Program invoices were timely paid.  

BACKGROUND 

The Department of Health (Department), Division of Community Health Promotion, Public Health 

Research Section, administered the Biomedical Research Program (Program).  The Program included 

two grant-funding programs:  the James and Esther King Biomedical Research Program (JEK) and the 

Bankhead-Coley Cancer Research Program (BCP).1  According to State law,2 any State university or 

established research institute may apply for grant funding.  Program awards are to be made on the basis 

of scientific merit, as determined by a competitive, open peer-reviewed process that ensures objectivity, 

consistency, and high quality.  Funds credited to the Department’s Biomedical Research Trust Fund3 as 

well as General Revenue funds were used to carry out the purposes of the Program.  For the 2014-15 

fiscal year, JEK and BCP appropriations totaled $20,000,000.4   

James and Esther King Biomedical Research Program (JEK) 

State law5 establishes the JEK to provide an annual and perpetual source of funding to support research 

initiatives that address the health care problems of Floridians in the areas of tobacco-related cancer, 

cardiovascular disease, stroke, and pulmonary disease.  The JEK is funded from interest earned by the 

                                                 
1 Sections 215.5602 and 381.922, Florida Statutes.  
2 Sections 215.5602(5)(a), and 381.922(3)(a), Florida Statutes.  
3 Section 20.435(8), Florida Statutes.  
4 Chapter 2014-051, Laws of Florida.  
5 Section 215.5602, Florida Statutes.  
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Lawton Chiles Endowment Fund6 and a portion of the surcharges on cigarettes and other tobacco 

products deposited into the Agency for Health Care Administration’s Health Care Trust Fund.7  The JEK 

also received General Revenue funding for the 2013-14 and 2014-15 fiscal years.  The JEK has the 

following long-term, statutorily mandated goals: 

 To improve the health of Floridians by researching better prevention, diagnoses, treatments, and 
cures for cancer, cardiovascular disease, stroke, and pulmonary disease.  

 To expand the foundation of biomedical knowledge relating to the prevention, diagnosis, 
treatment, and cure of diseases related to tobacco use, including cancer, cardiovascular disease, 
stroke, and pulmonary disease.   

 To improve the quality of the State’s academic health centers by bringing the advances of 
biomedical research into the training of physicians and other health care providers.  

 To increase the State’s per capita funding for research by undertaking new initiatives in public 
health and biomedical research that will attract additional funding from outside the State.  

 To stimulate economic activity in the State in areas related to biomedical research, such as the 
research and production of pharmaceuticals, biotechnology, and medical devices.  

Bankhead-Coley Cancer Research Program (BCP) 

State law8 establishes the BCP to advance progress towards cures for cancer through grants awarded 

through a peer-reviewed, competitive process.  The BCP is funded by a portion of the surcharges on 

cigarettes and other tobacco products deposited into the Health Care Trust Fund.9  During the 2013-14 

and 2014-15 fiscal years, the BCP also received General Revenue funding.  Pursuant to State law,10 the 

BCP provides grants for cancer research to further the search for cures for cancer, with emphasis on the 

following goals:  

 To significantly expand cancer research capacity in the State.  

 To improve both research and treatment through greater participation in clinical trials networks.  

 To reduce the impact of cancer on disparate groups.  

During the period October 2013 through January 2015, the Program entered into 42 grant agreements 

(19 JEK grants and 23 BCP grants) with awards totaling $16,739,093.  

FINDINGS AND RECOMMENDATIONS 

Finding 1: Grant Management 

To execute Program grants, the Department enters into agreements with grant recipients.  Effective grant 

management requires the monitoring of grantee performance to determine compliance with grant 

provisions and to provide a means for early detection of potential performance problems.  To demonstrate 

effective grant management, monitoring activities should be documented in Department records.   

                                                 
6 Section 215.5601(5)(a)(1), Florida Statutes.  
7 Sections 210.011(9), 210.276(7), and 215.5602(12)(a), Florida Statutes.  
8 Section 381.922, Florida Statutes.  
9 Sections 210.011(9), 210.276(7), and 215.5602(12)(a), Florida Statutes.  
10 Section 381.922(2), Florida Statutes.  
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During the period January 2014 through January 2015, the Department made grant payments totaling 

$7,622,786 to 14 recipients for research related to 77 JEK and BCP grants.  Program grant agreements 

specified that payments were to be made to recipients upon satisfactory and timely completion of 

contracted deliverables, and required recipients to return any unused grant funds and any grant funds 

related to disallowed expenditures or unsatisfactorily completed deliverables.  To receive payment, 

grantees were required to submit an invoice and any financial and progress reports described in the grant 

agreement.  Program policies and procedures required Program staff to review and approve financial 

and progress reports as well as invoices for payment.  To prevent the overpayment of grant funds, grant 

agreements provided that the final payment to the recipient at the end of the grant period was to be based 

on a reconciliation of total grantee expenditures to total grant payments.  

As part of our follow-up audit procedures, we examined Department grant management records for the 

period December 2013 through January 2015, and grant payment records through March 2015.  As 

similarly noted in our report No. 2014-025, finding No. 3, our examination disclosed that improvements 

in monitoring Program grant recipients and ensuring the appropriateness of grant payments were still 

needed.  Specifically, we found that: 

 Program staff had not conducted sufficient monitoring of grant recipients to ensure that recipients 
complied with all grant terms and conditions.  Although Program staff had reviewed and approved 
grantee financial reports and progress reports before approving invoices for payment, Program 
staff had not performed additional procedures, such as reviewing records to support the reported 
expenditure amounts or evaluating whether the activities described in the progress reports were 
consistent with the expenditures incurred.  

 For eight of ten grant agreements examined, as of March 31, 2015, Program payments to 
recipients exceeded total actual recipient expenditures by $792,349 (49 percent).  For these grant 
agreements, Program staff had not documented the purpose for the payments exceeding actual 
recipient expenditures.   

Effective grant management, including appropriate recipient monitoring, provides greater assurance that 

recipients comply with all grant terms and conditions and that Program funds are effectively and efficiently 

used only for the intended purposes.  In addition, absent appropriate documentation demonstrating the 

purpose for making payments to a recipient in excess of actual recipient expenditures, the risk is 

increased that the Department will inappropriately overpay funds which the Department may not recover 

at the end of the grant period from the recipient. 

Recommendation: We recommend that Program management ensure that appropriate 
monitoring of grant recipients is performed.  Such monitoring should include verifying that 
recipient financial records support reported expenditures.  In addition, we recommend that 
Department management enhance grant payment procedures to require that all payments made 
in excess of amounts expended by grant recipients be supported by documentation 
demonstrating the purpose for such payments.   

Finding 2: Grant Awards 

The Program’s Grant Administration Manual (Manual) includes policies and procedures to be used by 

grantees receiving Program funds.  The Manual defines grantee and Department roles and 

responsibilities and includes policies and procedures for items such as the allowable uses of grant funds, 

requirements for spending 90 percent of funds within the State, the acquisition and disposition of property 
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purchased with grant funds, and how proposed changes in key personnel or protocol are to be submitted 

to the Department for approval.  Department policies and procedures11 also require that, before an 

agreement was executed, the agreement be subjected to program, financial, and legal reviews and 

approvals.  

During the period December 2013 through January 2015, the Department executed 33 grant agreements 

with awards totaling $15,593,259 to various entities for JEK and BCP research.  As part of our audit, we 

reviewed the Department’s standard JEK and BCP grant agreement as well as JEK and BCP grant 

applications and noted that the Department had not specified in the grant applications or the terms and 

conditions of its grant agreements that recipients were to comply with the policies and procedures set 

forth in the Manual.  In response to our audit inquiry, Program staff indicated that the binding nature of 

the Manual had not been specified in grant applications and grant agreements due to an oversight.  

Additionally, as similarly noted in our report No. 2014-025, finding No. 3, our examination of Department 

records for ten grant agreements with awards totaling $6,399,659 disclosed one JEK grant agreement 

where Department financial and legal staff reviewed and approved the agreement 17 and 23 days, 

respectively, after the agreement was executed. 

Specifying within the grant applications and the terms and conditions of each agreement that recipients 

are to adhere to the policies and procedures included in the Manual would better ensure that recipients 

are fully aware of all applicable grant requirements and that those requirements are enforceable.  In 

addition, proper review and approval of grant agreements prior to execution would help ensure that 

sufficient funds are available to support the award and that the award is legally sufficient and protects the 

Department’s interests.  

Recommendation: We recommend that Department management revise the standard Program 
grant applications and agreements to specifically require recipients to adhere to the Manual and 
ensure that Program grant agreements are properly reviewed and approved prior to execution.   

Finding 3: Coding and Timeliness of Expenditures 

To carry out the Program’s goals, in addition to grant payments totaling $7,622,786, the Department 

expended $778,693 during the period January 2014 through January 2015 for administrative costs 

related to items such as salaries and benefits, travel, and communications.  To ensure the 

appropriateness of Program expenditures, the Department has the responsibility to establish and 

implement controls, including controls to prevent improper payments.  Such controls should include, but 

not be limited to, procedures for accurately coding expenditure transactions and timely recording 

transactions into the State’s accounting records, the Florida Accounting Information Resource Subsystem 

(FLAIR).  

As part of our audit, we examined documentation for selected Program expenditure transactions incurred 

during the period January 2014 through January 2015, including: 50 administrative expenditure 

transactions (including, but not limited to, transactions for travel, purchases of computer equipment, and 

payments to the contracted administrative services provider) totaling $692,195, and 10 payments totaling 

                                                 
11 Department, Bureau of General Services, Contractual Services Policy and Procedure (DOHP 250-14-11). 
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$852,564 made to grant recipients.  As similarly noted in our report No. 2014-025, finding No. 5, our 

examination disclosed that the Department’s controls did not always ensure the proper coding of 

expenditures or the timely payment of invoices.  Specifically:  

 Of the 25 travel payments tested, 9 payments totaling $4,664 for out-of-State travel were 
incorrectly recorded in FLAIR as in-State travel.  In response to our audit inquiry, Department 
personnel indicated that the incorrect coding was due to an oversight by Program staff that had 
not been identified and corrected by Department accounting personnel.  

 The Department incorrectly recorded in FLAIR the transaction dates for 2 expenditure 
transactions, totaling $664,516.  State law12 requires that State agencies record all invoices 
received in FLAIR, approve the invoices for payment, and file the invoices with the State’s Chief 
Financial Officer (CFO) no later than 20 days after receipt of the invoice and receipt, inspection, 
and approval of the goods or services, except in case of a bona fide dispute.  If a warrant in 
payment of an invoice is not issued within 40 days after receipt of the invoice, State law13 requires 
the agency to pay interest to the vendor on the unpaid balance.  The Department of Financial 
Services (DFS) issued guidance14 specifying that, in the FLAIR Transaction Date field, State 
agencies are to record the later of the date the goods or services were received, inspected, and 
approved, or the date the invoice was received.  The DFS uses the Transaction Date field to 
monitor State agency compliance with the statutory prompt payment requirements and to identify 
those transactions for which an agency would be required to pay interest.  We noted that, for the 
2 transactions, rather than using the dates the invoices were originally received by the Program 
Office, Department staff recorded the dates the invoices were received by Finance and 
Accounting.  The transaction dates recorded by the Department were 7 and 128 days later than 
the transaction dates supported by Department documentation.  Had the Department correctly 
recorded the transaction date for 1 of the 2 transactions, the Department would not have complied 
with the prompt payment requirements. 

Without accurate transaction dates, instances of noncompliance with prompt payment 
requirements may not be identified by the DFS and the Department may not make required 
interest payments. 

 Grant managers are required by Department policies and procedures to review and approve 
grantee payment documentation, including invoices, financial reports, and progress reports, 
within 5 working days.15  Contrary to Department policies and procedures, two grant payments 
totaling $131,048 were approved for payment 29 and 112 days, respectively, after their invoice 
dates.  In response to our audit inquiry, Program management indicated that for one of the grant 
payments, the related invoice and supporting documentation was sent to an e-mail address that 
was not routinely monitored and then to the inbox of a Program employee who was on leave.   

Accurate expenditure coding within FLAIR strengthens accountability and helps ensure the Department 

adheres to statutory prompt payment requirements.  Additionally, effective controls for the timely approval 

of Program invoices provides for the prompt payment of grant invoices after recipients satisfy agreement 

requirements. 

Recommendation: We recommend that Department management enhance procedures to 
ensure the accurate coding of FLAIR expenditure transactions, in compliance with DFS guidance.  
In addition, we recommend that Department management take steps to ensure that all Program 
payment documentation is timely approved in accordance with Department policies and 
procedures.  
                                                 
12 Section 215.422(1), Florida Statutes.  
13 Section 215.422(3)(b), Florida Statutes.  
14 CFO Memorandum No. 1 (2013-14).  
15 Department Internal Operating Procedure 56-23-13.  
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PRIOR AUDIT FOLLOW-UP 

Except as discussed in the preceding paragraphs, the Department had taken corrective actions for the 

findings included in our report No. 2014-025. 

OBJECTIVES, SCOPE, AND METHODOLOGY 

The Auditor General conducts operational audits of governmental entities to provide the Legislature, 

Florida’s citizens, public entity management, and other stakeholders unbiased, timely, and relevant 

information for use in promoting government accountability and stewardship and improving government 

operations. 

We conducted this operational audit from January 2015 to June 2015 in accordance with generally 

accepted government auditing standards.  Those standards require that we plan and perform the audit 

to obtain sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions 

based on our audit objectives.  We believe that the evidence obtained provides a reasonable basis for 

our findings and conclusions based on our audit objectives.  

This operational audit focused on evaluating actions taken by the Department to correct deficiencies 

disclosed in our report No. 2014-025 related to the Biomedical Research Program (Program).  The overall 

objectives of the audit were:  

 To evaluate management’s performance in establishing and maintaining internal controls, 
including controls designed to prevent and detect fraud, waste, and abuse, and in administering 
assigned responsibilities in accordance with applicable laws, administrative rules, contracts, grant 
agreements, and guidelines. 

 To examine internal controls designed and placed in operation to promote and encourage the 
achievement of management’s control objectives in the categories of compliance, economic and 
efficient operations, the reliability of records and reports, and the safeguarding of assets, and 
identify weaknesses in those internal controls. 

 To determine whether management had corrected, or was in the process of correcting, all 
applicable deficiencies disclosed in our report No. 2014-025.   

 To identify statutory and fiscal changes that may be recommended to the Legislature pursuant to 
Section 11.45(7)(h), Florida Statutes. 

This audit was designed to identify, for those programs, activities, or functions included within the scope 

of the audit, deficiencies in management’s internal controls, instances of noncompliance with applicable 

governing laws, rules, or contracts, and instances of inefficient or ineffective operational policies, 

procedures, or practices.  The focus of this audit was to identify problems so that they may be corrected 

in such a way as to improve government accountability and efficiency and the stewardship of 

management.  Professional judgment has been used in determining significance and audit risk and in 

selecting the particular transactions, legal compliance matters, records, and controls considered. 

As described in more detail below, for those programs, activities, and functions included within the scope 

of our audit, our audit work included, but was not limited to, communicating to management and those 

charged with governance the scope, objectives, timing, overall methodology, and reporting of our audit; 

obtaining an understanding of the program, activity, or function; exercising professional judgment in 
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considering significance and audit risk in the design and execution of the research, interviews, tests, 

analyses, and other procedures included in the audit methodology; obtaining reasonable assurance of 

the overall sufficiency and appropriateness of the evidence gathered in support of our audit’s findings 

and conclusions; and reporting on the results of the audit as required by governing laws and auditing 

standards. 

Our audit included the selection and examination of transactions and records.  Unless otherwise indicated 

in this report, these transactions and records were not selected with the intent of statistically projecting 

the results, although we have presented for perspective, where practicable, information concerning 

relevant population value or size and quantifications relative to the items selected for examination. 

An audit by its nature, does not include a review of all records and actions of agency management, staff, 

and vendors, and as a consequence, cannot be relied upon to identify all instances of noncompliance, 

fraud, abuse, or inefficiency. 

In conducting our audit we:   

 Evaluated Department actions taken to correct the findings noted in our report No. 2014-025.  
Specifically, we: 

o Reviewed applicable laws, rules, regulations, and Department policies and procedures, and 
interviewed Department personnel to gain an understanding of the Program’s operations.  

o Obtained an understanding of internal controls and evaluated the effectiveness of key 
Program processes, policies, and procedures.  

o Obtained and reviewed information about Program staffing during the period January 2014 
through January 2015 and evaluated the sufficiency of Program staffing to carry out Program 
operations.  

o Examined Department records related to the contract with the Program’s administrative 
services provider to determine whether the contract was procured and amended in 
accordance with governing laws, rules, and Department policies and procedures.  In addition, 
reviewed Department and other records to identify the contract manager, administrator, and 
supervisor and to determine whether the contract manager had attended required training and 
whether all individuals were Department employees.    

o From the population of 33 grants, totaling $15,593,259, awarded during the period December 
2013 through January 2015, examined documentation related to 10 grant agreements with 
awards totaling $6,399,659, to determine whether the grant agreements and related 
amendments were properly reviewed and approved, and whether the Department effectively 
monitored grantees to ensure compliance with grant provisions and applicable laws, rules, 
and regulations.   

o From the population of 304 Program grant payment transactions, totaling $7,622,786, made 
during the period January 2014 through January 2015, examined documentation related to 
10 grant payments totaling $852,564 (5 JEK grant payments totaling $391,611 and 5 BCP 
grant payments totaling $460,953) to determine whether the payments were properly 
authorized, supported, reviewed, and correctly recorded in the accounting records, made only 
after receipt of applicable grant deliverables, and made in accordance with grant provisions, 
applicable laws, rules, and regulations.  

o From the population of 3,403 Program administrative expenditures, totaling $778,693, made 
during the period January 2014 through January 2015, examined documentation related to 
50 administrative expenditures totaling $692,195 to determine whether the expenditures were 
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properly authorized, supported, reviewed, and correctly recorded in FLAIR, and whether the 
expenditures were made in accordance with applicable laws, rules, and Department policies 
and procedures.   

o Performed inquiries, inspections of documents and records, and analytical procedures related 
to the Program’s administrative expenditure limits for the period January 2014 through 
January 2015 to determine whether Department controls were in place to properly identify and 
appropriately allocate administrative expenditures to the JEK and the BCP and to determine 
whether administrative expenditures were within required limits.  

o For four entities receiving 2014-15 fiscal year line-item appropriations totaling $11,625,000, 
examined documentation to determine whether the Department had executed a formal 
agreement with the entities prior to distributing the appropriated funds.  Also, examined 
documentation for six entities to which the Department distributed 2013-14 and 2014-15 fiscal 
year appropriated funds, totaling $21,987,500, during the period January 2014 through 
January 2015 to determine whether the Department had properly monitored the entities.  

 Communicated on an interim basis with applicable officials to ensure the timely resolution of 
issues involving controls and noncompliance.  

 Performed various other auditing procedures, including analytical procedures, as necessary, to 
accomplish the objectives of the audit.  

 Prepared and submitted for management response the findings and recommendations that are 
included in this report and which describe the matters requiring corrective actions.  Management’s 
response is included in this report under the heading MANAGEMENT’S RESPONSE. 

AUTHORITY 

Section 11.45, Florida Statutes, requires that the Auditor General conduct an operational audit of each 

State agency on a periodic basis.  Pursuant to the provisions of Section 11.45, Florida Statutes, I have 

directed that this report be prepared to present the results of our operational audit. 

 

Sherrill F. Norman, CPA 

Auditor General 
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MANAGEMENT’S RESPONSE 
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From: Bart Chepenik, Chepenik Trushin
To: Cerio, Tim
Subject: Last Chance to Learn More about Estate Planning at the T & E CLE 101 Course Next Week
Date: Tuesday, September 08, 2015 2:35:23 PM

Last Chance to Register!

Dear Timothy,

You’ve probably seen a few emails from my colleagues about Pincus Professional Education's
 upcoming Trusts & Estates 101 program in Miami next week.  I just wanted to bring it to
 your attention in case you were thinking about attending, or if you know of a colleague that
 might want to do so, since it is next Wednesday, September 16th.

This Estate Planning CLE is a thorough beginners program designed for the attorney new to
 estate planning.  It is also designed for attorneys in other areas, such as family law and
 litigation, who need to know more about this topic where financial matters related to trusts
 and estates may affect their clients.

If you are interested but can’t make it to Miami, the program is being audio recorded and is
 available for pre-purchase now (see link below).  

To register for the program or find out more about my co-speakers on the faculty and the
 extensive agenda, you can go here.  If you have any questions, you can contact the Pincus Pro
 Ed team directly at 877-858-3848 or at info@pincusproed.com.

Hope to see you there.

Sincerely,

Bart Chepenik, Esq. 
Chepenik Trushin 

P.S. If you need to know more about bankruptcy, take at look at Pincus Pro Ed’s
 upcoming Bankruptcy 101 program focused on Chapters 7 and 13.  That program is set for
 November 12th - also in Miami.

 

This email was sent to: tim.cerio@eog.myflorida.com
This email was sent by: Pincus Professional Education



90 N. Baldwin Avenue Sierra Madre CA 91025
Unsubscribe



From: Vickers, Mary Beth
To: Rasmussen, Karl; Sellers, Melissa; Cerio, Tim
Subject: FW: Call Summary 8-27
Date: Tuesday, September 08, 2015 1:49:13 PM
Attachments: image001.png

image002.png
8-27-15 Call Summary DRAFT LIP STC.pdf

 

From: Macdonald, Linda 
Sent: Tuesday, September 8, 2015 1:48 PM
To: Spagnola, Joshua <Joshua.Spagnola@ahca.myflorida.com>
Subject: Call Summary 8-27
 
 
 
Linda Macdonald
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2727 Mahan Drive, Bldg. 3, MS 20
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E-mail: Linda.Macdonald@ahca.myflorida.com
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Response: It changes the amount of uncompensated care, but as long as the definition is clear in the 
RFMD the LIP can be modeled either way.  
 
Justin moved the discussion to the language stricken from STC 71 explaining that the State removed this 
language because the spread would need to be more than a 30 point differential and it would only be 
Medicaid provider hospitals.  
 
Question from CMS: Would there be any Medicaid Hospital that would not be included or would all 
Medicaid hospitals be eligible?  
 
Response: We may want to look at some more specific language. One thought would be limiting to only 
Medicaid Hospitals with utilization and not simply a Medicaid number.  Medicaid enrolled providers make 
things logistically easier for the State in terms of payment. 
 
The State will send up some specific language for this section.  
 
CMS suggested we now move the discussion to STC 68.  
 
CMS confirmed that STC 68 requires the State to backfill the LIP with state funds if local fund do not 
materialize.  Justin pointed out a number of major issues the State identified with respect to STC 68.  
First, Florida’s LIP involves purely voluntary local contributions. No local government will voluntarily 
contribute to the LIP if the State is ultimately to pay for it, and thus this provision guarantees zero local 
funding and commits the State to spend huge sums on a backfill. Second, the Agency has no 
constitutional authority to commit the State legislature to a $1 billion current year expenditure and a $608 
million expenditure for next year.  Third, this is a major material term that has never been in Florida’s 
STCs before and was not in the letter of agreement in principle earlier this summer.  It is a new term out 
of the blue. 
 
CMS stated that this term merely reflects existing federal law at 1902(a)(2).  Justin pointed out that 
1902(a)(2) only applies to State Plans, not to waivers.  Justin pointed out that federal law is federal law, 
and does not need his signature to become law.  If CMS believes that 1902(a)(2) applies to a state, then 
it can enforce it against the State – it does not need the State’s agreement first. The very fact that CMS 
insisting on the State’s signature shows that CMS is trying to get the State to agree to a change in 
federal law that wasn’t part of the agreement in principle.  
 
Question from CMS: What are the consequences if the funds do not show up?  
 
Response: The hospitals wouldn’t be paid for Charity Care. There would be no effect on Medicaid or 
Medicaid funded services. This has become a pure Charity Care program.  
 
CMS suggested that they had a possible work around for the language. That they could make it so the 
State would not be held accountable for those funds until we received the letter of commitment from the 
hospitals to provide the funds. Justin explained that those letters are not necessarily legally binding and 
would need significant beefing up. As written, they are not really an enforceable contract.  
 
CMS explained that they met with their General Counsel and there was no flexibility on this language. 
That anything in the demonstration really is Medicaid. Justin expressed that if that is the case we may be 
stuck.  
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CMS again noted they would send some proposed language for the State to look at. CMS noted that 
they began adding the language to the STCs because States were not complying.  
 
Justin commented that if states were not complying then they needed to enforce it, that the language did 
not need to be in a waiver to enforce it. Federal law does not require a state to sign off on it before it 
becomes enforceable. The very fact CMS is insisting the State sign off shows that it is not applicable 
federal law. Justin also noted that we have no authority to commit the legislature to fund a charity care 
program.  
 
CMS commented that we may be stuck but that they would send something in writing for the State to 
look at.  
 
The conversation moved to the recoupment language that the State requested striking from the STCs. 
Kristin Fan (FMG) agreed that she believed it was fine to come out and they would continue with the 
normal disallowance letters.  
 
In closing, Justin went through a list of take-away from the call:  
 

 CMS to send proposed language for STC 68; 
 The State would provide language for STC 71b;  
 John Owens would provide the State a Model demonstrating the min/max range for clarity;  
 State would send request for temporary extension.  

 
 

 
 



From: Bill Nelson, Jr
To: Cerio, Tim
Subject: NM St/Gator game
Date: Tuesday, September 08, 2015 1:48:08 PM

Tim-
 Good to run into you. Congrats on new opportunity. Stay in touch and Go Gators!!

-- 
Bill Nelson, Jr
gatorbillnelson@gmail.com
407.951.5469
Orlando, FL/Washington, DC

NELSON + Strategic Development, LLC
Founder
Specializing in business development, strategic management, executive coaching, recruiting,
 grassroots/coalition building, public relations, state and local government relations.

NOTICE: This e-mail is a privileged communication protected by the Privacy Act.
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From: Macdonald, Linda 
Sent: Monday, August 24, 2015 2:52 PM
To: Hostetler, Heather C. (CMS/CMCS) <Heather.Hostetler@cms.hhs.gov>; Boben, Paul J.
 (CMS/CMCS) <Paul.Boben@cms.hhs.gov>; Goldman, Adam J. (CMS/CMCS)
 (Adam.Goldman@cms.hhs.gov) <Adam.Goldman@cms.hhs.gov>
Cc: Dudek, Liz <Elizabeth.Dudek@ahca.myflorida.com>; Ungru, Jenn
 <Jenn.Ungru@ahca.myflorida.com>; Senior, Justin <Justin.Senior@ahca.myflorida.com>; Sokoloski,
 Kristin <Kristin.Sokoloski@ahca.myflorida.com>; Kidder, Beth <Beth.Kidder@ahca.myflorida.com>;
 Rogers, David <David.Rogers@ahca.myflorida.com>; Harris, Shevaun
 <Shevaun.Harris@ahca.myflorida.com>; Wallace, Thomas J.
 <Thomas.Wallace@ahca.myflorida.com>; Spagnola, Joshua
 <Joshua.Spagnola@ahca.myflorida.com>; Morrison, Heather
 <Heather.Morrison@ahca.myflorida.com>
Subject: FL_Call Summary 8-19-15
 
Heather,
 
Find attached the call summary from the August 19, 2015 call on the 1115 MMA Waiver Draft STCs.
 
Thanks,  Linda
 
Linda Macdonald
AHC Administrator, Federal Authorities Section
Agency for Health Care Administration
Medicaid Bureau of Medicaid Policy 
2727 Mahan Drive, Bldg. 3, MS 20
Tallahassee, Florida 32308
Phone: (850) 412-4031; Fax (850) 412-1721
E-mail: Linda.Macdonald@ahca.myflorida.com
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 reader is hereby notified that any dissemination, distribution or copying of this e-mail is prohibited. If you have
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funding amount outlined in the STCs for DY 11 ($608 million).    State staff noted that they 
appreciated the flexibility, had noted CMSs willingness to be flexible during the 8/13 call, 
but had also noted CMSs request during that call to first provide models that followed the 
8/11/15 STCs.  

 Provider Participants in DY 11 LIP:  The state asked for clarification on whether it was the 
intention of CMS to require the state to include all hospitals, whether Medicaid participating 
hospital or not, in the DY 11 LIP distribution.  CMS staff (Elliot Fishman) stated that the state 
could exclude non- Medicaid participating hospitals from the distribution.  CMS staff (Heather 
Hostetler) stated that she would pull everything out of the STCs not related to hospitals.  

 Charity Care Percentage:  The state asked whether CMS would consider allowing reflection of 
charity care costs for patients with incomes above 200 % FPL.  Several hospitals provide charity 
care on a sliding scale or discounted charge model for patients up to 300% of 400% FPL.  These 
hospitals have a policy and process in place through which they make a determination up front 
that the patient will not be able to pay a percentage of the charges and they assigned that percent 
to charity care (and make no attempt to collect from the patient or third party).  CMS staff 
indicated that they would consider this issue and get back to the state. 

 Cost limits:  The state asked for clarification as to whether the total charity care costs identified for 
the models would be considered the cost limits, or whether CMS was asking the state to make 
other adjustments to the individual hospital charity care costs to reflect ACA or expansion, or if 
the adjustments had been taken in the aggregate in the methodology used to generate the $608 
million.  CMS confirmed that no further adjustments were needed.  All agreed that it was clear 
that bad debt and Medicaid shortfall would not be included. 

 STC 69:  The state asked, based on a request received from Florida hospitals, and supported by 
the state, that CMS consider extending the “expended by” date from June 30 to July 31 of each 
year, to allow flexibility should any technical or administrative problem delay payments that 
should be made before June 30.  The state clarified that any such payment would be for services 
provided before June 30.  CMS/FMG staff indicated that they would have no concerns with this 
change conceptually and would draft language for consideration by the CMS team. 

 DY 11 funding:  The state, on behalf of itself and the Florida hospitals, asked the CMS staff 
whether there was the possibility for any flexibility regarding the $608 million for DY 11 or any 
possibility of language allowing future flexibility regarding this amount that could be included in 
the STCs.  CMS staff (Elliot Fishman) stated that if there was any reason to change the $608 
million it should be done before the STCs are finalized.  We should quickly try to resolve it rather 
than put language in the STCs.  State and CMS staff discussed the information submitted in June 
by the state which outlined reasons why the state felt that the outcome of the CMS calculation 
(which resulted in the $608 million) was incorrect, and that, even if all parties agreed to the 
methodology, the outcome should have been higher than $608 million due to what appeared to 
be double counted downward adjustments.  CMS indicated that they would be willing to look at 
any new information supporting the assertion that the result of their methodology was incorrect, 
but not at a new methodology, and that they felt that the submission in June had been responded 
to and answered.  The state (Justin Senior) stated that the state and the Florida hospitals would 
like the opportunity to submit additional information.  The state noted that they do want the exact 
number for DY 11 in the STCs.  

 
In closing, Justin Senior stated that they would prepare models that look at possible adjustments to tiers, 
thresholds, the 30 percentage point spread, etc., and send several different models (at least three).  
State and CMS staff agreed that time was of the essence for all parties, and it was agreed to have a call 
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early during the week of August 24 to review additional models.  CMS requested at least a half day to 
review models before holding a call.   
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Sent: Friday, September 04, 2015 1:48 PM
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Joshua Spagnola
Legislative Affairs Director
Agency for Health Care Administration
C: (850) 321-9220
W: (850) 412-3612
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explained that HCA used all IGT contributors from the 14-15 year, rather than the smaller number 
of contributors that actually participated for 15-16.  The state noted that assuming the larger 
number of contributors was risky, since the amount of funding available was so much lower, and 
if a model assumes that level of participation, it will be less stable.  

• Level of detail in STCs:  Discussion occurred regarding the level of detail regarding a distribution 
model that would be appropriate for inclusion in the STCs.  The state noted that it had not 
intended that by submitting draft models those models would be memorialized in the STCs, and 
that the STC language needed to be broad enough to allow the Florida Legislature to determine 
the final distribution model.  Elliot Fishman noted that he was leery of allowing too much flexibility.  
CMS wants predictability based on the final STCs. 

• Other Considerations:  There was discussion regarding the potential inclusion of various other 
considerations in the distribution model, including: 

o Tiering based on ownership/ hospital type:  Current proposed language submitted by the 
state provides for hospital tiering “based upon criteria such as public ownership and/or 
status as a teaching hospital.”  CMS noted that they were not comfortable with the include 
of the phrase “such as” but were considering whether to allow tiering based on public 
ownership, status as a teaching hospital, and/or other criteria. 

o Minimum charity care thresholds:  The state asked whether CMS would consider allowing 
a minimum threshold for charity care, where the state could exclude certain providers from 
the distribution if their charity care percentage fell below an established threshold.  CMS 
noted that they would consider this option.  

o Charity care cost limits:  The state asked whether CMS would consider allowing reflection 
of charity care costs for patients with incomes above 200% FPL.  Several hospitals 
provide charity care on a sliding scale or discounted charge model for patients up to 300% 
of 400% FPL.  These hospitals have a policy and process in place through which they 
make a determination up front that the patient will not be able to pay a percentage of the 
charges and they assigned that percent to charity care (and make no attempt to collect 
from the patient or third party).  CMS staff indicated that they would consider this issue 
and get back to the state.  Based on a question from CMS staff, it was clarified that this 
request was in regards to cost limits, not provider participation requirements.  (Note- this 
issue was discussed during the 8/18/15 call as well, and CMS indicated at that time that 
they would consider the issue). 

• STC 68a:  CMS noted that they had sent revised language to the state for consideration.  Justin 
stated that the key language that was of concern had not been altered.  CMS stated that the 
changes were intended to begin the state’s obligation after the date on which letters of agreement 
(LOAs) were received from IGT contributors, and that CMS thought this change would be 
meaningful to the state.  Justin noted that we do not have an LOA structure that would allow the 
state to go after the local governments if they failed to live up to their IGT obligations.  Justin 
stated that we do not have the constitutional authority to make the commitment of general 
revenue funding in the event that local funding is not received.  Justin further stated that we do 
not have the budget authority in DY 10 to backfill IGT obligations with general revenue, that the 
Florida budget for 15-16 is done, and that we cannot agree to the language in STC 68a.  Justin 
clarified that we were not asking for a waiver of 1902(a)(2), but that it was not appropriate to 
include in the STCs.  1902(a)(2) only applies to state plans and to the use of IGTs to fund a 
state’s Medicaid program generally, not for purely voluntary IGTs that fund supplemental 
payments to limited subsets of providers like in Florida, and certainly not to a non-Medicaid 
charity care program like DY11 will be.  Eliot Fishman stated that he had shared the states’ 
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concerns with their General Counsel but that they remained firm in their position.  Justin Senior 
noted that he was concerned that the STCs relating to LIP might be stricken altogether.  Elliot 
noted that he would raise the state concerns once more with other decision-makers at CMS. 

In closing, it was noted by CMS that they were considering the three models submitted, that they would 
consider flexibility in the tiering based on ranges (minimum and/or maximum thresholds) or on groups 
(public/ teaching), they would consider the inclusion of charity care above 200% FPL for the purposes of 
establishing cost limits, and that the ball was in their court at this point to respond to the Agency.  A final 
decision on STC 68a is needed as well. 
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Discussion on STC70b began. Justin explained that a recoupment of prior year overpayments should 
happen outside of the STCs. Kristin Fan from CMS commented that this change should probably not be 
a problem (removing recoupment language) and that she was under the understanding that any 
recoupment would go through the more formal disallowance process.  

 
In closing, Justin Senior stated that the state would be sending up draft STC language and we would 
start looking at times for scheduling the next follow-up call.  
 
John Owens asked Eliot about getting source data on CMS’s original starting amount in their calculation 
of the $608M.  Eliot said they could provide.  John is going to provide the state with the number he wants 
the source data for and the state will send to CMS. 
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STATE OF FLORIDA 
OFFICE OF THE GOVERNOR 

EXECUTIVE ORDER NUMBER 15-____ 
 
  WHEREAS, On July 9, 2015, I issued Executive Order 15-134, which highlighted mental 

health reforms needed across Florida;  

WHEREAS, the Department of Children and Families is the designated Federal and State  

single state agency for the administration, oversight, and regulation of behavioral health services 

to the citizens of the State of Florida;  

 WHEREAS, the Department of Corrections, the Department of Juvenile Justice, the 

Department of Health, the Agency for Health Care Administration, and the Department of Children 

and Families each manage state funds and programs directed at the treatment of behavioral health 

disorders; 

WHEREAS, the Department of Corrections, the Department of Juvenile Justice, the  

Department of Health, the Agency for Health Care Administration, and the Department of Children 

and Families are executive departments of the State of Florida, the administration of which is 

placed under the direct supervision of the Governor pursuant to Article IV, Section 6 of the Florida 

Constitution; and 

WHEREAS, the heads of the Department of Corrections, the Department of Juvenile  

Justice, the Department of Health, the Agency for Health Care Administration, and the Department 

of Children and Families are appointed by and serve at the pleasure of the Governor.  

NOW, THEREFORE, I, RICK SCOTT, as Governor of Florida, by virtue of the  

authority vested in me by Article IV, of the Florida Constitution, and all other applicable laws, 

promulgate the following Executive Order, to take immediate effect: 
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Section 1.  In the interest of improving the coordination and effectiveness of behavioral  

health treatment services to the citizens of Florida, I hereby direct the Secretary of the Department 

of Children and Families to lead a comprehensive review of local, state, and federally funded 

behavioral health services and to conduct an analysis of how those services are delivered and how 

well they are integrated with other similar and/or interdependent services within a community. The 

goal of this review shall be the development of a statewide model for a coordinated system of 

behavioral health care services and a streamlined budgeting process that integrates and tracks 

behavioral health care spending across multiple funding streams.  Specifically: 

A. In Broward County and at least two other counties or judicial circuits in the 

state, collaborate with  

behavioral health service providers to determine the feasibility of establishing a single client 

identifier system for recipients of behavioral health treatment services to allow for the effective 

coordination of behavioral health care across multiple agencies. 

B. These reviews shall also examine the availability and effectiveness of services  

designed to divert individuals with a behavioral health diagnosis from state mental health treatment 

facilities or the criminal justice system as well as services for individuals who are discharged to 

their communities from state mental hospitals or the criminal justice system. 

C. With the goal of developing a long term strategic plan for the state’s mental  

health treatment facilities, the Department shall conduct an audit of those facilities, examining 

such factors as patient care and well-being, safety and security, technology, productivity, staffing 

levels and functions, institutional organization, and training. 
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Section 2.  Based on the Department’s findings, I hereby direct the Secretaries of the 

Department of Children and Families, the Department of Corrections, and the Department of 

Juvenile Justice to provide me with their recommendations on developing a statewide model on 

how best to meet the behavioral health care needs of Florida’s citizens through an integrated system 

of coordinated care that optimizes resources to achieve optimal outcomes for those individuals 

who are seriously mentally ill, youth who are emotionally disturbed or mentally ill, and those 

persons who are involved in the criminal and juvenile justice systems, the child welfare system, 

and those in state treatment facilities and their families. 

 
IN TESTIMONY WHEREOF, I have hereunto set 
my hand and caused the Great Seal of the State of 
Florida to be affixed, at Tallahassee, the Capital, 
this _____ day of September, 2015. 
 
 

 
            ______________________________________ 
            GOVERNOR 
       
 
 
ATTEST: 
 
 
_____________________________ 
SECRETARY OF STATE 
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From: Cerio, Tim
To: Stearns, Heather
Cc: Dane, Laura
Subject: Re: Reminder
Date: Tuesday, September 08, 2015 8:43:01 AM

No worries. Laura – let's bump our staff meeting till later today.

Sent from my iPhone

> On Sep 8, 2015, at 8:19 AM, Stearns, Heather <Heather.Stearns@eog myflorida.com> wrote:
>
> Ivy has a Dr appt at 9.
>
> Sent using OWA for iPhone
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STATE OF FLORIDA 
OFFICE OF THE GOVERNOR 

EXECUTIVE ORDER NUMBER 15-____ 
 
  WHEREAS, On July 9, 2015, I issued Executive Order 15-134, which highlighted mental 

health reforms needed across Florida;  

WHEREAS, the Department of Children and Families is the designated Federal and State  

single state agency for the administration, oversight, and regulation of behavioral health services 

to the citizens of the State of Florida;  

 WHEREAS, the Department of Corrections, the Department of Juvenile Justice, the 

Department of Health, the Agency for Health Care Administration, and the Department of Children 

and Families each manage state funds and programs directed at the treatment of behavioral health 

disorders; 

WHEREAS, the Department of Corrections, the Department of Juvenile Justice, the  

Department of Health, the Agency for Health Care Administration, and the Department of Children 

and Families are executive departments of the State of Florida, the administration of which is 

placed under the direct supervision of the Governor pursuant to Article IV, Section 6 of the Florida 

Constitution; and 

WHEREAS, the heads of the Department of Corrections, the Department of Juvenile  

Justice, the Department of Health, the Agency for Health Care Administration, and the Department 

of Children and Families are appointed by and serve at the pleasure of the Governor.  

NOW, THEREFORE, I, RICK SCOTT, as Governor of Florida, by virtue of the  

authority vested in me by Article IV, of the Florida Constitution, and all other applicable laws, 

promulgate the following Executive Order, to take immediate effect: 
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Section 1.  In the interest of improving the coordination and effectiveness of behavioral  

health treatment services to the citizens of Florida, I hereby direct the Secretary of the Department 

of Children and Families to lead a comprehensive review of local, state, and federally funded 

behavioral health services and to conduct an analysis of how those services are delivered and how 

well they are integrated with other similar and/or interdependent services within a community. The 

goal of this review shall be the development of a statewide model for a coordinated system of 

behavioral health care services and a streamlined budgeting process that integrates and tracks 

behavioral health care spending across multiple funding streams.  Specifically: 

A. In Broward County and at least two other counties or judicial circuits in the 

state, collaborate with  

behavioral health service providers to determine the feasibility of establishing a single client 

identifier system for recipients of behavioral health treatment services to allow for the effective 

coordination of behavioral health care across multiple agencies. 

B. These reviews shall also examine the availability and effectiveness of services  

designed to divert individuals with a behavioral health diagnosis from state mental health treatment 

facilities or the criminal justice system as well as services for individuals who are discharged to 

their communities from state mental hospitals or the criminal justice system. 

C. With the goal of developing a long term strategic plan for the state’s mental  

health treatment facilities, the Department shall conduct an audit of those facilities, examining 

such factors as patient care and well-being, safety and security, technology, productivity, staffing 

levels and functions, institutional organization, and training. 
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Section 2.  Based on the Department’s findings, I hereby direct the Secretaries of the 

Department of Children and Families, the Department of Corrections, and the Department of 

Juvenile Justice to provide me with their recommendations on developing a statewide model on 

how best to meet the behavioral health care needs of Florida’s citizens through an integrated system 

of coordinated care that optimizes resources to achieve optimal outcomes for those individuals 

who are seriously mentally ill, youth who are emotionally disturbed or mentally ill, and those 

persons who are involved in the criminal and juvenile justice systems, the child welfare system, 

and those in state treatment facilities and their families. 

 
IN TESTIMONY WHEREOF, I have hereunto set 
my hand and caused the Great Seal of the State of 
Florida to be affixed, at Tallahassee, the Capital, 
this _____ day of September, 2015. 
 
 

 
            ______________________________________ 
            GOVERNOR 
       
 
 
ATTEST: 
 
 
_____________________________ 
SECRETARY OF STATE 





From: John Stemberger
To: Melissa Sellers; Cerio, Tim
Cc: Gibson, Ben; "Steven O"Ban"
Subject: Confirming Meeting on Tuesday 9-8-15 at 2:30pm
Date: Monday, September 07, 2015 12:59:39 PM
Attachments: image001.png

Steven O"Ban Bio.pdf
2015 Bio -Resume John Stemberger.pdf

September 7, 2015
 
Melissa Sellers, Chief of Staff, Office of the Governor
Tim Cerio, General Counsel, Office of the Governor
The Capitol
Tallahassee, Florida
 
Dear Melissa and Tim,
 
Please allow this email to confirm our meeting with both of you and any of your staff on Tuesday
 afternoon September 8, 2015, at 2:30pm in your Tallahassee offices.  I will be appearing with our
 counsel, Steven O’Ban, Senior Counsel with Alliance Defending Freedom who also serves as a state
 senator in Washington legislature.  Both of our bios are attached.   Steven is flying in for the
 meeting.  I will be driving in that day from Orlando.  Please call me if there are questions.  My cell is
 407-340-0912.  Thank you.   John Stemberger
 
John Stemberger, President & General Counsel
Florida Family Policy Council
4853 South Orange Avenue
Orlando, FL 32806
407-251-5130
http://www.FloridaFamilyAction.org

 
 

ExchangeDefender Message Security: Check Authenticity





 Steve O’Ban, Esq.,  serves as senior counsel with Alliance Defending 
Freedom, where he is a key member of the Alliance Coordination Team. 
 
O’Ban joined ADF in 2015 to support the more than 2,500 private 
attorneys allied with ADF. His efforts are focused on assisting churches 
and religious organizations defend their religious freedoms. 
 
Prior to joining ADF, O’Ban was a member and managing partner of Ellis, 
Li, and McKinsty PLLC.  In Spencer v. World Vision, he successfully 

argued before the the U.S. Courts of Appeals for the 9th Circuit the non-profit’s right to shape its 
own religious identity by choosing the employees it hires without government intervention. In 
State v. Martin, he successfully defended the rights of clergy of all faiths to maintin the 
confidentiality of spiritual counsel offered in pentitential settings. In Davenport v. WEA, he was 
pivotal in the U.S. Supreme Court ruling to protect the free speech and free association rights of 
workers forced to contribute to ideological causes in violation of their conscience.  
 
O’Ban is a Martindale-Hubbell AV Preeminent® rated attorney. He was also selected by his 
peers as a Super Lawyer.. O’Ban earned a J.D. at the Seattle University School of Law in 1987. 
He obtained a B.A. in history with distinction at the University of Washington in 1984. O’Ban is 
a member of the bar in Washington and is also a state senator in the Washington Legislature, 
serving since 2013.  
 
O’Ban helped found and is the board chair of Sacred Road, a religious organization providing 
refurbished housing, after school tudoring, and youth services to the Yakima Indian Reservation. 
He also serves on the board of a local rescue mission and on a statewide committee dedicated to 
ending human sex trafficking.  
 
O’Ban and his wife, Laurie, currently reside in Washington, where their two sons serve in the 
U.S. Army.  
 



Bio of John Stemberger 
 

John Stemberger is an AV Rated Orlando attorney who has also been a 
marriage and family advocate for over 30 years.  As a native Floridian, he 
attended Florida State University where he studied political science and 
philosophy before obtaining a Juris Doctorate of Law at the Cumberland 
School of Law at Samford University.  In 1987, he founded the Institute for 
Conservative Studies (ICS), a permanent student led think-tank at Florida 
State University. 
 
After legislative internships in both the Florida House and Senate, 
Stemberger worked with attorney Ken Connor in Tallahassee for several 
years and then served as the lobbyist for Florida Right to Life with Connor 
in 1989.  Stemberger has a unique understanding of law, government, and 
the media from his extensive political background having served as a 
consultant to state, federal, and presidential campaigns.  In 1992, he was 
appointed as the Political Director of the Republican Party of Florida 
during the final campaign of former President George H. W. Bush.  

Stemberger has been quoted in news and media sources hundreds of times as an expert on marriage, family, 
culture and politics including in the New York Times, Wall Street Journal, Time, The Economist and National 
Public Radio. His legal, political and non-profit advocacy work has appeared on ABC News Nightline, Fox 
News, C-SPAN, MSNBC, and Court TV.  Starting in 2001, Florida Governor Jeb Bush twice appointed 
Stemberger to the Judicial Nominating Commission (JNC) for the Ninth Judicial Circuit of Florida, where he 
served for eight years screening and recommending new judge candidates in Central Florida.  
 
A sought after speaker around the country, John Stemberger is also a member of the Council for National 
Policy and in a feature article on his work, the Miami Herald called him, “One of the most interesting and 
influential people you’ve never heard of.” In 2009, Orlando Magazine named him one of the top 50 most 
powerful people in Central Florida. 
 
In addition to the private practice of law, in 2004 Stemberger became the President of the Florida Family 
Policy Council (FFPC).  Since starting the FFPC he was Chairman of the 2008 campaign to amend Florida’s 
Constitution to define marriage as the union of one man and one woman which was adopted by 61.9% of 
Florida voters.  He also launched the “Florida Judicial Accountability Project” by filing a federal lawsuit 
against the Florida Bar and Judicial Qualifications Commission to strike down Florida’s gag order which 
prohibits judges candidates from addressing issues during their campaigns and created a statewide judicial 
voter guide.  He has also launched Strong Marriages Florida, a statewide coalition campaign, to reduce the 
divorce rate and strengthen marriages across Florida.  
 
In 2009, Stemberger’s law firm received international 
media attention for representing Rifqa Bary, the 
Muslim teenager from Columbus, Ohio, who fled to 
Orlando, Florida after she was threatened to be killed 
by her father for not renouncing her faith after her 
conversion from Islam to Christianity was discovered.    
 
Most recently, as an Eagle Scout and former 
Scoutmaster, John was one of the primary founders of 
Trail Life USA, a Christian scouting movement for 
boys which started in 2014 and now has 25,000 
members in over 586 troops chartered in 49 states.  
 
Most importantly, he has been married to his wife Olivia for twenty years and they have four younger children 
Joseph, Benjamin, Hannah and Rachel. 



 
 

John T. Stemberger 
4853 South Orange Avenue, Suite C 

Orlando, Florida 32806 
Phone (407) 251-1957 

Stemberger@FloridaLawyer.tv 
______________________________________________________________________________ 

 
EDUCATION 

 
Juris Doctorate of Law, Cumberland School of Law, 
    Samford University; Birmingham, Alabama  
    Honors and Activities 
    First Place, National Moot Court Competition of 
        Duke University; The Rabbi Seymour Seigel Memorial 
        Competition on Legal Ethics 
    Finalist, Robert Donworth Appellate Argument Competition 
    Finalist, Gordon Saad Moot Court Competition 
    Order of the Barrister 
    Who’s Who Among American Law Students 
    Member, Mock Trial Advocacy Board 
    Member, Henry Upson Sims Moot Court Board 
    President, Christian Legal Society 
    Chairman, Cordell Hull Speakers Forum, Student Bar Association 

 
Bachelor of Science, Political Science/Philosophy, 
    Florida State University; Tallahassee, Florida 
    Honors and Activities 
    First Speaker Award, Southeastern CEDA Debate Circuit, FSU 
       Forensics Team 
    Who’s Who in American Universities and Colleges 
    Gold Key Leadership Scholarship award 
    President, FSU College Republicans 
    Founder and President, FSU Institute for Conservative Studies 
    State Supervisor of Elections Scholarship 

 
Associate of Arts, Public Administration, 
     Daytona Beach Community College 
     Honors and Activities 
     State President, Florida Junior Colleges Student Government 
         Association (FJCSGA) 
     Student Body President, Daytona Beach Community College 
     Congressman Claude Pepper State Leadership Award 

                             University of Florida Blue Key Leadership Award 
     Who’s Who in American Junior Colleges 
     Outstanding Young Men of America; U.S. Jaycees 
     Phi Theta Kappa National Honor Fraternity 
     Rotary Club International, Area Scholarship 

  
 
  
 
 



  
 
 
 EDUCATION Cont’d. 

 
Architectural Drafting Certification 
     Daytona Beach Community College, 1982 

 
United States Air Force, JROTC 
     Completed three year program, Florida 42nd Squadron 
     Daytona Beach, 1980 

 
 

PROFESSIONAL EXPERIENCE 
 

Civil Trial Lawyer/ Owner, Law Offices of John Stemberger, P.A., Orlando, Florida, 1997-Present 
 

 
Civil Trial Lawyer, Heindl & Stemberger, Attorneys and Counselors at Law, 1997 
 
 
Civil Trial Lawyer, Billings, Cunningham, Morgan & Boatwright, Orlando, Florida, 1994-1997 
 
 
Commercial Litigation Attorney, Pennington & Haben, P.A., Tallahassee, Florida, 1993-1994 
 
 
Political Director, Republican Party of Florida, 1992-1993 
 
 
Executive Political Assistant, Kenneth L. Connor, Principal, Connor & Associates, P.A. 1990-1992 
 
 
Judicial Externship, Judge James Hard, Jefferson County Criminal Court, Alabama, 1990 
 
 
Law Clerk, Kenneth L. Connor and Associates, P.A., Tallahassee, Florida, 1989-1991 
 
 
Lobbyist, Florida Right to Life, 1988 
 
 
Legislative Internship, Representative David Troxler, Florida House of Representatives, 1987 
 
 
Legislative Internship, Senate Republican Office, Senator Richard Langley, Minority Leader, 1986  
 
 
State President, Florida Junior Colleges Student Government Association. 1994-1995 
 

 
 
 

 



 
 
PROFESSIONAL ASSOCIATIONS 
AV Rated by Martindale Hubble 
Member, Million Dollar Advocates Forum 
Chairman, Judicial Nominating Commission, Ninth Judicial Circuit, 2003-04 
Barrister Member, First Central Florida Inns of Court, Orlando Chapter 
Admitted, United States Supreme Court 
Admitted, United States Eleventh Circuit Court of Appeal 
Admitted, United States Federal Court- Middle District of Florida 
Admitted, Florida Bar 
Member, Trial Lawyers Section, Florida Bar  
Member, Academy of Florida Trial Lawyers 
Member, Association of Trial Lawyers of America 
Member, Christian Legal Society 
Member, Federalists Society 
Member, Orange County Bar Association 
Member, Volusia County Bar Association 

 
REPORTED CASES 
Marsh v. Valyou, 940 So. 2d 1125 (Fla. 2006) 
Konikov v. Orange County, No. 04-10481, 2005 U.S. App. LEXIS 10176, June 3, 2005.   
Jacobs et al., v. The Seminole County Canvassing Board, et al., 773 So. 2d 517 (Fla. 2000) 
Taylor v. Martin County Canvassing Board, 773 So. 2d 517 (Fla. 2000)  
Yeung v. Saylor, ___ So.2d ___ (Fla. App. 2 Dist. 1998) 
State Farm Mut. Auto. Ins. v. Isom, 681 So.2d 1170 (Fla. App. 5 Dist. 1996) 
Ferrari N.. AM. v. Coral Gables, 661 So.2d 1278 (Fla. App. 1 Dist. 1995) 

 
CIVIC / COMMUNITY 
President and General Counsel, Florida Family Policy Council, Inc 
Orange County Bar, Legal Aid Guardian Ad Litem, 1985 to Present 
Chairman, WIN Family Services, Baltimore, MD, 2000 to Present 
Member, Metro Life Church, 1985 to Present 
Precinct Committeeman, Leon County Republican Executive Committee, 1991-1993 
Boy Scouts of America, Halifax District, Central Florida Council 
     Eagle Scout Advancement Review Board, 1995 
     Eagle Scout Award, 1980 
     Vigil Honor Member, Order of the Arrow, 1981 
     Assistant Scoutmaster, 1981-1984 
     United Way Representative, BSA, 1984 
Member, Seven Step Society-Sibling Support Group- Straight, Inc. Drug Rehabilitation 
     Program, St. Petersburg 1984-85 
Member, Chemical People, Daytona Beach Community Drug Abuse Task Force, 1983 
American Red Cross, Campus Blood Drive Coordinator, 1982-84 
Easter Seals Society, Gala Auction Staff, 1983-85 
Halifax Urban Ministries, Food Collection, 1983-85 

 
PERSONAL 
Born: September 12, 1962, Daytona Beach, FL 
Married: October 15, 1994 to Evelyne Olivia Weadon of Dothan, Alabama 
Children: Joseph 14; Benjamin 10, Hannah 8, and Rachel 5 
Interests: Exercise, Theology, Cooking and Art 
 
 



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Asset Protection & Fraudulent Conveyances CLE - Final Call for $30 Discount
Date: Monday, September 07, 2015 9:55:05 AM

If you are having trouble viewing this email, click here.

Mastering Asset Protection & Fraudulent
 Conveyances CLE 

Thursday, September 17, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance for $30 Discount
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

From the underlying substantive law to practical aspects of asset protection planning (i.e.,
 what works and what does not), this program will teach you everything you need to know
 about protecting your assets from plaintiffs and creditors. We'll cover specific planning
 strategies and solutions, including planning with business entities, and domestic and foreign
 trusts, gifting and sale techniques. Specific emphasis will be placed on protecting assets in a
 troubled economy, including protection from lenders and landlords holding personal
 guarantees.  Our distinguished seminar faculty will cover specific approaches and solutions,
 including the most effective tactics, best practices, and the cutting-edge strategies to best
 advantage your client.

You'll learn various ways, from the very simply to the very sophisticated, to protect specific
 assets common to all clients: houses, bank and brokerage accounts, rental real estate,
 businesses and professional practices and retirement plans. Course materials will serve as a
 treatise on asset protection as well as an exhaustive reference source for many of your
 planning needs and will outline and diagram the discussed planning techniques and
 structures.  The nationally recognized instructors will share many real life case histories and
 anecdotes that will readily illustrate the effectiveness of various structures.  Register today to
 learn the most effective strategies and latest law in asset protection with the titans.

Key Agenda Points     View Complete Agenda

Practical Goals and Limitations of Asset Protection
Picking the Right Structure
Understanding Fraudulent Transfers



Overcoming Fraudulent Transfer Attacks
Avoiding Attorney Liability for Fraudulent Transfers 
Planning Possible Challenges
Practical Implications for Planning
Corporations v. LLC’s and LP’s
Charging Order Protection
Picking the Right Jurisdiction
Single Member LLC’s, Poison Pills and Other Sexy Clauses
Use of Trusts in Asset Protection
Spendthrift, Discretionary, Self-settled, and Foreign Trusts
Protecting Specific Assets: Residence, Real Estate, Business, & Retirement Plans
Interactive Question & Answer Session with the Expert

Faculty     Detailed Faculty Information

Jacob Stein, Leading Asset Protection Attorney, Expert, & Adjunct Law Prof. of Asset
 Protection

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Call for $30 Discount 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 



If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Stearns, Heather
To: Cerio, Tim
Subject: Draft EO
Date: Sunday, September 06, 2015 10:46:27 PM
Attachments: State of Florida Office of the Governor.pdf

 Includes Rebecca's edits...

Sent using OWA for iPhone

From: Kapusta, Rebecca <Rebecca.Kapusta@myflfamilies.com>
Sent: Friday, September 4, 2015 12:02:16 PM
To: Stearns, Heather
Subject: FW: Here tis
 
Sorry for the delay-had some technical difficulties.
 
Rebecca Kapusta
General Counsel
(813) 558-5510 (Tampa)
(850) 488-2381 (Tallahassee)
(813) 927-2148
 
This  message is intended only for the use of the individual or entity to which it is addressed and may
 contain information that is privileged, confidential and exempt from disclosure under applicable
 law. If you are not the intended recipient, please notify the sender, delete this message, and do not
 use, disseminate or copy its contents. Thank you.
 

From: Rogers, Sherry L 
Sent: Friday, September 04, 2015 11:37 AM
To: Kapusta, Rebecca <Rebecca.Kapusta@myflfamilies.com>
Subject: Here tis
 
 
 
-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-

sherry rogers
Administrative Assistant I
Department of Children and Families
SunCoast Region Legal Counsel
9393 N. Florida Avenue, Suite 900
Tampa, Florida 33612
813/558-5510 (Main Line)
813/337-5809 (Personal Line)
813/558-5514 (Fax)
New e-mail:  Sherry.Rogers@myflfamilies.com
 



This message is intended only for the use of the individual or entity to which it is addressed and
 may contain information that is privileged, confidential and exempt from disclosure under
 applicable law.  If you are not the intended recipient, please notify the sender, delete this
 message, and do not use, disseminate or copy its contents.  Thank you.
 









From: Raymond Branch
To: cgreene@pfhglaw.com; troberts@clarkandroberts.com; Gosney.Steve@pd7.org; diidri.robinson@usdoj.gov;

 mcline@sjso.org; katherine.miller@cobbcole.com; chief@pd7.org; rgvenesword@gmail.com
Cc: Cerio, Tim
Subject: Letter of recommendation
Date: Sunday, September 06, 2015 2:56:12 PM
Attachments: Groot rec.ltr.pdf

Chair, Vice-Chair and Members of the 7th Judicial Circuit JNC:

Attached please find my letter of recommendation for appointment of Lonnie N. Groot as
 Judge, 7th Judicial Circuit Court.

Very truly,

Raymond J. Branch
Florida Bar No.:  0028844





From: Astrid de Parry
To: Gosney.Steve@pd7.org; cgreene@pfhglaw.com; diidri.robinson@usdoj.gov; mcline@sjso.org;

 katherine.miller@cobbcole.com; chief@pd7.org; troberts@clarkandroberts.com; rgvenesword@gmail.com
Cc: Cerio, Tim; email@delandattorney.com; "Lonnie Groot"
Subject: Lonnie Groot"s Application for Judicial Appointment
Date: Sunday, September 06, 2015 10:54:58 AM

Ladies and Gentlemen:
 
It is with great pleasure that I write to support the application of Lonnie Groot for Judicial
 Appointment.  Lonnie Groot’s passion for the law is evident in the breadth and scope of his civic
 engagement and professional accomplishments.  
 
I believe that Lonnie Groot would bring much needed subject matter expertise in local government
 and land use law to the Court.  Further, I believe that Mr. Groot possesses all of the knowledge,
 skills and abilities required to provide exemplary service to our community in any judicial capacity.
 
I commend his application to your most serious attention.
 
Regards,
 
ASTRID DE PARRY, P.A.
107 East Church Street
DeLand, FL  32724-4323
386-736-1223 (ph)
386-736-1022 (fax)
www.delandattorney.com
email@delandattorney.com
 
 



From: Cerio, Tim
To: Stearns, Heather
Subject: Re: Thanksgiving
Date: Saturday, September 05, 2015 5:20:21 PM

Sure

Sent from my iPhone

> On Sep 5, 2015, at 1:04 PM, Stearns, Heather <Heather.Stearns@eog.myflorida.com> wrote:
>
> Is it ok if I take the Wednesday before thanksgiving off?  We are booking travel to Detroit and wanted to make
 sure...
>
> Sent using OWA for iPhone



From: Tim.Cerio@eog.myflorida.com
To: Stearns, Heather
Subject: Re: Thanksgiving
Date: Saturday, September 05, 2015 5:20:20 PM

Sure

Sent from my iPhone

> On Sep 5, 2015, at 1:04 PM, Stearns, Heather <Heather.Stearns@eog.myflorida.com> wrote:
>
> Is it ok if I take the Wednesday before thanksgiving off?  We are booking travel to Detroit and wanted to make
 sure...
>
> Sent using OWA for iPhone



From: Stearns, Heather
To: Cerio, Tim
Subject: Thanksgiving
Date: Saturday, September 05, 2015 1:04:15 PM

Is it ok if I take the Wednesday before thanksgiving off?  We are booking travel to Detroit and
 wanted to make sure...

Sent using OWA for iPhone



From: Gibson, Ben
To: Cerio, Tim
Subject: Fwd: LOWV v. Detzner, et al. Supreme Court Order on Further Relinquishment of Jurisdiction
Date: Friday, September 04, 2015 7:41:30 PM
Attachments: 69 Order on Motion to Relinquish Jurisdiction.pdf

ATT00001.htm

FYI

Ben Gibson

Begin forwarded message:

From: "Fugett, David A." <David.Fugett@dos.myflorida.com>
Date: September 4, 2015 at 3:59:59 PM EDT
To: "Ben Gibson (ben.gibson@eog.myflorida.com)"
 <ben.gibson@eog.myflorida.com>
Cc: "Tanenbaum, Adam S." <Adam.Tanenbaum@dos.myflorida.com>, "Hedges,
 Brandy M." <Brandy.Hedges@dos.myflorida.com>
Subject: LOWV v. Detzner, et al.  Supreme Court Order on Further
 Relinquishment of Jurisdiction

Ben:
 
Attached please find the Florida Supreme Court’s recent decision granting in part, and
 denying in part, the Florida House’s motion for further relinquishment of jurisdiction in the
 above-captioned matter.
 
Should you have any questions regarding the order or would like additional information,
 please do not hesitate to let me know.
 
Thank you very much.
 
 
 
David A. Fugett
Assistant General Counsel
FLORIDA DEPARTMENT OF STATE
R.A. Gray Building, Suite 100
500 South Bronough Street
Tallahassee, Florida 32399-0250
Office:  (850) 245-6511
Facsimile:  (850) 245-6127
David.Fugett@dos.myflorida.com
www.dos.myflorida.com
 
Note:  This response is provided for reference only and does not constitute a formal
 legal opinion or representation from the sender or the Department of State.  Parties



 should refer to the Florida Statutes and applicable case law, and/or consult an
 attorney to represent their interests before relying upon the information provided. 
 
In addition, Florida has a very broad public records law.  Written communications to
 or from state officials regarding state business constitute public records. Public
 records are available to the public and media upon request, unless the information is
 subject to a specific statutory exemption.  Therefore, any information that you send
 to this address, including your contact information, may be subject to public
 disclosure.   
 

The Department of State is committed to excellence.
Please take our Customer Satisfaction Survey.



Supreme Court of Florida
FRIDAY, SEPTEMBER 4, 2015

CASE NO.: SC14-1905
Lower Tribunal No(s).: 1D14-3953;

372012CA000412XXXXXX; 
372012CA000490XXXXXX 

THE LEAGUE OF WOMEN 
VOTERS OF FLORIDA, ETC., ET 
AL.

vs. KEN DETZNER, ET AL.

Appellants/Cross-Appellees Appellees/Cross-Appellants

This case is back before the Court on the Florida House of Representatives’ 

“Motion for Further Relinquishment of Jurisdiction,” filed on August 24, 2015, 

after the Florida Legislature adjourned its special redistricting session sine die on 

August 21, 2015, without having enacted a remedial congressional redistricting 

plan as required by the Court’s July 9, 2015, opinion in this case.  Stating that it 

“does not anticipate that the Legislature will enact a remedial plan in advance of 

the 2016 elections,” the House specifically requests the Court to “initiate 

proceedings toward the judicial adoption” of a remedial redistricting plan.  For its 

part, the trial court entered an order on August 26, 2015, stating that “it appears 

unlikely that a Legislative plan will be provided . . . for review, in a timely 

fashion” and “request[ing] further direction from the Court.”



CASE NO.: SC14-1905
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The Court, having reviewed the House’s motion and the responses of the 

parties, enters the following order on relinquishment.  The House’s motion is 

hereby granted in part and denied in part.   

The House’s motion is granted to the extent it seeks relinquishment 

proceedings in the trial court as a result of the Legislature’s failure to enact a 

remedial congressional redistricting plan.  As part of the relinquishment 

proceedings, the trial court shall hold a hearing in which it shall consider 

“proposed remedial plans from the parties”—as requested in the House’s motion—

especially focusing on the map passed during the special session by the House, and 

any amendments offered thereto; the map passed during the special session by the 

Senate, and any amendments offered thereto; and the areas of agreement between 

the legislative chambers.  

The parties may present their arguments and evidence in support of, or in 

opposition to, the “proposed remedial plans.”  The Court reemphasizes that the 

burden remains on the House and Senate to justify their chosen configurations.  

The trial court shall then make a recommendation to the Court, before the end of 

the relinquishment period, as to which map proposed by the parties—or which 
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portions of each map—best fulfills the specific directions in the Court’s July 9, 

2015, opinion and all constitutional requirements. 

The House’s motion is denied to the extent it seeks an expansion of the 

current 100-day relinquishment period, which will terminate no later than October 

17, 2015.  However, the Legislature is not precluded from enacting a remedial plan 

prior to the time the trial court sets for the hearing.  The Court’s July 9, 2015, 

opinion did not include a directive regarding the specific timing of the special 

session or provide a certain date by which the Legislature was required to enact a 

remedial plan, and, in fact, the trial court’s initial agreed scheduling order entered 

on July 30, 2015, contemplated that “unanticipated contingencies may arise in any 

legislative process.”  Should the Legislature enact a remedial plan prior to the time 

the trial court sets for the hearing, the relinquishment proceedings shall proceed as 

previously set forth in the Court’s July 9, 2015, opinion, so long as sufficient time 

remains for the trial court to hold the hearing and make a recommendation to the 

Court before the end of the relinquishment period.  The relinquishment shall, in 

any event, terminate immediately upon the trial court’s rendition of the order 

containing its recommendation to the Court.



CASE NO.: SC14-1905
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The House’s motion is also denied to the extent the House seeks to 

characterize any plan recommended by the trial court and ultimately approved by 

the Court as an “interim” or “provisional” plan.  The Court has an “obligation to 

provide certainty to candidates and voters regarding the legality of the state’s 

congressional districts.”  League of Women Voters of Fla. v. Detzner, 40 Fla. L. 

Weekly S432, 2015 WL 4130852, at *3 (Fla. July 9, 2015).  The Court notes that 

the judiciary sometimes must adopt a redistricting plan when the Legislature fails 

or is unable to do so, as previously occurred in Florida in 1992.  See DeGrandy v. 

Wetherell, 794 F. Supp. 1076, 1083 (N.D. Fla. 1992).              

The Court further denies the House’s motion to the extent it seeks any 

discovery.  The Court’s opinion did not contemplate discovery during the remedial 

proceedings, as it contemplated instead that the remedial map-drawing would 

occur transparently and on the record.  The Court declines to revisit this issue or to 

authorize any discovery beyond what is part of the judicial or legislative record.   

Finally, the Court at this time denies the Appellants’ request to immediately 

terminate the relinquishment, in light of the Legislature’s failure to enact a 

remedial plan during the August special session, and to “promptly adopt a remedial 

plan” itself.  The Court further denies the Romo Appellants’ suggestion that any 
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remedial maps submitted by the Legislature are entitled to little judicial 

consideration.

All other aspects of the Court’s July 9, 2015, opinion, and corresponding 

relinquishment order, remain in effect.  

LABARGA, C.J., and PARIENTE, QUINCE, and PERRY, JJ., concur.
LABARGA, C.J., concurs with an opinion, in which PERRY, J., concurs.
LEWIS, J., concurs in part and dissents in part with an opinion.
CANADY, J., concurs in part and dissents in part with an opinion, in which 
POLSTON, J., concurs.

LABARGA, C.J., concurring.

I fully concur with the order entered today.  This Court was called upon to 

carry out its constitutional duty to review the judgment of the circuit court and the 

congressional redistricting map enacted by the Legislature.  That map was found 

constitutionally defective in several respects, as fully explained in our decision in 

this litigation.  See League of Women Voters of Fla. v. Detzner, 40 Fla. L. Weekly 

S432, 2015 WL 4130852 (Fla. July 9, 2015).  Unfortunately, the Legislature could 

not agree on a remedial plan during the special session that was called for that 

purpose.  We remain mindful that the task of congressional redistricting under our 

current constitutional structure falls first and foremost upon the Legislature.  That 



CASE NO.: SC14-1905
Page Six

is precisely why this Court remanded the case to the circuit court for further 

proceedings in which the Legislature was given the opportunity to correct the 

map’s constitutional deficiencies.  

It has been the goal of this Court that the Legislature will complete its task 

and adopt a remedial map in accordance with the directions in our July 9, 2015, 

opinion.  Sufficient time exists for the Legislature to accomplish this task before 

the matter is scheduled for a hearing before the trial court, should the House and 

Senate agree to convene for another special session.  However, if the two houses of 

the Legislature cannot join together to pass a plan within this time, the judiciary 

must take steps to ensure that a constitutionally compliant congressional 

redistricting plan is in place, as noted in the order and requested in the House’s 

motion, to provide certainty to candidates and voters.

I also agree with the majority that such a plan cannot be an interim or 

provisional one.  An orderly and foreseeable constitutional end point must be 

reached in this process.  Anything less makes a mockery of the will of the voters 

who passed the Fair Districts amendment.  The order issued today accomplishes 

these goals in a fair manner with full opportunity provided to the Legislature to 
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fulfill its duty to jointly adopt a remedial map that complies with this Court’s July 

9, 2015, opinion.  

PERRY, J., concurs.

LEWIS, J., concurring in part and dissenting in part.

I do not agree that this Court should be attempting to micromanage the trial 

court proceedings by directives that specify any special focus upon any particular 

item of evidence.  This is an action pending in the court below and that court 

should consider evidence from the parties, as in any other legal action, and base a 

decision on that evidence without an improper instruction that directs the focus on 

only one particular item of evidence.

Additionally, in my view it is also improper for this Court to prejudge that 

which may or may not occur and rule in advance upon what may or may not be 

precluded.  Further, this Court should not prejudge or enter an advisory opinion as 

to what will happen if a party takes a particular action that has not occurred.

I agree with all other provisions of the order that essentially permit the trial 

court to enter its judgment on the evidence presented as in any other legal action.
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CANADY, J., concurring in part and dissenting in part.

I concur with the majority’s order to the extent that it grants the House’s 

motion and denies the requests of the Appellants.  I dissent, however, from the 

denial of the House’s request for an extension of the relinquishment period and for 

authorization of discovery relative to any proposed remedial plans.  I would 

decline to address the House’s suggestion that any redistricting plan adopted by the 

Court should expressly be an interim or provisional plan that will remain in place 

only until superseded by subsequent legislation.  

POLSTON, J., concurs.

A True Copy
Test:

ks
Served:

DAVID B. KING
JOHN STEWART MILLS
MARK HERRON
ROBERT J. TELFER, III

FREDERICK STANTON 
WERMUTH
THOMAS ALAN ZEHNDER
COURTNEY REBECCA BREWER
ANDREW DAVID MANKO



CASE NO.: SC14-1905
Page Nine

VINCENT FALCONE, III
GERALD EDWARD GREENBERG
ADAM MICHAEL SCHACHTER
JOHN M. DEVANEY
MARC ERIK ELIAS
GEORGE N. MEROS, JR.
BLAINE H. WINSHIP
RAOUL G. CANTERO, III
CHARLES TALLEY WELLS
JASON LAWRENCE UNGER
J. ANDREW ATKINSON
ANDRE VELOSY BARDOS
MATTHEW JOSEPH CARSON
GEORGE T. LEVESQUE
ALLISON J. RIGGS
JASON NELSON ZAKIA
JESSE LUKE GREEN
GEORGE EDWARD EPPSTEINER
NANCY GBANA ABUDU

MARTHA ANGELA PARDO
HON. BOB INZER, CLERK
RONALD GUSTAV MEYER
ABHA KHANNA
KEVIN J. HAMILTON
RYAN SPEAR
MICHAEL A. CARVIN
VICTOR L. GOODE
DORCAS R. GILMORE
ANITA S. EARLS
LOUIS K. FISHER
JERRY WILSON
HON. TERRY POWELL LEWIS, 
JUDGE
MICHAEL B. DESANCTIS
J. GERALD HEBERT
PAUL M. SMITH
JESSICA RING AMUNSON
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From: Cerio, Tim
To: Dane, Laura
Subject: Fwd: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE WATSON
Date: Friday, September 04, 2015 3:29:00 PM
Attachments: 2013-1333 order 205954.pdf

ATT00001.htm

Sent from my iPhone

Begin forwarded message:

From: "John A. Tomasino" <tomasino@flcourts.org>
Date: September 4, 2015 at 2:44:52 PM EDT
To: "Cerio, Tim" <Tim.Cerio@eog.myflorida.com>
Subject: RE: SC13-1333, INQUIRY CONCERNING A JUDGE  vs.  RE:
 LAURA MARIE WATSON 

Tim, the Court denied Judge Watson’s request for a stay.  The order is attached.
 
Thanks,
John
 

From: John A. Tomasino 
Sent: Monday, August 31, 2015 5:55 PM
To: 'Cerio, Tim' <Tim.Cerio@eog.myflorida.com>
Subject: RE: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE
 WATSON
 
Just a heads up that the attached came in right before 5.   Currently, I have no idea
 what impact the motion has on the finality of this Court’s decision.   I’ll keep you
 posted.
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Monday, August 31, 2015 4:20 PM
To: John A. Tomasino <tomasino@flcourts.org>
Subject: Re: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE
 WATSON
 
Thank you, John. 

Sent from my iPhone

On Aug 31, 2015, at 2:39 PM, John A. Tomasino <tomasino@flcourts.org> wrote:



Tim,
The Court denied the rehearing motion in SC13-1333 today.  A copy of the
 order and opinion are attached.
 
Thanks,
John

<Filed_06-18-2015_Opinion.pdf>
<2013-1333_disposition_132804.pdf>



Supreme Court of Florida
FRIDAY, SEPTEMBER 4, 2015

CASE NO.: SC13-1333

INQUIRY CONCERNING A JUDGE
NO. 12-613

vs. RE: LAURA MARIE WATSON

“Judge Watson’s Emergency Motion for Stay/Notice of Invocation of
Automatic Stay, and Notice of Intent to Seek Review by the United States
Supreme Court of this Court’s Decision for Removal of Judge Watson” filed with 
this Court on August 31, 2015, is hereby denied.

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, POLSTON, 
and PERRY, JJ., concur.

A True Copy
Test:

td
Served:

MARVIN E. BARKIN
LANSING CHARLES SCRIVEN
LAURI WALDMAN ROSS
MICHAEL LOUIS SCHNEIDER
ALEXANDER DEMETRIOS VARKAS, JR.
COLLEEN KATHRYN O'LOUGHLIN
ROBERT A. SWEETAPPLE
HON. LAURA M. WATSON, JUDGE
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HON. KERRY I. EVANDER, JUDGE
HON. PETER M. WEINSTEIN, CHIEF JUDGE
BROOKE S. KENNERLY
GHENETE ELAINE WRIGHT MUIR
ADRIA E. QUINTELA
DAVID BILL ROTHMAN
ALAN ANTHONY PASCAL
MELISSA WILLIAMSON NELSON
JAY S. SPECHLER
HENRY MATSON COXE, III
MILES AMBROSE MCGRANE, III
GARY D. FOX
DAVID WINTHROP BIANCHI
RUTLEDGE RICHARDSON LILES
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From: Cerio, Tim
To: John A. Tomasino
Subject: Re: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE WATSON
Date: Friday, September 04, 2015 3:21:55 PM

Thank you, John. Have a good weekend. 

Sent from my iPhone

On Sep 4, 2015, at 2:45 PM, John A. Tomasino <tomasino@flcourts.org> wrote:

Tim, the Court denied Judge Watson’s request for a stay.  The order is attached.
 
Thanks,
John
 

From: John A. Tomasino 
Sent: Monday, August 31, 2015 5:55 PM
To: 'Cerio, Tim' <Tim.Cerio@eog.myflorida.com>
Subject: RE: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE
 WATSON
 
Just a heads up that the attached came in right before 5.   Currently, I have no idea
 what impact the motion has on the finality of this Court’s decision.   I’ll keep you
 posted.
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Monday, August 31, 2015 4:20 PM
To: John A. Tomasino <tomasino@flcourts.org>
Subject: Re: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE
 WATSON
 
Thank you, John. 

Sent from my iPhone

On Aug 31, 2015, at 2:39 PM, John A. Tomasino <tomasino@flcourts.org> wrote:

Tim,
The Court denied the rehearing motion in SC13-1333 today.  A copy of the
 order and opinion are attached.
 
Thanks,
John

<Filed_06-18-2015_Opinion.pdf>



<2013-1333_disposition_132804.pdf>

<2013-1333_order_205954.pdf>





From: John A. Tomasino
To: Cerio, Tim
Subject: RE: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE WATSON
Date: Friday, September 04, 2015 2:45:00 PM
Attachments: 2013-1333 order 205954.pdf

Tim, the Court denied Judge Watson’s request for a stay.  The order is attached.
 
Thanks,
John
 

From: John A. Tomasino 
Sent: Monday, August 31, 2015 5:55 PM
To: 'Cerio, Tim' <Tim.Cerio@eog.myflorida.com>
Subject: RE: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE WATSON
 
Just a heads up that the attached came in right before 5.   Currently, I have no idea what impact the
 motion has on the finality of this Court’s decision.   I’ll keep you posted.
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Monday, August 31, 2015 4:20 PM
To: John A. Tomasino <tomasino@flcourts.org>
Subject: Re: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE WATSON
 
Thank you, John. 

Sent from my iPhone

On Aug 31, 2015, at 2:39 PM, John A. Tomasino <tomasino@flcourts.org> wrote:

Tim,
The Court denied the rehearing motion in SC13-1333 today.  A copy of the order and
 opinion are attached.
 
Thanks,
John

<Filed_06-18-2015_Opinion.pdf>
<2013-1333_disposition_132804.pdf>



Supreme Court of Florida
FRIDAY, SEPTEMBER 4, 2015

CASE NO.: SC13-1333

INQUIRY CONCERNING A JUDGE
NO. 12-613

vs. RE: LAURA MARIE WATSON

“Judge Watson’s Emergency Motion for Stay/Notice of Invocation of
Automatic Stay, and Notice of Intent to Seek Review by the United States
Supreme Court of this Court’s Decision for Removal of Judge Watson” filed with 
this Court on August 31, 2015, is hereby denied.

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, POLSTON, 
and PERRY, JJ., concur.

A True Copy
Test:

td
Served:

MARVIN E. BARKIN
LANSING CHARLES SCRIVEN
LAURI WALDMAN ROSS
MICHAEL LOUIS SCHNEIDER
ALEXANDER DEMETRIOS VARKAS, JR.
COLLEEN KATHRYN O'LOUGHLIN
ROBERT A. SWEETAPPLE
HON. LAURA M. WATSON, JUDGE
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HON. KERRY I. EVANDER, JUDGE
HON. PETER M. WEINSTEIN, CHIEF JUDGE
BROOKE S. KENNERLY
GHENETE ELAINE WRIGHT MUIR
ADRIA E. QUINTELA
DAVID BILL ROTHMAN
ALAN ANTHONY PASCAL
MELISSA WILLIAMSON NELSON
JAY S. SPECHLER
HENRY MATSON COXE, III
MILES AMBROSE MCGRANE, III
GARY D. FOX
DAVID WINTHROP BIANCHI
RUTLEDGE RICHARDSON LILES



From: Larry Gendzier
To: Gosney.Steve@pd7.org; cgreene@pfhglaw.com; diidri.robinson@usdoj.gov; mcline@sjso.org;

 katherine.miller@cobbcole.com; chief@pd7.org; troberts@clarkandroberts.com; rgvenesword@gmail.com
Cc: Cerio, Tim
Subject: Application for Judicial Appointment for Lonnie Groot
Date: Friday, September 04, 2015 2:29:39 PM
Attachments: image001.png

image002.png
image003.png
image004.png
image005.png
image006.png

Dear Members of the Judicial Nominating Commission:
I would like to submit my brief but, heartfelt support for the application of Lonnie Groot.
I have known Lonnie for more than thirty-five years and have always found him to be a fine
 gentleman and an excellent attorney.
I believe Lonnie would bring great legal talent and skill, as well as a wide breadth of experience to
 the bench.
Lonnie would be a strong and fair addition to our judiciary.
Thank you for giving him your serious consideration.
Sincerely,
Lawrence S. Gendzier  
  
 
Lawrence S. Gendzier

Corporate Counsel

GAI Consultants, Inc.

618 E. South Street, Suite 700, Orlando, Florida 32801

407.423.8398 ext. 3005 | C 407.808-6261 | 

 
CONFIDENTIALITY NOTICE: This communication contains confiden ial informa ion belonging to the sender and may be legally privileged. This
 communication is solely for the use of its intended recipient. If you are not the intended recipient, inform the sender of the error and remove this email
 from your system. If this transmission includes any technical informa ion, design data, and/or recommendations, they are provided only as a matter of
 convenience and may not be used for final design and/or construction.

 

 















From: Allen Winsor
To: Cerio, Tim
Subject: Fw: Proposed Edits to Status Report
Date: Friday, September 04, 2015 2:03:46 PM
Attachments: September 4 Status Report(3997765 4 DC).DOCX

Allen Winsor
Solicitor General
Office of the Attorney General
PL-01, The Capitol
Tallahassee, Florida 32399-1050
(850) 414-3688
fax (850) 410-2672
allen.winsor@myfloridalegal.com

Florida has broad public records laws. E-mails may be subject to review by the public unless exempt
 by law.
----- Forwarded by Allen Winsor/OAG on 09/04/2015 11:46 AM -----

From: <ABID.QURESHI@LW.com>
To: <Allen.Winsor@myfloridalegal.com>, <ckise@foley.com>, <JMcKee@foley.com>,
 <tom@aqualawyers.com>, <don@aqualawyers.com>
Cc: <Philip.Perry@lw.com>, <Claudia.O'Brien@lw.com>, <PAUL.SINGARELLA@LW.com>,
 <John.Cooper@lw.com>
Date: 09/04/2015 08:57 AM
Subject: Proposed Edits to Status Report

ATTORNEY CLIENT COMMUNICATION
ATTORNEY WORK PRODUCT
PRIVILEGED & CONFIDENTIAL
Attached please find proposed edits to the Status Report prompted by an email we received
 from counsel for ACFS yesterday. I have also attached the email from ACFS’ counsel.
While we intend to respond to the email separately, we believe it appropriate to highlight the
 attempts by ACFS to avoid and frustrate production.
We look forward to your thoughts on these proposed edits.
Thank you.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient. Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited. If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

----- Message from <ABID.QURESHI@LW.com> on Fri, 4 Sep 2015 12:52:19 +0000 -----
:To<ABID.QURESHI@LW.com>

FW: State of Florida subpoenas to ACFS members and



:Subject consultants

From: Craig Pendergrast [mailto:cpendergrast@taylorenglish.com] 
Sent: Thursday, September 03, 2015 6:13 PM

 
 
 
 
 
 
 

Craig
Craig K. Pendergrast

taylor | english
Taylor English Duma LLP
1600 Parkwood Circle, Suite 400
Atlanta, Georgia 30339
Direct: 678.336.7245
Main: 770.434.6868
Fax: 770.434.7376 
cpendergrast@taylorenglish.com
www.taylorenglish.com
(See attached file: September 4 Status Report(3997765_4_DC).DOCX)
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Respectfully submitted,  
 
 
PAMELA JO BONDI  
ATTORNEY GENERAL, STATE OF 
FLORIDA  
 
ALLEN WINSOR  
SOLICITOR GENERAL  
Counsel of Record  
JONATHAN GLOGAU  
SPECIAL COUNSEL  
OFFICE OF THE ATTORNEY GENERAL  
The Capitol, PL-01  
Tallahassee, FL 32399-1050  
Tel.: (850) 414-3300  
 
CRAIG VARN  
SPECIAL COUNSEL  
FLORIDA DEPARTMENT OF 
ENVIRONMENTAL PROTECTION  
3900 Commonwealth Blvd. MS 35  
Tallahassee, FL 32399-3000  
Tel.: (850) 245-2295  

CHRISTOPHER M. KISE  
JAMES A. MCKEE  
ADAM C. LOSEY 
FOLEY & LARDNER LLP  
106 East College Avenue  
Tallahassee, FL 32301  
Tel.: (850) 513-3367  
 
GREGORY G. GARRE  
PHILLIP J. PERRY  
ABID R. QURESHI  
CLAUDIA M. O’BRIEN  
JOHN S. COOPER 
LATHAM & WATKINS LLP  
555 11th Street, NW  
Suite 1000  
Washington, DC 20004  
Tel.: (202) 637-2207  
 
DONALD G. BLANKENAU  
THOMAS R. WILMOTH  
BLANKENAU WILMOTH JARECKE 
LLP  
1023 Lincoln Mall  
Suite 201  
Lincoln, NE 68508-2817  
Tel.: (402) 475-7080  
 
Attorneys for the State of Florida 

 

 



Iran: "Deal" or "Death to America?"
Earlier this week the media announced that the
 Obama administration has secured the support
 of the 34 US Senators needed to block any
 attempt to defeat the Iran Nuclear Deal otherwise
 known as the Joint Comprehensive Plan of
 Action. However we can not give up in our effort
 to stop this impending foreign policy failure.

From: Todd Wilcox
To: Cerio, Tim
Subject: Iran: "Deal" or "Death to America"
Date: Friday, September 04, 2015 10:33:53 AM

Todd Wilcox Republican Logo white  2 







From: Carbone, Craig
To: Cerio, Tim
Subject: Contact Info
Date: Friday, September 04, 2015 10:32:19 AM

Alvin Alsobrook- 352-317-6319
Shirlee Browne- 850-524-9126
 

Craig Carbone
Director of Appointments
Executive Office of the Governor
(850) 717-9243
 



From: John.Cooper@lw.com
To: Allen.Winsor@myfloridalegal.com; Gregory.Garre@lw.com; Heekin, Jack; Cerio, Tim;

 Jon.Glogau@myfloridalegal.com; McKee, Jim; tom@aqualawyers.com; don@aqualawyers.com;
 Osvaldo.Vazquez@myfloridalegal.com; Varn, Craig; CKise@foley.com; ALosey@foley.com;
 Claudia.O"Brien@lw.com; Philip.Perry@lw.com; Heather.Chapman@dep.state.fl.us

Cc: ABID.QURESHI@LW.com

 
 
Thank you.
 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

 

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP
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From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Protecting Medicaid, Medicare Liens, Settlements, & Set-Asides CLE - Last Call to Save $30
Date: Friday, September 04, 2015 9:25:56 AM

If you are having trouble viewing this email, click here.

 Protecting Medicaid, Medicare Liens, Settlements, & Set-
Asides CLE

Wednesday, Sept. 16, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Last Call to Save $30
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits      

Representing clients in obtaining Medicare and Medicaid benefits provides consistent
 workflow and has increased with millions of retirees and individuals on governments
 benefits. The costs of elder healthcare, long-term care, and nursing homes have dramatically
 increased in recent years. Yet, only a small minority of clients has adequate insurance and
 funding for such costs. For most of the population, Medicaid & Medicare provides the
 principal funding of care. This has caused an unprecedented need for counsel fluent in asset
 protection techniques to assist clients seeking government benefits. Attorneys who counsel
 seniors & their families must be fluent in Medicare set-Asides and techniques to protect asset
 while qualifying for Medicare & Medicaid. At the same time, practitioners must understand
 the process of settling with and obtaining liens on payments made by Medicare. Registration
 includes access to course and reference materials that serve as a helpful guide to the
 numerous topics and techniques discussed by the panel of nationally recognized faculty.

Key Agenda Points     View Complete Agenda  

Effective Asset Planning
Utilizing Special Need & Trusts-based Solutions
Planning for Critical Needs
Successful Tax & Trust Considerations
What You Need to Know about Medicare Benefits
Protecting Medicare's Interest
Taking Advantage of the Step-by-Step Lien Process
Set-Aside Arrangements
Making Sense of Repayment of Funds Paid by Medicare



The Role of Medicare Liens & Settlements in Litigation
Priority of Medicare Liens
Navigating the Medicare System
Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Jason Lazarus, CEO of Synergy Settlement Services & Pioneer on Lien Resolutions
Brett Newman, National Authority on Medicare Law and Liens
Dave Place, Leading Practitioner on Medicaid Liens

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the live teleconference and receive
 FULL CLE & MCLE CREDIT (where available) if they cannot attend the live
 teleconference.
                             

Click to Learn More: Last Call to Save $30
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Pate, Tena
To: Cerio, Tim
Subject: Fwd: Gulfport -out of town vote
Date: Friday, September 04, 2015 9:05:07 AM
Attachments: Fwd Gulfport -out of town vote.msg

Tried to copy you on this but it was returned.  Hope you get this one.

Tena M. Pate
Commissioner/Chair
Florida Commission on Offender Review
850/487-1980

Our mission is to ensure public safety and provide victim assistance in the post release process.

-------- Original message --------
From: "Pate, Tena" <TenaPate@fcor.state.fl.us>
Date: 9/4/2015 8:56 AM (GMT-05:00)
To: "John, "Jack" Heekin" <Jack.Heekin@eog.myflorida.com>, Robert Tornillo
 <robert.tornillo@fldfs.com>, "Carolyn. Snurkowski"
 <carolyn.snurkowski@myfloridalegal.com>, Christie Utt
 <Christie.Utt@FreshfromFlorida.com>
Cc: "Pate, Tena" <TenaPate@fcor.state.fl.us>, Susan Smith
 <Susan.Smith@eog.MyFlorida.com>, Emery Gainey <emery.gainey@myfloridalegal.com>,
 Tim.Cerio@eog.myflorida..com
Subject: Fwd: Gulfport -out of town vote



file:///C/...ocuments/Fwd%20Gulfport%20-out%20of%20town%20vote msg.folder/Fwd_%20Gulfport%20-out%20of%20town%20vote.txt[11/18/2015 5:55:52 PM]

___________________________________________________________________________________

From: Pate, Tena [TenaPate@fcor.state.fl.us]
To: Heekin, Jack [Jack.Heekin@eog.myflorida.com]; Robert Tornillo [robert.tornillo@fldfs.com]; Carolyn. 
Snurkowski [carolyn.snurkowski@myfloridalegal.com]; Christie Utt [Christie.Utt@FreshfromFlorida.com]
CC: Pate, Tena [TenaPate@fcor.state.fl.us]; Smith, Susan [Susan.Smith@eog.MyFlorida.com]; Emery Gainey 
[emery.gainey@myfloridalegal.com]; Tim.Cerio@eog.myflorida..com [Tim.Cerio@eog.myflorida..com]
Subject: Fwd: Gulfport -out of town vote
Sent: Friday, September 04, 2015 07:56:30
Attachment 1: Gulfport -out of town vote
___________________________________________________________________________________

Good Morning -

The Commission held hearings in Gulfport last week. An overview of the
success of those meetings is in the below email to our team.  Our next
out of town vote will be in October in Broward County.  In the meantime,
please feel free to observe our processes locally, most Wednesdays. We
next vote in Tallahassee on 9/16.

Tena M. Pate
Commissioner/Chair
Florida Commission on Offender Review
850/487-1980

Our mission is to ensure public safety and provide victim assistance in
the post release process.

-------- Original message --------
From: "Pate, Tena" <TenaPate@fcor.state.fl.us> 
Date: 9/4/2015 8:22 AM (GMT-05:00) 
To: Everyone <Everyone@fcor.state.fl.us> 
Cc: tenapate@fcor.state.fl.us 
Subject: Gulfport -out of town vote 
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___________________________________________________________________________________

From: Pate, Tena [TenaPate@fcor.state.fl.us]
To: Everyone [Everyone@fcor.state.fl.us]
CC: tenapate@fcor.state.fl.us [tenapate@fcor.state.fl.us]
Subject: Gulfport -out of town vote
Sent: Friday, September 04, 2015 07:22:00
___________________________________________________________________________________

To the Best Team in the State of Florida:

Our recent out of town vote in Gulfport was a huge success.   A
shout-out goes to Shana Lasseter, Helen Williams and their teams for the
incredible work they did to make it happen.   

Our meeting was held in the Gulfport City Commission Chamber and the
house was packed almost the entire first day of meetings.  We were again
assisted by FDLE. Partnering with DOC and DJJ also ensured the success
of our meeting.  We heard from Warden Travis Lamb of Hardee Correctional
Institution and his team as they talked to us about the new
Lifepath program they have implemented. Representative Chris Sprowls
took time from his busy schedule to observe as did several aides to
Representative Colleen Burton and others. Sheriff Lanier of Hardee
County was also in attendance observing our processes as were State
Attorneys Mark Ober and Bernie McCabe. Most importantly, however, were
the many families and supporters of the inmates and victims who appeared
to speak on behalf of their loved ones and thanking us for coming to
their community instead of them having to travel to Tallahassee to have
their voices heard.

Finally,  as you should know by now, I am passionate and intentional
about reaching our youth, especially our at-risk youth.  We were able to
partner with DJJ and local officials to have some of their youth attend
our meetings to observe the incredibly long-lasting impact bad decisions
can have on their families, their victims, and our state as a whole.

An opportunity to engage with the youth presented itself and we took
advantage of it.   These youths were able to engage in a question and
answer session with the commissioners.  They were interested in knowing
how we make decisions and what we look at when we do. They wanted to
know what it felt like making decisions about lives of others. The
surveys completed by the youth revealed the impact this experience had
on them.  We learned that most could relate, one even shared in his
response that he had a dad in prison who was serving a life sentence.
All responded that attending the Commission meeting had an impact on
them and would cause them to think differently about future decisions. 

For me,  this is what it is all about. It is about people. Protecting
the citizens of our state, providing meaningful opportunities for second
chances when appropriate, and reaching our youth before it is too late
for them. 

My heart is full.  I am thankful to you, our dedicated team, and
Commissioners Coonrod and Davison for the incredibly important work you
do each and every day to ensure we accomplish our vital mission in our
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criminal justice system and state.

It remains an honor for me to serve along side of you.

Tena M. Pate
Commissioner/Chair
Florida Commission on Offender Review
850/487-1980

Our mission is to ensure public safety and provide victim assistance in
the post release process.



To view this email as a web page, go here

From: Bradley Pepper, Law Offices of Bradley Pepper, P.A.
To: Cerio, Tim
Subject: Comprehensive Criminal Law CLE
Date: Thursday, September 03, 2015 4:32:54 PM

Dear Timothy,

The accusation of a crime can threaten the employment, reputation and well-being of your
 clients and there's a lot you need to know to make sure their rights are protected.  Join me at
 Pincus Professional Education's newest Florida program - Criminal Defense Boot Camp for
 Civil Lawyers and Newer Criminal Lawyers.  This comprehensive seminar, presented by
 three judges and seasoned attorneys on both sides of the isle will help you navigate the
 complicated and sensitive issues you face handling a criminal case.

Whether you are a civil attorney that needs to know what to do when your client is accused of
 a crime or a newer criminal defense attorney, this program will provide you with a broad
 understanding of how to help your clients.

Criminal Defense Boot Camp for Civil Lawyers and Newer Criminal Lawyers
September 17, 2015, 8:00 a.m. - 4:30 p.m.

The Hampton Inn, 40 S.W. 12th Street, Miami

Go here for more information or to register. Can't Attend? Order the audio CD.

What you will learn:

What to do When You Receive the Phone Call 
Red flags      

Personal injury attorneys
Family lawyers & solo practitioners

Ethics & Professionalism
Client Arrest, Release, Bail & Arraignment

Keeping clients out of custody
Immigration considerations related to custody
The arrest & booking process - who can arrest; rights; questioning; warrant; who
 maintains arrest records and what they contain
Bail and release - when can release occur; release on OR vs. bail; what is bail and
 how is it set
Arraignment - what happens at arraignment; timing for arraignment; how to
 prepare for arraignment
Jail Calls

Grand Jury investigations
State vs. federal
Civil vs. criminal



Federal Grand Jury investigations
Is your client a witness, subject or target?
State Grand Jury indictments – no preliminary hearing
Production of records before the Grand Jury
To testify or not to testify before the Grand Jury?
Challenging the Grand Jury
State civil Grand Jury report
Procedural issues
Prosecutor's obligations
Defense’s obligations
Example of Grand Jury cases

Motions
Motion to Dismiss
Demand for Speedy Trial
Notice of Expiration of Speedy Trial Period
Motion to Compel
Motion to Take Depositions
Motion for Continuance
Motion to Suppress Evidence
Motion to Exclude
Bond Motions

Negotiations
Prosecutor
Private practitioner
Federal 
Immigration considerations
Statute of limitations
Trial setting dates

Pleas              
Arraignment
Grounds for postponing pleas, prior-conviction allegations
Plea of guilty v. no contest
Mentally ill and developmentally disabled
Jimmy Ryce

Sentencing
Misdemeanor & felonies
Minimum mandatories 
Immigration – recent case law changes at the USSC
Probation, violation of probabtion 
Sentencing guidelines
Prior convictions
Statutory aggravating and mitigating circumstances
Pleas to the court



Enhancements

I hope to see you there. 

Sincerely,

Bradley Pepper, Esq.
Law Office of Bradley Pepper, P.A.

P.S. Getting started in estate planning?  You can't miss Pincus Professional Education's Estate
 Planning 101: Trusts & Estates from Start to Finish coming to Miami in September.  This
 comprehensive program will teach you most everything you need to know to get started in
 this area of law.  Go here for more information or to register. 

 

This email was sent to: tim.cerio@eog.myflorida.com
This email was sent by: Pincus Professional Education
90 N. Baldwin Avenue Sierra Madre CA 91025
Unsubscribe



From: Karl Burgunder
To: Cerio, Tim
Subject: FW: Lonnie Groot
Date: Thursday, September 03, 2015 4:25:22 PM
Attachments: Lonnie Groot recommendation letter.pdf

 
From: Karl Burgunder [mailto:karl@cfbizlaw.com] 
Sent: Thursday, September 03, 2015 4:22 PM
To: 'Gosney.Steve@pd7.org' <Gosney.Steve@pd7.org>; 'cgreene@pfhglaw.com'
 <cgreene@pfhglaw.com>; 'diidri.robinson@usdoj.gov' <diidri.robinson@usdoj.gov>;
 'mcline@sjso.org' <mcline@sjso.org>; 'kathisine.miller@cobbcole.com'
 <kathisine.miller@cobbcole.com>; 'chief@pd7.org' <chief@pd7.org>;
 'troberts@clarkandroberts.com' <troberts@clarkandroberts.com>; 'rgvenesword@gmail.com'
 <rgvenesword@gmail.com>
Subject: Lonnie Groot
 
Ladies and gentlemen:  Please see the attached letter of recommendation for Lonnie Groot.
 
Karl A. Burgunder
Karl A. Burgunder, Attorney at Law, P.L.
Serving Central Florida since 1993
1490 Swanson Drive, Suite 200, Oviedo, FL  32765
Office: 407-366-3555 / Email: karl@cfbizlaw.com
 
The information in this email, including any attachments, is confidential and may be protected by the attorney-client privilege. It is
 intended only for the use of the addressee(s).  If you are not the intended recipient, you are hereby notified that any review, copying,
 printing, distribution, forwarding or the taking of any action based on the contents of this communication is prohibited.  If you have
 received this email in error, please immediately notify the sender by reply email and then delete the original email.  Internal Revenue
 Service regulations require that certain types of written advice include a disclaimer. To the extent the preceding message contains advice
 relating to a Federal tax issue, unless expressly stated otherwise the advice is not intended or written to be used, and it cannot be used by
 the recipient or any other taxpayer, for the purpose of avoiding Federal tax penalties, and was not written to support the promotion or
 marketing of any transaction or matter discussed herein.
 





From: Dane, Laura
To: Cerio, Tim
Subject: Call Info
Date: Thursday, September 03, 2015 3:59:16 PM

Dial In: 1-720-389-1212
Chairperson Passcode: 8163254236



From: Andy Bardos
To: Cerio, Tim
Subject: Complaint - Amendment 1
Date: Thursday, September 03, 2015 3:00:12 PM
Attachments: 2015 08 28 First Amended Complaint.PDF

Tim,
 
FYI---Attached is the amended complaint in the Amendment 1 litigation.
 
Thanks,
Andy

Andy Bardos | Shareholder
G R A Y | R O B I N S O N

301 South Bronough Street, Suite 600 | Tallahassee, Florida 32301
T: 850-577-9090 | F: 850-577-3311 | D: 850-577-6959
E-mail | Website | Bio | vCard

Facebook | LinkedIn | Twitter

This e-mail is intended only for the individual(s) or entity(s) named within the message. This e-mail might contain legally privileged and
 confidential information. If you properly received this e-mail as a client or retained expert, please hold it in confidence to protect the
 attorney-client or work product privileges. Should the intended recipient forward or disclose this message to another person or party,
 that action could constitute a waiver of the attorney-client privilege. If the reader of this message is not the intended recipient, or the
 agent responsible to deliver it to the intended recipient, you are hereby notified that any review, dissemination, distribution or copying of
 this communication is prohibited by the sender and to do so might constitute a violation of the Electronic Communications Privacy Act,
 18 U.S.C. section 2510-2521. If this communication was received in error we apologize for the intrusion. Please notify us by reply e-mail
 and delete the original message without reading same. Nothing in this e-mail message shall, in and of itself, create an attorney-client
 relationship with the sender.
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IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT 
 IN AND FOR LEON COUNTY, FLORIDA 
 
 
FLORIDA WILDLIFE FEDERATION, INC.; 
ST. JOHNS RIVERKEEPER, INC.; 
ENVIRONMENTAL CONFEDERATION OF 
SOUTHWEST FLORIDA, INC.; THE SIERRA 
CLUB, INC.; AND MANLEY FULLER,   
        
  Plaintiffs,     Case No.: 2015 CA 001423 
      
 v. 
 
ANDY GARDINER, as President of the 
Florida Senate; STEVE CRISAFULLI, as 
Speaker of the Florida House of Representatives; 
THE FLORIDA LEGISLATURE; and JEFF 
ATWATER, Chief Financial Officer of the 
State of Florida, 
 
  Defendants. 
_____________________________________/ 
 
 

FIRST AMENDED COMPLAINT FOR 
DECLARATORY JUDGMENT AND INJUNCTIVE AND SUPPLEMENTAL RELIEF 

 
 Plaintiffs Florida Wildlife Federation, Inc.; St. Johns Riverkeeper, Inc.; Environmental 

Confederation of Southwest Florida, Inc.; the Sierra Club, Inc.; and Manley Fuller sue 

Defendants Andy Gardiner, acting in his capacity as the President of the Florida Senate; Steve 

Crisafulli, acting in his capacity as Speaker of the Florida House of Representatives; the Florida 

Legislature; and Jeff Atwater, acting in his capacity as Chief Financial Officer.  As grounds for 

this action Plaintiffs allege: 

1. This is an action for a declaratory judgment and supplemental relief and for 

injunctive relief. 

Filing # 31436665 E-Filed 08/28/2015 11:10:28 AM
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2. This Court has subject matter jurisdiction over this action pursuant to sections 

26.012(2)(a) and 86.011, Florida Statutes, because Plaintiffs seek declaratory relief and the rights 

and interests at issue are not quantifiable in monetary terms.   

3. This Court also has subject matter jurisdiction over this action pursuant to section 

26.012, Florida Statutes, because Plaintiffs seek injunctive relief. 

4. Venue is proper under section 47.011, Florida Statutes, because Defendants are 

state entities or officers of state entities that maintain their principal headquarters in Leon 

County, Florida. 

INTRODUCTION 

5. This lawsuit is brought against the Florida Legislature because it defied the 

constitutional mandate to appropriate the trust fund monies required by Amendment 1 to the 

acquisition and restoration of conservation and recreation lands.  

6. By an extraordinary 75% vote of the electorate for what thus became Article X, 

section 28 of the Florida Constitution (commonly and herein referred to as “Amendment 1”), the 

Florida Constitution was amended nine months ago to dedicate an estimated seven hundred 

million dollars per year to a trust fund solely for the purposes of acquisition and restoration of 

conservation and recreation lands. 

7. For the people of Florida to pass an initiative constitutional amendment a 

supermajority of 60% of all voters is required.  Here the supermajority – 75% – 125% of the 

supermajority required by the Constitution.   

8. The people of Florida voted for this amendment because it provided for funds to 

be segregated from other funds and held in trust only for the purposes specified. 
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9. The Legislature owes the people of the State of Florida a duty to honor and 

effectuate the intent of the voters in the use of the funds placed in trust under this constitutional 

amendment. 

10. Instead, the Legislature violated its duty, violated the Constitution, and violated 

the trust to which the voters dedicated these funds when it wrongfully diverted at least $237 

million in trust funds to pay for general state expenses not allowable under the amendment. 

11. After the appropriation bill was passed, the Governor vetoed appropriations 

totaling $460 million thus creating a $460 million budget surplus.  

12. This lawsuit seeks a declaratory judgment finding that the Legislature has violated 

the Florida Constitution by misappropriating Amendment 1 funds.  

13. This lawsuit also seeks an injunction requiring Jeff Atwater, as Chief Financial 

Officer of the State of Florida, to remedy the Legislature’s misappropriations by transferring to 

the Land Acquisition Trust Fund $237,035,332 of the General Revenue surplus created by 

Governor Scott’s vetoes and other surplus General Revenue.  That injunction will repay the 

wrongfully appropriated Amendment 1 monies into the Land Acquisition Trust Fund and reserve 

it for uses permissible under the Constitution as a remedy for the Legislature’s 

misappropriations. 

STATEMENT OF FACTS 

The Parties 

14. Plaintiff Florida Wildlife Federation, Inc. (“Federation”) is a Florida taxpayer that 

is a Florida nonprofit conservation and education organization with its principal place of 

business in Tallahassee, Florida.  It is a membership-based organization with approximately 
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11,000 members throughout Florida.  The Federation’s mission includes the preservation, 

management, and improvement of Florida’s water resources and its fish and wildlife habitats.  

The Federation is a Florida taxpayer.  The action it is bringing is a challenge on constitutional 

grounds to the Legislature’s taxing and spending power. 

15. The Federation’s individual members residing in Florida are Florida taxpayers 

and would have standing to bring this action individually.  Because the Legislature’s actions 

violate constitutional provisions concerning the subject matter that is the focus of the 

Federation’s mission, and because neither the claim asserted in this action nor the relief 

requested requires the participation of all of the Federation’s members in this action, the 

Federation has associational standing to represent its members in this action. 

16. Plaintiff St. Johns Riverkeeper, Inc. (“Riverkeeper”) is a Florida nonprofit 

membership-based corporation with its primary place of business in Jacksonville, Florida.  

Riverkeeper is dedicated to the protection, preservation, and restoration of the ecological 

integrity of the lands and waters of the St. Johns River watershed for current users and future 

generations.  It has over 1,000 members who use and enjoy the waters of the St. Johns River for 

boating, fishing, and observing birds and other wildlife.  Riverkeeper is a Florida taxpayer.  The 

action it is bringing is a challenge on constitutional grounds to the Legislature’s taxing and 

spending power. 

17. The Riverkeeper’s individual members who reside in Florida are Florida 

taxpayers and would have standing to bring this action individually.  Because the Legislature’s 

actions violate constitutional provisions concerning subject matter that is the focus of 

Riverkeeper’s mission, and because neither the claim asserted in this action nor the relief 
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requested requires the participation of all Riverkeeper’s members in this action, Riverkeeper has 

associational standing to represent its members in this action. 

18. Plaintiff Environmental Confederation of Southwest Florida, Inc. (“ECOSWF”) is 

a Florida nonprofit corporation with its primary place of business in Sarasota, Florida.  ECOSWF 

has approximately 50 members consisting of business entities and other organizations and 

individuals living in Southwest Florida.  ECOSWF is a regional coalition which focuses its 

efforts on protecting the conservation interests of Southwest Florida, including Charlotte, Collier, 

DeSoto, Lee, Manatee, and Sarasota Counties.  ECOSWF is a Florida taxpayer.  The action it is 

bringing is a challenge on constitutional grounds to the Legislature’s taxing and spending power. 

19. ECOSWF’s members who reside in Florida are Florida taxpayers and would have 

standing to bring this action individually.  Because the Legislature’s actions violate 

constitutional provisions concerning subject matter that is the focus of ECOSWF’s mission, and 

because neither the claim asserted in this action nor the relief requested requires the participation 

of all of ECOSWF’s members in this action, ECOSWF has associational standing to represent its 

members in this action. 

20. Plaintiff Sierra Club, Inc. (“Sierra Club”) is a not-for-profit corporation that is 

incorporated under the laws of California.  The purposes of the Sierra Club are to explore, enjoy, 

and protect the wild places of the earth; to practice and promote the responsible use of the earth’s 

ecosystems and resources; to educate and enlist humanity to protect and restore the quality of the 

natural and human environment; and to use all lawful means to carry out these objectives.  Sierra 

Club is a Florida taxpayer.  The action it is bringing is a challenge on constitutional grounds to 

the Legislature’s taxing and spending power.   
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21. Sierra Club’s members that reside in Florida are Florida taxpayers and would 

have standing to bring this action individually.  Because the Legislature’s actions violate 

constitutional provisions concerning subject matter that is the focus of the Sierra Club’s mission, 

and because neither the claim asserted in this action nor the relief requested requires the 

participation of all Sierra Club’s members in this action, Sierra Club has associational standing 

to represent its members in this action. 

22. Plaintiff Manley Fuller is the President of the Florida Wildlife Federation, a 

Florida resident and Florida taxpayer, and a resident of Wakulla County, Florida.  He has 

standing to bring this action because this is a challenge on constitutional grounds to the 

Legislature’s taxing and spending power. 

23. Defendant Andy Gardiner is the President of the Florida Senate. The President of 

the Senate is the presiding officer of the Florida Senate.  Art. III, § 2, Fla. Const.  The Florida 

Senate, along with the Florida House of Representatives, is responsible for appropriating money 

to fund state programs, including conservation land acquisition programs.  Art. III, §§ 12, 19, 

Fla. Const.  Andy Gardiner is sued in his official capacity as President of the Florida Senate, a 

capacity in which he has a duty to ensure that appropriations conform to the requirements of the 

Florida Constitution. 

24. Defendant Steve Crisafulli is the Speaker of the Florida House of Representatives.  

The Speaker of the House of Representatives is the presiding officer of the Florida House of 

Representatives.  Art. III, § 2, Fla. Const.  The Florida House of Representatives, along with the 

Florida Senate, is responsible for appropriating money to fund state programs, including 

conservation land acquisition programs.  Art. III, §§ 12, 19, Fla. Const.  Steve Crisafulli is sued 
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in his official capacity as Speaker of the Florida House of Representatives, a capacity in which 

he has a duty to ensure that appropriations conform to the requirements of the Florida 

Constitution. 

25. The Florida Legislature is the legislative body of the State of Florida, and is 

invested with the legislative power of the State.  Art. III, § 1, Fla. Const.  The Legislature is 

tasked with appropriating money to fund state programs, including conservation land acquisition 

programs.  Art III, §§ 12, 19, Fla. Const.  The Legislature has a duty to appropriate funds in a 

manner which follows the requirements of the Florida Constitution. 

26. Jeff Atwater is the Chief Financial Officer of Florida.  The Chief Financial 

Officer has the power and duty to settle and approve accounts against the state, and to keep all 

state funds and securities.  Art. IV, § 4(c), Fla. Const.  

The Intent of the Voters That Adopted Amendment 1 

27. The Florida Constitution requires a super-majority of 60% of the voters to 

approve proposed constitutional amendments.  Art. XI, § 5(e), Fla. Const. 

28. An extraordinary 75% of the electorate voted for Amendment 1.   

29. This super-super-majority saw on the ballot only the Title and Summary of 

Amendment 1. 

30. Although the voters could obtain the full text of Amendment 1, it was not on the 

ballot which included only the Ballot Title and Ballot Summary. 

31. To be placed on the ballot, the Florida Supreme Court was required to determine 

that the Title and Summary were accurate summaries of the full text of Amendment 1 and the 

court did exactly that. 
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32. That Title and Summary are what the voters overwhelmingly adopted. 

33. This court must look to the Title and Summary to determine the meaning of 

Amendment 1. 

34. The Ballot Title reads:  Water and Land Conservation - Dedicates funds to 

acquire and restore Florida conservation and recreation lands. 

35. The Ballot Summary, which explains how the intent set forth in the Title is to be 

carried out, reads:   

Funds the Land Acquisition Trust Fund to acquire, restore, improve, and manage 
conservation lands including wetlands and forests; fish and wildlife habitat; lands 
protecting water resources and drinking water sources, including the Everglades, and the 
water quality of rivers, lakes, and streams; beaches and shores; outdoor recreational 
lands; working farms and ranches; and historic or geologic sites, by dedicating 33 percent 
of net revenues from the existing excise tax on documents for 20 years. 
 
36. The Title of Amendment 1 says the funds are for two purposes, acquisition of 

conservation and recreation lands and restoration of conservation and recreation lands.  

37. While the latter of these two purposes was undoubtedly looking to the Everglades, 

there are many previously acquired lands, for example, the Babcock Ranch, where restoration for 

conservation and recreational purposes is very important.  

38. The Summary states that the revenue stream created by Amendment 1 can be used 

to acquire, restore, improve, and manage conservation and recreation lands.  It then enumerates a 

series of lands which may be conservation and recreation lands, then specifies the funding source 

of such acquisitions and restoration. 

39. This language must be read in the context of the Ballot Title which describes the 

two allowable purposes for the revenue stream, acquisition and restoration.   
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40. The words “restore” and “improve” in the Ballot Summary authorize the funds to 

be used for conversion of acquired lands to conservation purposes (also a form of improvement) 

and enhancement of recreational purposes.   

41. The word “manage” in the Ballot Summary authorizes the funds to be used for 

management required to acquire such lands, and to restore and/or improve such lands. 

42. Those, and only those, management expenses are permissible under the specific 

terms of Amendment 1. 

43. General management expenses or administrative expenses related to general 

management are not permissible; only the specified management expenses are covered. 

44. Rather than carrying out its duty to honor and effectuate the intent of the voters in 

passing Amendment 1, the 2015 Florida Legislature diverted and used the dedicated Amendment 

1 trust fund revenue as if it were general funds not subject to the restrictions the voters approved 

in Amendment 1. 

45. Thus, tax revenue constitutionally dedicated to the acquisition and restoration of 

conservation and recreation lands was used: 

a. to pay for $174,078,574.00 of salaries and overhead for personnel within the 

Florida Department of Agriculture and Consumer Services, the Department of Environmental 

Protection, the Fish and Wildlife Conservation Commission, and the Department of State; 

b. to pay for $38,575,538 of sewage treatment plants and stormwater infrastructure;   

c. to pay for $21,697,449.00 ($5,000,000 of which was vetoed by the Governor) of 

the cost of implementing agricultural best management practices on non-conservation, privately 

owned  lands; 
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d. to pay for $5,000,000 of agricultural pollution reduction and water retention 

projects on non-conservation, privately owned lands; 

e. to pay for $1,222,158.00 of risk management insurance for the Department of 

Environmental Protection, the Department of Agriculture and Consumer Services, the 

Department of State and the Florida Fish and Wildlife Conservation Commission to ensure 

against damages from Civil Rights Act violations, state tort law claims, and workers’ 

compensation claims; 

f. to pay for $838,570.00 of wildfire suppression equipment for the Department of 

Agriculture; and, 

g. to pay for $623,043.00 of salaries and overhead associated with executive 

leadership and administrative services to wildlife programs in the Florida Fish and Wildlife 

Conservation Commission; 

46. These appropriations are unconstitutional. 

The Legislature’s Actions 

47. On June 19th, 2015, the Florida Legislature passed an appropriations bill.  The 

bill was signed into law by Governor Rick Scott on June 23rd, 2015.  See Ch. 2015-232, Laws of 

Fla.   

48. At the time the appropriations bill was passed, 33% of the net revenue stream 

created by the documentary stamp tax was estimated to equate to approximately $740 million.   

49. Amendment 1 places that revenue stream into the Land Acquisition Trust Fund 

for the dedicated purposes described in its Title and Summary.  
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50. One stated purpose of Amendment 1 is to create a dedicated revenue stream for 

the payment of debt service on bonds issued to purchase conservation and recreation lands 

pursuant to Article XI, § 11(e) of the Florida Constitution.  See Art. X, § 28(b)(2), Fla. Const.  

That debt service totaled $190 million this year and was properly paid out of revenues in the 

Land Acquisition Trust Fund.  It included: $151 million for debt service on bonds that financed 

conservation land acquisition (Appropriation No. 1571); $26 million for debt service on Save 

Our Everglades bonds (Appropriation No. 1620); and $13 million for debt service on bonds for 

Water Management District land acquisitions (Appropriation No. 1619). 

51. After paying the debt service, $550 million remained available in the Land 

Acquisition Trust Fund to carry out the purposes of Amendment 1.   

52. Actual acquisition of land, one of the two principal purposes of Amendment 1, 

accounted for a mere $50 million (less than 7% of the available revenue stream). 

53. Florida’s premier land buying program, Florida Forever, received only 

$17,400,000 (Appropriation No. 1569A) comprised of $15,156,206 from the Land Acquisition 

Trust Fund and $2,243,794 from General Revenue. 

54. That is exactly one-tenth of the $174,000,000 for salaries and overhead the 

Legislature funded out of the Land Acquisition Trust Fund. 

55. Funding for rural land protection easements and land conservation agreements 

totaled $15 million (Appropriation No.1421A); and funding for Lake Kissimmee land acquisition 

totaled $20 million (Appropriation No. 1618). 

56. Funding for Everglades Restoration, clearly appropriate as one of the two 

principal purposes of Amendment 1, totaled $58,887,820.00 (Appropriation No. 1621). 
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57. After vetoing over $460 million of spending in the appropriations bill—including 

some $220 million in appropriations from the General Revenue Fund and $20,000,000 in 

appropriations from the Land Acquisition Trust Fund, Governor Scott signed the bill into law. 

58. Of the approximately $440 million remaining in Amendment 1’s dedicated 

revenue stream, nearly half ($237,035,332) was patently misappropriated by the Legislature for 

purposes wholly outside the intent of the voters including: 

a. Appropriation Nos. 1376, 1377, 1382, 1406, 1407, 1408, 1419, 1422, 1516, 1518, 

1525, 1533, 1535, 1555, 1556, 1557, 1572, 1573, 1574, 1579, 1581, 1599, 1601, 1606, 1608, 

1623, 1624, 1625, 1642, 1643, 1644, 1648, 1649, 1650, 1694, 1696, 1713, 1714, 1715, 1740, 

1757, 1759, 1769, 1778 ,1780, 1794, 1795, 1796, 1818, 1820, 1843, 1845, 3056, 3081, 3082, 

3083, 3092, 3113, 3114, 3115 totaling $174,078,574.00 for salaries and overhead for personnel 

within the Florida Department of Agriculture and Consumer Services, the Department of 

Environmental Protection, the Fish and Wildlife Conservation Commission, and the Department 

of State; 

b. Appropriation No. 1380 for $21,697,449.00 to the Department of Agriculture 

($5,000,000 of which was vetoed by the Governor) for implementation of agricultural best 

management practices on non-conservation, privately owned  lands; 

c. Appropriation No. 1381A for $5,000,000 to the Department of Agriculture for 

implementation of agricultural nutrient reduction and water retention projects on non-

conservation, privately owned lands; 

d. Appropriations Nos. 1379, 1420, 1564, 1578, 1614, 1635, 1705, 1721, 1749, 

1788, 1808, 1827, 1852, 3089 totaling $1,222,158.00 for risk management insurance for the 
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Department of Environmental Protection, the Department of Agriculture and Consumer Services, 

the Department of State and the Florida Fish and Wildlife Conservation Commission to cover, 

among other claims, liability for worker’s compensation claims, state law tort claims and 

violations of the federal civil rights act;    

e. Appropriation No. 1415 for $838,570.00 for wildfire suppression equipment for 

the Department of Agriculture; and, 

f. Appropriation Nos. 1744 and 1745 totaling $623,043.00 to pay for executive 

leadership and administrative services to wildlife programs in the Florida Fish and Wildlife 

Conservation Commission. 

59. Appropriation No. 1639 which funds “springs restoration” with $38,575,538 from 

the Land Acquisition Trust Fund is constitutionally infirm to the extent it allows the Amendment 

1 dedicated revenue stream to be used for building sewage treatment plants and stormwater 

treatment infrastructure. 

COUNT I 
DECLARATORY RELIEF AGAINST ANDY GARDINER, AS PRESIDENT OF THE 

FLORIDA SENATE; STEVE CRISAFULLI, AS SPEAKER OF THE FLORIDA HOUSE 
OF REPRESENTATIVES; AND THE FLORIDA LEGISLATURE 

APPROPRIATION OF FUNDS IN VIOLATION OF ART. X, § 28, FLA. CONST. 
 

60. Paragraphs 2 through 59 are realleged and incorporated herein by reference. 

61. Plaintiffs are taxpayers who assert a right to have documentary stamp tax 

revenues collected by the state and placed in the Land Acquisition Trust Fund pursuant to Article 

X, Section 28 of the Florida Constitution appropriated only for the purposes specified in Article 

X, Section 28 of the Florida Constitution.   
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62. The decision of Andy Gardner, as President of the Florida Senate; Steve 

Crisafulli, as Speaker of the Florida House of Representatives, and the 2015 Florida Legislature 

to appropriate monies from that trust fund for purposes other than those purposes specified in 

Article X, Section 28 of the Florida Constitution has cast Plaintiffs’ right into doubt. 

63. Pursuant to section 86.011, Florida Statutes, Plaintiffs are entitled to have this 

doubt removed.   

64. As set forth supra, there is a bona fide, actual, present and practical need for a 

declaration from this court. 

65. Without such declaration, the Florida Legislature will be free to continue to flout 

Amendment 1.  

66. Therefore, Plaintiffs are entitled to a declaration that the appropriations listed in 

paragraphs 58(a-f) and 59 constitute impermissible uses of funds from the Land Acquisition 

Trust Fund and a declaration as to what uses are permissible under Amendment 1. 

 

 
COUNT II 

INJUNCTIVE RELIEF AGAINST JEFF ATWATER, 
CHIEF FINANCIAL OFFICER 

 
67. Paragraphs 2 through 59 are realleged and incorporated herein by reference. 

68. The Plaintiffs are legally entitled to the relief they seek. 

69. The Plaintiffs have no adequate remedy at law. 

70. The Plaintiffs are being harmed irreparably by the State’s misappropriation of 

Land Acquisition Trust Fund monies in violation of the clear requirements of Article X, Section 

28 of Florida's Constitution. 
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71. As set forth supra, the public interest would be served by permanent injunctive 

relief under the circumstances.   

72. The State’s misappropriation of $237,035,332 of funds from the Land Acquisition 

Trust Fund in violation of Amendment 1 is illegal, contrary to public policy, and wrongful with 

respect to the Plaintiffs' interests. 

73. Transfer of the General Revenue surplus created by Governor Scott’s vetoes, 

combined with other surplus general revenue, to the Land Acquisition Trust Fund will, in 

substantial part, remedy the Legislature’s misappropriations and preserve the intent of the voters 

who overwhelmingly approved Amendment 1. 

74. The purpose of the injunction is to give back to land acquisition and restoration 

the monies wrongfully appropriated without in any way whatsoever affecting any state 

expenditure.  Under this remedy, no employee will lose their job, no contract will be unpaid, and 

no existing project will be cancelled.   

75. For that reason, application of this remedy will not result in the Court’s exercise 

of the appropriation power and will in no way disrupt the current operations of state government.  

 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs pray for the following relief against Speaker of the House 

Steve Crisafulli, President of the Senate Andy Gardiner, and the Florida Legislature: 

(1)  a declaration that the appropriations listed in paragraphs 58(a-f) and 59 

violate Article X, section 28 of the Florida Constitution; 
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(2)  a declaration that money paid into the Land Acquisition Trust Fund by reason 

of Article X, section 28 of the Florida Constitution may not be substituted for 

General Revenue funds or other funds and may not be used for purposes other 

than those within the scope of Amendment 1; and, 

(3)  pursuant to section 86.061, Florida Statutes, such further supplemental relief 

as the Court may deem necessary and proper.  

And, the following relief is requested against Chief Financial Officer, Jeff Atwater, 

(4)  an injunction requiring Jeff Atwater, as Chief Financial Officer of the State of 

Florida, to transfer $237,035,332 of General Revenue surplus to the Land 

Acquisition Trust Fund to be reserved for uses permissible under Article X, 

section 28 of the Florida Constitution in order to remedy the Legislature’s 

misappropriations. 

 

Respectfully submitted this 28th day of August, 2015. 

 

/s/David G. Guest         
David G. Guest 
Primary email: dguest@earthjustice.org  
Florida Bar No. 0267228 
Alisa Coe 
Primary email: acoe@earthjustice.org  
Florida Bar No. 10187 
Earthjustice 
111 S. Martin Luther King Jr. Blvd. 
Tallahassee, Florida  32301 
(850) 681-0031 (Phone)  
(850) 681-0020 (Facsimile) 
Secondary email: kstandridge@earthjustice.org 
 Attorneys for Plaintiffs 
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Bledsoe Jacobson Schmidt Wright & Sussman  
                                                                                    
/s/ Kenneth B. Wright  
Kenneth B. Wright, Esquire  
Florida Bar No.: 0893791  
1301 Riverplace Blvd., Suite 1818  
Jacksonville, FL 32207  
Telephone: 904-398-1818  
Facsimile:   904-398-7073 
Primary:   service@jacobsonwright.com 
Secondary: jacobsonwrightpa@gmail.com   
 
Email: ken@jacobsonwright.com  
         Attorney for Plaintiffs 
 
                           



From: Dane, Laura
To: Cerio, Tim
Subject: Brief
Date: Thursday, September 03, 2015 2:48:17 PM
Attachments: Brief.pdf

13th Circuit Court Briefing.pdf
Hillsborough County Briefing.pdf
11th Judicial Circuit Briefing.pdf

 
 
Laura Dane
Judicial Appointments Coordinator
Executive Assistant to the General Counsel
Executive Office of the Governor
Office of the General Counsel
(850) 717-9310

 
 
 











From: David R. Mica
To: Cerio, Tim
Cc: Koon, Bryan; Stearns, Heather; Piepenbrink, Brad
Subject: Re: Erika Emergency declaration
Date: Thursday, September 03, 2015 2:47:41 PM

Mr Cerio
Any news on my request? I continue to receive inquiries from my members asking if the
 Governor is going to return to regular commerce associated with motor fuel. I'd be glad to
 discuss this further immediately if you'd like. 
Thanks for your attention to this. 
David Mica

Sent from David Mica via my iPhone

On Sep 1, 2015, at 7:13 PM, Cerio, Tim <Tim.Cerio@eog.myflorida.com> wrote:

Mr. Mica – thank you for your e-mail.  We will review and follow up.

Best

Tim Cerio

 

From: David R. Mica [mailto:Micad@api.org] 
Sent: Tuesday, September 01, 2015 11:45 AM
To: Cerio, Tim
Cc: Koon, Bryan
Subject: Erika Emergency declaration
 

Dear Mr. Cerio,

With the dissipation of Tropical Storm Erika, I respectfully request that Governor Scott
 amend section 9, addressing unconscionable pricing of commodities, of Executive
 Order number 15-173 declaring a state of emergency for all counties in Florida.  I am
 confident the goals of the State associated with access to motor fuels in responding to
 the storm will be met more efficiently by removing the restrictions which will
 reestablish unrestricted, free commerce.  This will benefit all Floridians.

As you know, the declaration of a state of emergency activates section 501.160, Florida
 Statutes, making it unlawful and a violation for a person to sell a commodity at an
 unconscionable price.  During previous hurricanes, 501.160, F.S., has been nominally
 enforced in the sales of transportation fuels because of its difficulty of rational
 enforcement.  Since “unconscionable” can be interpreted broadly, section 501.160,
 F.S., has a disruptive and chilling effect on Florida’s petroleum distribution system
 which is much broader than what the consumer sees at the retail pump. 

Our companies are required to import and distribute 28 million gallons of gasoline and
 diesel per day to meet the demand of citizens, tourists and businesses across the state
 and we are most effective in an unencumbered state of commerce.  During normal



 operations, prices serve as signals of supply throughout the distribution chain enabling
 our industry to provide the most efficient and cost effective distribution.  When
 activated, section 501.160, F.S., serves as a price control mechanism that distorts the
 signals of the free market. 

Later, we can discuss whether it is ever advisable to implement this section on the
 petroleum distribution system; however, I find its current continued  implementation
 particularly counterproductive for the rest of the 60 day period with no benefits to
 Floridians and requiring a more bureaucratic decision process rather than a
 competitive mindset.  Tropical Storm Erika did not disable port terminals, obstruct
 normal distribution routes, nor lead to the shutdown of retail stations yet section
 501.160, F.S., is serving as an obstruction to the normal distribution chain by
 implementing artificial price control mechanisms. 

The Florida Petroleum Council recommends the Governor issue a subsequent order
 clarifying that 501.160, F.S., is not applicable to transportation fuels during this
 emergency.  This will allow Florida markets to return to normal, efficient operations
 ensuring consumers have access to reliable sources of transportation fuel at the
 lowest cost that competitive markets can offer.  The clarification will assist markets
 return to normal and actually expedite any recovery necessary from impacts from
 Erika.

If you would like to discuss this request further or have any questions, please feel free
 to contact me.

Sincerely,

David Mica

Executive Director

Florida Petroleum Council

 



From: Allen Winsor
To: Cerio, Tim; Stearns, Heather
Subject: filed today, just fyi
Date: Thursday, September 03, 2015 1:54:59 PM
Attachments: 119 Brenner resp to MTD.pdf

(See attached file: 119 Brenner resp to MTD.pdf)
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From: Stearns, Heather
To: Cerio, Tim
Subject: FW: Administrative Complaints
Date: Thursday, September 03, 2015 1:37:11 PM
Attachments: DOC090315-09032015110920.pdf

DOC090315-09032015110851.pdf
DOC090315-09032015110823.pdf
DOC090315-09032015110758.pdf
DOC090315-09032015110728.pdf
image005.png

 
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Williams, Stuart [mailto:Stuart.Williams@ahca.myflorida.com] 
Sent: Thursday, September 03, 2015 1:35 PM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: FW: Administrative Complaints
 
FYI



























































































From: Gibson, Ben
To: Cerio, Tim
Subject: FW:
Date: Thursday, September 03, 2015 1:17:11 PM
Attachments: 201509021736.pdf

 
 

From: Tanenbaum, Adam S. [mailto:Adam.Tanenbaum@dos.myflorida.com] 
Sent: Wednesday, September 02, 2015 5:45 PM
To: Gibson, Ben <ben.gibson@eog.myflorida.com>
Subject:
 
 
 

From: Sheppard, White, Kachergus & DeMaggio, P.A [mailto:sheplaw@att.net] 
Sent: Wednesday, September 02, 2015 5:36 PM
To: Tanenbaum, Adam S.; Fugett, David A.; 'Zakia, Jason'; jgreen@whitecase.com; 'Cantero, Raoul';
 'David King'; 'George Meros, Jr.'
Subject: Brown v. Detzner, et al. - Case No.: 4:15-cv-00398-MW-CAS
 
Dear Counsel:
 
                Attached is a draft of our Unopposed Motion to Stay This Action in the above-captioned matter.  Please
 advise as to you position with regard to the filing of this motion as soon as possible.
 
                I look forward to hearing from you and in the meantime, take care.
 
Amanda J. Woods
Sheppard, White, Kachergus & DeMaggio, P.A
215 Washington Street
Jacksonville, Florida 32202
Telephone: (904) 356-9661 
Facsimile:   (904) 356-9667
Email:         sheplaw@att net
 
 

The Department of State is committed to excellence.
Please take our Customer Satisfaction Survey.

 











From: Cerio, Tim
To: Dane, Laura
Subject: Meeting
Date: Thursday, September 03, 2015 10:22:55 AM

Can u pls call judge scales about setting up oct 6th meeting with me and CK here in tally?   He's expecting your call.
 Thx.

Sent from my iPhone



From: Stearns, Heather
To: Cerio, Tim
Subject: FW: FL
Date: Thursday, September 03, 2015 10:13:51 AM
Attachments: FL TD Letter.pdf

FYI-major declaration request denied.
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Kennett, Michael [mailto:Michael.Kennett@em.myflorida.com] 
Sent: Thursday, September 03, 2015 10:07 AM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: FW: FL
 
 
 
Michael T. Kennett
Chief Legal Counsel
Florida Division of Emergency Management
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100
Michael.Kennett@em.myflorida.com
(850) 528-5637
 

From: Koon, Bryan 
Sent: Thursday, September 03, 2015 9:51 AM
To: DEM XCOMM List
Subject: FW: FL
 
Denial for IA request.  Governor’s office has been notified; FEMA will push this out soon.
 
Aaron, touch base with EOG comms.  Julie, I called Congressman Bilirakis.
 
I’m headed to EOG now to discuss potentials going forward.



 
Evan, Miles, Michael – please expedite a list of potential solutions in lieu of declaration, and close
 the loop with FHFC.
 
Thanks,
Bryan
 

From: Szczech, Gracia [mailto:Gracia.Szczech@fema.dhs.gov] 
Sent: Thursday, September 3, 2015 9:46 AM
To: Koon, Bryan
Cc: Samaan, Robert
Subject: FL
 
Per our discussion, please let me know when the Governor has been notified.  Thank you!
 





From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Powerful Trial Prep & Jury Selection CLE - Final Call to Save $40
Date: Thursday, September 03, 2015 9:30:03 AM

If you are having trouble viewing this email, click here.

Powerful Trial Prep & Jury Selection CLE 
Thursday, Sept. 10, Noon - 1:30 PM

90-Minute Telephonic Seminar
Registration includes access to complete course & reference material

 
Click to Learn More: Final Call to Save $40

              
Rossdale CLE

A National Leader in Legal Education 
                                     

Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

Powerful jury selection & trial preparation can make the difference in winning your client’s
 case. Effective jury selection is one of the key aspects in the outcome of any trial. By using
 proven jury selection techniques and rapidly emerging technological advantages, attorneys
 can more readily develop insights into biases and beliefs of potential jurors. At the same
 time, drafting effective motions & pleadings, dealing with divided juries, and both direct &
 cross exam can best frame the facts to highlight your client’s positions. Tested strategies in
 trial prep & motion practice are often the best indicator for success in the courtroom. The
 Rossdale faculty for this seminar features several leading trial lawyers, whose successful
 techniques have been relied upon in complex and precedent-setting, complex cases. Course
 materials will serve as a helpful guide on these skills and techniques, as well as a useful
 source for your future reference.

Key Agenda Points     View Complete Agenda

Effectively Using Technology in Voir Dire
Proven Questioning Strategies
What You Need to Know Before Striking Potential Jurors
Preserving Errors relating to Tainted Jury Panels
Best Practices on the Timing of Motions
Effectively Advancing a Case through Motion Practice
Discovery Motions: What Does and Does Not Work?
Finding & Retaining the Best Expert to Advantage Your Client
Communicating Efficiently with Your Expert
Presentation of Your Expert at Trial
Best Practices on Cross Exam & Attack of Experts
Rehabilitating Your Expert at Trial & in Deposition



Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Christina Berish, Partner at Thompson Coburn LLP
Damian D. Capozzola, Nationally Respected Trial Lawyer 

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Call to Save $40 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: John.Cooper@lw.com
To: Allen.Winsor@myfloridalegal.com; Heekin, Jack; Cerio, Tim; Jon.Glogau@myfloridalegal.com;

 Osvaldo.Vazquez@myfloridalegal.com; Varn, Craig
Cc: ABID.QURESHI@LW.com; Gregory.Garre@lw.com; Claudia.O"Brien@lw.com; Philip.Perry@lw.com;

 CKise@foley.com; ALosey@foley.com; McKee, Jim; tom@aqualawyers.com; don@aqualawyers.com;
 Vanessa@aqualawyers.com; PAUL.SINGARELLA@LW.com

Subject:

 
 
Thank you.
 
John
 
 

From: Cooper, John (DC) 
Sent: Wednesday, September 02, 2015 4:56 PM
To: Allen Winsor; Heekin, Jack; tim.cerio@eog.myflorida.com; Jon Glogau; Osvaldo Vazquez;
 craig.varn@dep.state.fl.us
Cc: Qureshi, Abid (DC); Garre, Gregory (DC); O'Brien, Claudia (DC); Perry, Philip (DC); CKise@foley.com;
 ALosey@foley.com; jmckee@foley.com; Tom Wilmoth; Don Blankenau; Vanessa@aqualawyers.com;
 Singarella, Paul (OC)
Subject
 

 

 
Thanks.
 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

 

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.
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No. 142, Original 
_______________________________ 

 
In the 

 
Supreme Court of the United States 

_______________________________ 
 

STATE OF FLORIDA, 
 

  Plaintiff, 
 

v. 
 

STATE OF GEORGIA, 
 

  Defendant. 
_______________________________ 

 
Before the Special Master 

 
Hon. Ralph I. Lancaster 

_______________________________ 
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Respectfully submitted,  
 
 
PAMELA JO BONDI  
ATTORNEY GENERAL, STATE OF 
FLORIDA  
 
ALLEN WINSOR  
SOLICITOR GENERAL  
Counsel of Record  
JONATHAN GLOGAU  
SPECIAL COUNSEL  
OFFICE OF THE ATTORNEY GENERAL  
The Capitol, PL-01  
Tallahassee, FL 32399-1050  
Tel.: (850) 414-3300  
 
CRAIG VARN  
SPECIAL COUNSEL  
FLORIDA DEPARTMENT OF 
ENVIRONMENTAL PROTECTION  
3900 Commonwealth Blvd. MS 35  
Tallahassee, FL 32399-3000  
Tel.: (850) 245-2295  

CHRISTOPHER M. KISE  
JAMES A. MCKEE  
ADAM C. LOSEY 
FOLEY & LARDNER LLP  
106 East College Avenue  
Tallahassee, FL 32301  
Tel.: (850) 513-3367  
 
GREGORY G. GARRE  
PHILLIP J. PERRY  
ABID R. QURESHI  
CLAUDIA M. O’BRIEN  
JOHN S. COOPER 
LATHAM & WATKINS LLP  
555 11th Street, NW  
Suite 1000  
Washington, DC 20004  
Tel.: (202) 637-2207  
 
DONALD G. BLANKENAU  
THOMAS R. WILMOTH  
BLANKENAU WILMOTH JARECKE 
LLP  
1023 Lincoln Mall  
Suite 201  
Lincoln, NE 68508-2817  
Tel.: (402) 475-7080  
 
Attorneys for the State of Florida 

 

 



From: KEVIN WOOD
To: Walton County Sheriff PIO Catherine Rodriguez
Cc: Marsh Pamela (USAFLN); FBI Alexis Hatten; Pamela Bondi; Governor Legal Affairs Head Peter Antonacci; Cerio,

 Tim; Florida Attorney General Public Records Mediation Head Pat Gleason; Russell, Monica; Scott Open
 Government; Governor Rick Scott

Subject: Confederate Flag on Public Property Is A Federal Criminal Civil Rights Violation Obstructing Access to State Courts
 in Walton County

Date: Thursday, September 03, 2015 8:19:38 AM

Only "White Supremacists" can look forward to
 justice in the Walton County Courthouses.  Non-
whites should not expect equal protection in
 Walton County courtrooms.  As the designer of
 the Confederate flag, Wililam T. Thompson,
 espoused in 1863: "As a people we are fighting
 to maintain the Heaven-ordained supremacy of
 the white man over the inferior or colored race;
 a white flag would thus be emblematical of our
 cause.— William T. Thompson, Daily Morning
 News, (April 23, 1863)",   The white in the
 confederate flag stands for this racist premise.
  The Clerk of Court, Judges, and County
 Commissioners in Walton County should be
 prosecuted under federal civil rights conspiracy
 laws, 18 U.S.C. 241 and 242, for posting a
 symbol of hatred and intimidation against non-
whites under color of law in Walton County and
 should be impeached by Order of the Governor
 of Florida.

Kevin Earl Wood
Investigative Reporter
Bay Community News
Southern Christian Leadership Conference (SCLC)
 Member
NAACP Member
Disabled Commissioned Vietnam Era Veteran
American Legion Member



850-785-3768
Cell: 850-358-2200
Email: allunited@bellsouth.net
6925 Wood Place
Panama City, FL 32404









From: Garry J. Rhoden
To: Cerio, Tim
Subject: Rhoden Email
Date: Wednesday, September 02, 2015 5:03:45 PM

Hi Tim.
 
Long time no talk. Boy how time goes by so fast! I read of a reference to you on Dean Laura
 Rosenbury’s Twitter feed just now so I thought I’d reach out and say hello. Do you ever see any of
 the old GH people? I had lunch with Prineet a few weeks back. He’s doing very well-has his own firm
 now.

Best wishes.

Garry
 
Garry J. Rhoden
Colling Gilbert Wright & Carter LLC
801 North Orange Avenue, Suite 830
Orlando, Florida 32801
407.712.7300 (t)
407.712.7301 (f)
866.FLA.FIRM (Toll Free @ 866.352.3476)
grhoden@thefloridafirm.com
www.TheFloridaFirm.com
Rated AV Preeminent® by Martindale-Hubbell®
Licensed in FL, MS, TN, KY, AR, NC, & the District of Columbia
 
This electronic transmission is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§
 2510-2521. This email is also confidential, and all content is opinion and privileged information and
 intended for the initial addressee(s) only. It contains information from the law firm of Colling Gilbert
 Wright & Carter, LLC that is subject to the attorney-client communication privilege, and/or is
 privileged as attorney work product.  It is intended for the use of the recipients within an electronic
 mail program, which should appear above. If you are not the intended recipient, be aware that any
 disclosure, copying, distribution or use of the contents of this information is prohibited. If you have
 received this transmission in error, please immediately notify us by telephone (407) 712-7300 or by
 electronic mail to info@TheFloridaFirm.com immediately. Please also be aware that our server
 filters incoming email for spam and viruses that may delay receipt, so if you are sending important
 correspondence or other documents then please also send by fax or mail to ensure timely receipt.
 Thank you.
 



From: Wyland, Kerri
To: Leadership Team; Press
Subject: *VIDEO RELEASE* Governor Scott and Local Leaders Highlight Job Growth at Pratt & Whitney in West Palm Beach
Date: Wednesday, September 02, 2015 4:59:12 PM

For Immediate Release 

September 2, 2015
Contact: media@eog.myflorida.com

(850) 717-9282
 

*VIDEO RELEASE*

Governor Scott and Local Leaders Highlight Job Growth at

 Pratt & Whitney in West Palm Beach
 

To view Governor Rick Scott’s video, click HERE.

 



To view Representative Patrick Rooney’s video, click HERE.
 

To view Kelly Smallridge’s, President of the Business Development Board of Palm
 Beach County, video, click HERE.

 
WEST PALM BEACH, Fla. – Today, Governor Rick Scott visited Pratt & Whitney, a
 world leader in the design, manufacture and service of aircraft engines and auxiliary
 power units, to highlight their recent job growth. In 2012, Governor Scott joined Pratt &
 Whitney in announcing plans to create over 200 new jobs. Pratt & Whitney has
 exceeded their job creation goals for 2013 and 2014, and have already created more
 than 90 new jobs for families in West Palm Beach.

###
 



From: John.Cooper@lw.com
To: Allen.Winsor@myfloridalegal.com; Heekin, Jack; Cerio, Tim; Jon.Glogau@myfloridalegal.com;

 Osvaldo.Vazquez@myfloridalegal.com; Varn, Craig
Cc: ABID.QURESHI@LW.com; Gregory.Garre@lw.com; Claudia.O"Brien@lw.com; Philip.Perry@lw.com;

 CKise@foley.com; ALosey@foley.com; McKee, Jim; tom@aqualawyers.com; don@aqualawyers.com;
 Vanessa@aqualawyers.com; PAUL.SINGARELLA@LW.com

Subject:

 

 
Thanks.
 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

 

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP
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Respectfully submitted,  
 
 
PAMELA JO BONDI  
ATTORNEY GENERAL, STATE OF 
FLORIDA  
 
ALLEN WINSOR  
SOLICITOR GENERAL  
Counsel of Record  
JONATHAN GLOGAU  
SPECIAL COUNSEL  
OFFICE OF THE ATTORNEY GENERAL  
The Capitol, PL-01  
Tallahassee, FL 32399-1050  
Tel.: (850) 414-3300  
 
CRAIG VARN  
SPECIAL COUNSEL  
FLORIDA DEPARTMENT OF 
ENVIRONMENTAL PROTECTION  
3900 Commonwealth Blvd. MS 35  
Tallahassee, FL 32399-3000  
Tel.: (850) 245-2295  

CHRISTOPHER M. KISE  
JAMES A. MCKEE  
ADAM C. LOSEY 
FOLEY & LARDNER LLP  
106 East College Avenue  
Tallahassee, FL 32301  
Tel.: (850) 513-3367  
 
GREGORY G. GARRE  
PHILLIP J. PERRY  
ABID R. QURESHI  
CLAUDIA M. O’BRIEN  
JOHN S. COOPER 
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Washington, DC 20004  
Tel.: (202) 637-2207  
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1023 Lincoln Mall  
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Lincoln, NE 68508-2817  
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From: Schutz, Jackie
To: Cerio, Tim
Cc: Sunburst
Subject: FW: Iran Letter
Date: Wednesday, September 02, 2015 3:58:20 PM
Attachments: Letter from Governors to POTUS re Iran Nuclear Agreement - DRAFT.v3 (cle....docx

 

 



September ___, 2015 
 
 
 
The Honorable Barack Obama 
President of the United States 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500 
 
Dear Mr. President: 
 
We write today to express our opposition to the Joint Comprehensive Plan of Action, generally 
referred to as the Iran nuclear agreement, which your Administration recently negotiated with 
Iran, the P5+1 and European Union.   
 
If implemented, this agreement would lead to the lifting of United States nuclear-related 
sanctions on Iran without any guarantee that Iran’s drive toward obtaining a nuclear weapon will 
be halted or even slowed.  Iran is a state sponsor of terrorism, and it should not be permitted any 
pathway toward obtaining a nuclear weapon, now or ever.   
 
The lifting of federal sanctions that will result from this agreement will only result in Iran having 
more money available to fund terrorist groups and attacks.  Adam Szubin, acting Under 
Secretary of the Treasury for Terrorism and Financial Crimes recently told the Senate Committee 
on Banking, Housing and Urban Affair that he expects “to continue to see Iran funding 
Hezbollah and its other violent terrorist proxies.” 
 
The people of our states will not be safer as a result of this agreement, much less citizens of 
countries like Israel which Iran has threatened to destroy. 
 
Many of our states have divestment policies for state run pension funds and other state 
investments, as well as restrictions against state contractors being invested in or doing business 
with the government of Iran.   
 
Paragraph 25 of the Iran nuclear agreement provides that the federal government will “actively 
encourage” states to lift state-level sanctions such as the divestment and contracting restriction 
laws.  While Secretary Kerry confirmed in testimony before the House Foreign Affairs 
Committee that the agreement will not preempt state law because it is not a treaty, we are 
concerned about what steps your Administration may take to attempt to implement paragraph 25. 
 



Therefore, we wish to make it clear to you in advance of any efforts to implement paragraph 25 
that our states do not intend to lift the various state-level sanctions that are now in effect.  These 
state-level sanctions are critically important and must be maintained.   
 
Sincerely, 
 
xxxxxxxxxxx 
 
 
cc: The Honorable John Boehner, Speaker of the House 
 The Honorable Mitch McConnell, Majority Leader of the Senate 
 



From: Cerio, Tim
To: Dane, Laura
Subject: Fwd: Iran Divestment
Date: Wednesday, September 02, 2015 3:32:57 PM

Sent from my iPhone

Begin forwarded message:

From: Tim Cerio <tcerio@earthlink.net>
Date: August 31, 2015 at 8:48:56 AM EDT
To: "Cerio, Tim" <Tim.Cerio@eog.myflorida.com>
Subject: Fwd: Iran Divestment

Sent from my iPhone

Begin forwarded message:

From: Adam Hasner <adam@hasner.org>
Date: August 12, 2015 at 3:53:55 PM EDT
To: "tcerio@earthlink.net " <tcerio@earthlink.net>
Subject: Fwd: Iran Divestment

Begin forwarded message:

From: Christopher Holton
 <chris@christopherholton.com>
Date: August 12, 2015 at 11:11:08 AM EDT
To: Adam Hasner <adam@hasner.org>
Subject: Iran Divestment

Dear Adam:
I am writing you about an urgent issue because of
 Florida's and your
personal leadership on this issue.
As you know, before the American Laws for American
 Courts campaign, I



focused primarily on Iran Divestment as the director of
 the Center's
Divest Terror Initiative.
No state has done more than Florida with regard to this
 issue:
Here is a link to the original Florida Iran Divestment
 law:
http://laws.flrules.org/files/Ch_2007-088.pdf
The law contains the following passage:
(b) If any of the following occur, the public fund shall no
 longer
scrutinize companies according to subparagraph (1)(t)4.
 and shall no
longer assemble the Scrutinized Companies with
 Activities in the Iran
Petroleum Energy Sector List and shall cease
 engagement, investment
prohibitions, and divestment...
1. The Congress or President of the United States
 affirmatively and
unambiguously states, by means including, but not
 limited to,
legislation, executive order, or written certification from
 the
President to Congress, that the government of Iran has
 ceased to
acquire weapons of mass destruction and support
 international
terrorism;
2. The United States revokes all sanctions imposed
 against the govern-
ment of Iran; or
3. The Congress or President of the United States
 affirmatively and
unambiguously declares, by means including, but not
 limited to,
legislation, executive order, or written certification from
 the
President to Congress, that mandatory divestment of the
 type provided
for in this act interferes with the conduct of United States
 foreign
policy.
As you can see, number 3 above appears to open the
 possibility that
Obama can wipe out Florida's Iran Divestment policy
 with a simply wave
of his pen.
Other states, notably California and New Jersey, have
 language that



prevents this.
For Instance, New Jersey only contains:
d. Notwithstanding the other provisions of this section to
 the
contrary, this act shall be of no effect if:
(1) the Congress or the President of the United States,
 affirmatively
and unambiguously, declares by means including, but
 not limited to,
legislation, executive order, or written certification from
 the
President to Congress that the government of Iran has
 ceased to
acquire or develop weapons of mass destruction and, to
 support
international terrorism; or
(2) the United States revokes all sanctions imposed
 against the
government of Iran.
How can we reach the people involved with this effort in
 the Florida
legislature to warn them?
Thanks
Christopher



From: Cerio, Tim
To: Dane, Laura
Subject: Surprise! The States Can Reject the Iran Deal - Breitbart
Date: Wednesday, September 02, 2015 3:31:30 PM

Pls print. 

http://www.breitbart.com/big-government/2015/07/22/surprise-the-states-can-reject-the-iran-deal/

Sent from my iPhone



From: FLAUDGEN AUDRPT
To: DeLoach, Jamie; CANNON.AMANDA; jeff.atwater@myfloridacfo.com; Cerio, Tim; Miguel, Melinda; MCVANEY.JOE;

 Plante, Ken; Kelly, Cynthia; Brewer, Durward; COX.DAVID; Camechis, Karen; Williamson, Heather; Kypreos,
 Stanley; Diez-Arguelles, Jose; Governor Rick Scott; Takacs, Jeff; Pransky, Noah; Lopez-Cantera, Carlos; Van
 Sickler, Michael; NANCY REEDER; fnc@publicnewsservice.org

Subject: Report No. 2016-012 Okaloosa County Board of County Commissioners and Okaloosa County Clerk of the Circuit
 Court, Follow-Up on Report No. 2014-068 - Operational Audit

Date: Wednesday, September 02, 2015 3:01:14 PM
Attachments: 2016-012.pdf

The attached PDF file is the final report issued by the Auditor General for the entity and
 audit specified on the subject line.  The PDF file can be viewed using Adobe Acrobat
 Reader.  If you do not have the Reader, please visit www.adobe.com to download a FREE
 copy.  This report will be placed on our Web site at www.myflorida.com/audgen.
 
If you have requested a hard copy of the report, it will be provided to you within the next 5
 business days.  Should you have any questions or decide that you no longer wish to
 receive a hard copy, please contact us by e-mail at flaudgen@aud.state.fl.us.
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Board of County Commissioners and Clerk of the Circuit Court 

The Okaloosa County Board of County Commissioners and Okaloosa County Clerk of the Circuit 

Court who served during the period August 2014 through January 2015 are listed below: 

 

Board of County Commissioners  District No. 

Wayne Harris  1 

Dave Parisot to 11-17-2014   2 

Carolyn Ketchel from 11-18-2014  2 

Nathan Boyles, Vice Chair to 12-31-2014, Chair from 1-1-2015  3 

Don Amunds to 11-17-2014   4 

Trey Godwin from 11-18-2014  4 

Kelly Windes, Chair to 12-31-2014, Vice Chair from 1-1-2015  5 

   

Clerk of the Circuit Court    

Don W. Howard to 10-30-2014   

J. D. Peacock from 10-31-2014   

The team leader was Joseph D. Dykes, CPA, and the audit was supervised by Kenneth C. Danley, CPA. 

Please address inquiries regarding this report to Marilyn D. Rosetti, CPA, Audit Manager, by e-mail at 

marilynrosetti@aud.state.fl.us or by telephone at (850) 412-2902. 

This report and other reports prepared by the Auditor General are available at: 

www.myflorida.com/audgen 

Printed copies of our reports may be requested by contacting us at: 

State of Florida Auditor General 

Claude Pepper Building, Suite G74 ∙ 111 West Madison Street ∙ Tallahassee, FL 32399-1450 ∙ (850) 412-2722 
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OKALOOSA COUNTY BOARD OF COUNTY COMMISSIONERS 
AND OKALOOSA COUNTY CLERK OF THE CIRCUIT COURT 

Follow-Up on Report No.  2014-068 

SUMMARY 

This report provides the results of our audit to determine the extent to which the Okaloosa County Board 

of County Commissioners (BCC) and Okaloosa County Clerk of the Circuit Court (CCC) had taken, or 

were in the process of taking, corrective actions to address the findings included in our report  

No. 2014-068.  Our follow-up procedures to determine the BCC’s and CCC’s progress in addressing the  

21 findings and recommendations contained in our report No. 2014-068 disclosed that, as of the 

completion of our follow-up procedures in June 2015, the BCC’s and CCC’s actions corrected 13 findings  

(i.e., Nos. 1, 2, 3, 4, 8, 10, 11, 12, 13, 17, 19, 20, and 21), partially corrected 5 findings (i.e., Nos. 7, 9, 

14, 16, and 18), and did not correct 2 findings (i.e., Nos. 6 and 15).  The BCC took no corrective action 

regarding Finding 5. 

BACKGROUND 

Okaloosa County Board of County Commissioners.  The BCC is the chief legislative body in the 

County, and its general duties and responsibilities are outlined in State law.1  The BCC is composed of 

five County Commissioners, and each County Commissioner is elected to a 4-year term by the voters in 

the geographical district in which he or she resides.  The BCC approves the County budget, adopts local 

ordinances and resolutions, and establishes policies and procedures that govern the County and protect 

the health, safety, and welfare of the citizens. 

Okaloosa County Clerk of the Circuit Court.  The Florida Constitution establishes the CCC as public 

trustee for the County.  In this role, the CCC provides for checks and balances in County government by 

acting as clerk to the BCC, clerk to the court, keeper of public records, comptroller, and internal auditor 

of County funds.  The CCC serves County government by acting as accountant and auditor for the BCC, 

collector and distributor of statutory assessments, and guardian of public records, public funds, and public 

property.  The CCC serves the court by ensuring that appropriate parties carry out the court’s orders, 

judgments, or directives; maintaining the court’s records; collecting and disbursing court-assessed fines, 

fees, and assessments; and collecting and disbursing court-ordered child support and alimony payments.  

The CCC serves State Government by collecting and disbursing documentary stamps and intangible 

taxes to the State; collecting and disbursing other State-mandated fees and assessments to the State; 

providing informational, financial, and statistical data to the State; and managing County funds in 

accordance with State law.  

As directed by the Legislative Auditing Committee, we conducted an operational audit of the BCC and 

CCC for the period October 2011 through February 2013, and selected actions taken subsequent thereto, 

                                                 
1 Chapter 125, Florida Statutes. 
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and issued our report No. 2014-068 in December 2013.  In accordance with State law,2 we performed  

follow-up procedures, as deemed necessary, to determine the BCC’s and CCC’s progress in addressing 

the findings and recommendations contained within that report.   

FINDINGS AND RECOMMENDATIONS 
OKALOOSA COUNTY BOARD OF COUNTY COMMISSIONERS 

FRAUD AND ETHICS CONTROLS/RISK ASSESSMENTS 

Finding 1: Fraud Controls and Risk Assessments 

Previously Reported 

The BCC had not performed and documented periodic fraud or control risk assessments of the operations 

of BCC departments, developed written action plans that implement and monitor needed controls, or 

included a fraud response plan in its policies and procedures.  In April 2013, the BCC contracted with a 

certified public accounting (CPA) firm to perform an overall fraud and control risk assessment, and the 

CPA firm released its report in August 2013.  

We recommended that the BCC continue efforts to ensure that periodic fraud and control risk 

assessments are performed and action plans are prepared to implement and monitor needed controls.  

In addition, we recommended that the BCC enhance its anti-fraud program policies and procedures to 

include a written fraud response plan. 

Results of Follow-Up Procedures 

The BCC’s actions corrected this finding.  The BCC implemented the recommendations included in 

the August 2013 CPA firm’s fraud and control risk assessment report and adopted a written fraud 

response plan.   

Finding 2: Statements of Financial Interests 

Previously Reported  

Two BCC local officers did not file the statutorily required statement of financial interests with the 

Okaloosa County Supervisor of Elections.  

We recommended that the BCC ensure the names and positions of applicable local officers, as defined 

in State law,3 are communicated to the Florida Commission on Ethics (Commission) to assist the 

Commission in identifying and notifying all persons required to file a statement of financial interests. 

Results of Follow-Up Procedures 

The BCC’s actions corrected this finding.  The BCC established procedures to annually communicate 

the names and positions of applicable local officers to the Commission.  In February 2014, BCC personnel 

                                                 
2 Section 11.45(2)(j), Florida Statutes. 
3 Section 112.3145(1), Florida Statutes. 
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communicated this information to the Commission for 31 local officers.  We selected the records of  

23 local officers for testing and determined that each had filed a statement of financial interests for the 

2013 calendar year.  

Finding 3: Conflicts of Interest 

Previously Reported  

BCC policies and procedures were not adequate to identify and prevent potential conflicts of interest.  

We recommended that the BCC enhance policies and procedures, as needed, to identify and prevent 

potential conflicts of interest.  Such policies could include, for example, requiring employees to disclose 

potential conflicts of interest.  

Results of Follow-Up Procedures 

The BCC’s actions corrected this finding.  In September 2014, the BCC approved a policy requiring 

BCC employees to disclose, at least annually, potential conflicts of interest.  The policy requires that any 

potential conflicts of interest be provided to purchasing department personnel for their consideration when 

making purchasing decisions.  In February 2015, one commissioner identified a potential conflict of 

interest to the BCC, which was provided to the purchasing department for consideration when making 

future purchasing decisions. 

ADMINISTRATIVE MANAGEMENT 

Finding 4: BCC Duties and Responsibilities 

Previously Reported  

Listings of disbursements that included the check number, amount, payee, and purpose of each 

expenditure were not recorded in the BCC minutes, contrary to State law.4 

We recommended that the BCC ensure that the check number, amount, payee, and purpose of each 

expenditure are recorded in the BCC minutes as required by State law.  

Results of Follow-Up Procedures 

The BCC’s actions corrected this finding.  Minutes for 10 BCC meetings held during the period  

August 2014 through January 2015 contained a link to the CCC’s Web site that provided a disbursement 

listing, including the check number, amount, payee, and purpose of each expenditure. 

Finding 5: Fund Balance – General Fund 

Previously Reported  

The BCC had not adopted policies addressing an acceptable level of unrestricted fund balance in the 

General Fund or developed a plan to replenish the unrestricted fund balance should it fall below target 

levels. 

                                                 
4 Section 136.06(1), Florida Statutes. 
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We recommended that the BCC adopt formal policies addressing an acceptable level of unrestricted fund 

balance in the General Fund and develop a formal plan to replenish the unrestricted fund balance should 

it fall below target levels.  

Results of Follow-Up Procedures 

The BCC took no corrective action regarding this finding.  The Government Finance Officers 

Association (GFOA) recommends that local governments establish a formal policy that provides for 

maintaining, at a minimum, an unrestricted fund balance in the General Fund that is no less than 2 months 

(17 percent) of the General Fund’s operating revenues or operating expenditures.  The policy should also 

provide for replenishing unrestricted fund balance when the balance falls below the target level.  

However, the BCC did not adopt a formal policy addressing an acceptable level of unrestricted fund 

balance in the General Fund.  BCC personnel indicated that flexibility is necessary for establishing 

appropriate reserves and that they monitor unrestricted fund balances to ensure amounts are maintained 

for anticipated and unanticipated expenditures.  At September 30, 2014, the County reported a General 

Fund unrestricted fund balance of $7,728,773, which is 10 and 9 percent of 2013-14 fiscal year operating 

revenues and expenditures, respectively, and less than the 17 percent level recommended by the GFOA.  

Policies that establish acceptable levels of General Fund unrestricted fund balance would set forth 

management’s intent for such levels, provide public awareness of the levels, and guide BCC personnel 

to ensure adequate resources are available for emergencies or unforeseen circumstances. 

Recommendation: The BCC should adopt a formal policy addressing an acceptable level of 
unrestricted fund balance in the General Fund.  Such policy should include a formal plan to 
replenish the unrestricted fund balance should it fall below the target level.  

RESTRICTED RESOURCES 

Finding 6: Accounting for Fuel Taxes 

Previously Reported 

The BCC had not established separate accountability for each type of fuel tax to demonstrate fuel taxes 

were spent for authorized purposes.  

We recommended that the BCC establish separate accountability for each type of fuel tax to demonstrate 

fuel taxes were spent for authorized purposes. 

Results of Follow-Up Procedures 

The BCC’s actions did not correct this finding.  Although BCC and CCC personnel discussed this 

issue and were working on a solution, separate accountability for each type of fuel tax had not been 

established as of June 2015.  In the absence of separate accountability for each type of fuel tax, there is 

an increased risk that fuel taxes may be used for unauthorized purposes.   

Recommendation: The BCC should establish separate accountability for each type of fuel tax 
to demonstrate fuel taxes were spent for authorized purposes. 
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Finding 7: Use of Law Enforcement Trust Fund Moneys 

Previously Reported  

The BCC did not obtain adequate support for certain disbursements from the law enforcement trust fund 

(LETF) or document its decision as to how certain disbursements represented allowable uses of LETF 

moneys in accordance with the provisions of State law.5 

We recommended that the BCC continue efforts to obtain adequate support for all disbursements from 

the LETF, document its decision as to how the disbursements represent allowable uses of LETF moneys 

in accordance with the provisions of State law, and provide such documentation to the CCC.  We also 

recommended that the BCC ensure that organizations receiving LETF moneys provide the CCC with the 

required accounting of the use of LETF moneys. 

Results of Follow-Up Procedures 

The BCC’s actions partially corrected this finding.  In January 2014, the Okaloosa County Sheriff’s 

Office (OCSO) and BCC’s Joint Operating Procedures (Procedures) for the LETF were revised to 

describe the requirements for initiating a request for expenditure from the LETF, authorized uses of LETF 

moneys, BCC review and approval process, and process for disbursing funds and submitting receipts.  

Section 5 of the Procedures requires the OCSO and any entity or organization receiving LETF moneys 

to provide supporting documentation, such as a summary of the costs and related receipts, for 

expenditures of those moneys within 90 days of disbursement by the BCC.  Organizations other than the 

OCSO must provide the documentation for expenditures to the OCSO with a copy to the CCC.   

During the period August 1, 2014, through January 8, 2015, the BCC disbursed $15,000 in LETF moneys 

to the OCSO for subsequent disbursement to six different organizations.  In approving the disbursements 

of LETF moneys, the BCC ensured that the intended use of the disbursements represented allowable 

uses of LETF moneys.  However, the BCC did not ensure that the documentation for LETF expenditures 

was provided to the CCC within 90 days of disbursement by the BCC nor, in the absence of the required 

documentation, did the BCC seek reimbursement of the LETF moneys from the organizations.  As of 

April 15, 2015, the required documentation had been provided to the CCC by only one of the six 

organizations.  The risk that LETF moneys will be used for unallowable purposes increases when 

adequate support is not obtained for disbursement requests. 

Recommendation: The BCC should ensure that organizations receiving LETF moneys timely 
provide the CCC with the required documentation of the use of LETF moneys or seek 
reimbursement from the organizations. 

                                                 
5 Section 932.7055, Florida Statutes. 
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PROCUREMENT 

Finding 8: Procurement of Professional Services 

Previously Reported  

The BCC did not competitively procure certain professional services and did not document that these 

services could only be obtained from one company.  

We recommended that the BCC ensure that professional services are competitively procured or 

document the reason competitive procurement is not possible in accordance with its policies and 

procedures. 

Results of Follow-Up Procedures 

The BCC’s actions corrected this finding.  BCC policies and procedures require that requests for 

proposals or qualifications be issued to competitively procure professional services.  When only one 

company can provide specific professional services, BCC policies and procedures require that a sole 

source data sheet be completed by the requesting department and reviewed, approved, and signed by 

the Purchasing Director to document that competitive procurement is not possible.  Our tests indicated 

that professional services acquired during the period August 2014 through January 2015 were 

competitively procured when required and, as applicable, sole source data sheets were generally 

completed by the requesting department and reviewed, approved, and signed by the Purchasing Director.  

Finding 9: Contractual Services 

Previously Reported  

The BCC needed to strengthen its procedures regarding the procurement of contractual services. 

We recommended that the BCC strengthen procedures to ensure that all contracts include adequate 

provisions to effectively protect the interests of the BCC, contract payments are properly supported at 

the time the payments are approved and paid, required approvals are obtained for all contract payments 

in accordance with BCC policies and procedures, contract payments are properly monitored and do not 

exceed maximum amounts stipulated in the contracts, and contract renewals are properly executed in 

accordance with contract provisions and BCC policies and procedures. 

Results of Follow-Up Procedures 

The BCC’s actions partially corrected this finding.   

Contract Design.  The BCC strengthened procedures to ensure contracts included adequate provisions 

to effectively protect its interests.  Our test of 13 of the 67 contracts entered into during the period August 

2014 through January 2015 disclosed that the BCC’s legal counsel reviewed the proposed contracts to 

ensure the BCC’s interests were effectively protected. 

Approval and Support for Contract Payments.  Our review of 13 contractual services payments totaling 

$148,241 made during the period August 2014 through January 2015 disclosed that required approvals 
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were obtained for the contract payments in accordance with BCC policies and procedures and that 

contract payments were properly supported at the time the payments were approved and paid. 

Monitoring of Contract Payments.  CCC personnel assigned a project number to each contract to record 

contract payments and could compare cumulative contract payments to maximum amounts stipulated in 

the contracts.  The 13 contractual services payments tested did not disclose any contracts that were 

overpaid; however, BCC records did not evidence a comparison of cumulative contract payments to 

maximum amounts stipulated in the contracts.  Without effectively monitoring contract payments, there 

is an increased risk that the BCC may make contract payments in excess of the maximum amount 

stipulated in contracts. 

Contract Renewals.  Our review of seven contracts renewed during the period August 2014 through 

January 2015 disclosed that the contract renewals were properly executed in accordance with contract 

provisions and BCC policies and procedures. 

Recommendation: The BCC should strengthen its procedures to ensure that contract payments 
are properly monitored and do not exceed maximum amounts stipulated in the contracts. 

Finding 10: Questioned Expenditures 

Previously Reported  

BCC records did not adequately document the authorized public purpose served by certain promotional 

and training-related expenditures.  Also, the BCC did not establish written procedures for the use of 

promotional gift cards. 

We recommended that the BCC strengthen procedures to ensure that the authorized public purpose of 

expenditures is adequately documented in BCC records and establish written procedures for the 

distribution and use of promotional gift cards.  We also recommended that the BCC document the 

necessity of providing food and beverages to employees attending training and paying for facility and 

equipment rentals when its own facilities are available. 

Results of Follow-Up Procedures 

The BCC’s actions corrected this finding.  The BCC incurred $136,000 in promotional activity 

expenditures (excluding expenditures related to the Tourist Development Department) during the period 

August 2014 through January 2015.  Our review of 20 promotional activity expenditures totaling $61,748 

disclosed that the authorized public purpose of the expenditures was documented in BCC records. 

BCC personnel indicated that no promotional gift cards were purchased or used, no food or beverages 

were provided to employees attending training, and no facilities or equipment were rented for training 

when BCC facilities or equipment were available during the period August 2014 through January 2015.  

Further, our review disclosed no such expenditures.  

Finding 11: Purchasing Card Controls 

Previously Reported  

The BCC needed to strengthen its procedures relating to the use of purchasing cards (p-cards). 
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We recommended that the BCC strengthen p-card policies and procedures to ensure that an independent 

review and approval is documented for all purchases; p-card expenditure reports include the required 

statements that employees and reviewers have certified they reviewed the applicable p-card expenditure 

report, reports are supported by receipts, all purchases made are for official County business, and the 

purchases are in accordance with applicable rules and directives; single transaction limits are not 

exceeded; prior to payment, employees acknowledge the receipt of goods and services purchased; BCC 

records evidence the authorized public purpose served by the expenditures; and p-cards for terminated 

employees are timely canceled. 

Results of Follow-Up Procedures 

The BCC’s actions corrected this finding.  In April 2013, the BCC updated its p-card policies and 

procedures to provide for independent reviews, certifications from employees and reviewers, the timely 

cancellation of p-cards for terminated employees, and acknowledgments that goods or services were 

received prior to payment.  Our review of 23 p-card transactions totaling $23,843 incurred during the 

period August 2014 through January 2015 disclosed that an independent review and approval was 

documented for all purchases; p-card expenditure reports included the required certification statements 

from employees and reviewers; BCC records evidenced the authorized public purpose served by the 

expenditures; single transaction limits were generally not exceeded; and prior to payment, employees 

acknowledged the receipt of goods and services purchased.  In addition, our review of p-card records for 

seven employees who terminated during the period August 2014 through January 2015 disclosed that 

each employee’s p-card was timely canceled.   

Finding 12: Advance Payments 

Previously Reported  

The BCC did not document the necessity of paying for certain goods and services in advance of their 

receipt, contrary to State law.6 

We recommended that the BCC strengthen policies and procedures to ensure that advance payments 

are approved and paid only if the payments result in a savings that is equal to or greater than the amount 

that would be earned by investing the funds and paying later, or if the payments are essential to BCC 

operations and the goods or services being paid for are available only if advance payment is made. 

Results of Follow-Up Procedures 

The BCC’s actions corrected this finding.  Our review of six advance payments totaling $140,009 

made during the period August 2014 through January 2015 disclosed that BCC records documented that 

the payments were for goods or services that were essential to BCC operations and the goods or services 

being paid for were available only if advance payments were made.  

                                                 
6 Section 28.235, Florida Statutes, provides that the CCC can make advance payments on behalf of the BCC for goods and 
services pursuant to rules or procedures adopted by the State Chief Financial Officer (CFO) for advance payment of invoices 
submitted to State agencies.  The CFO established such rules and procedures in the Reference Guide for State Expenditures, 
which provides that advance payments may be made if the payments result in a savings that is equal to or greater than the 
amount that would be earned by investing the funds and paying later, or if the payments are essential to the operations of the 
agency and the goods or services are available only if advance payment is made. 
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TRAVEL 

Finding 13: Travel Allowances 

Previously Reported  

Several County Commissioners received monthly travel allowances based on typical month travel 

statements that were outdated, included unallowed mileage, or did not include adequate descriptions of 

the travel claimed. 

We recommended that the BCC strengthen procedures to ensure that travel allowances are paid based 

on typical month travel statements that are updated annually, include sufficiently detailed information, 

and are correctly calculated in accordance with the provisions of State law7 and guidance provided in 

applicable Attorney General opinions.8 

Results of Follow-Up Procedures 

The BCC’s actions corrected this finding.  Our review of travel allowances provided to five County 

Commissioners during the period August 2014 through January 2015 disclosed that the travel allowances 

were paid based on typical month travel statements that were updated annually, included sufficiently 

detailed information, and were correctly calculated in accordance with the provisions of State law and 

guidance provided in applicable Attorney General opinions.   

CONTRIBUTIONS 

Finding 14: Contributions to Private Nonprofit Corporations 

Previously Reported  

The BCC had not adopted policies and procedures for making contributions to private nonprofit 

corporations.  Also, the BCC did not consistently document how contributions to the corporations served 

an authorized public purpose, require the corporations to enter into a written agreement stating the 

purpose for which the contributions should be used, or obtain a subsequent accounting from the 

corporations as to how the contributions were ultimately used. 

We recommended that the BCC adopt written policies and procedures addressing criteria to be used to 

make contributions to private nonprofit corporations, the methodology for calculating the amount of the 

contributions, and the responsibilities of the corporations receiving the contributions to provide an 

accounting as to how the contributions were ultimately used.  We also recommended that the BCC 

document how each contribution serves an authorized public purpose and obtain a subsequent 

accounting from each corporation to document that the authorized public purpose was accomplished. 

                                                 
7 Section 112.061(7)(f), Florida Statutes. 
8 For example, Attorney General Opinion No. 90-22. 
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Results of Follow-Up Procedures 

The BCC’s actions partially corrected this finding.  During the period August 2014 through  

January 2015, the BCC made contributions totaling $80,395 to nine different private nonprofit 

corporations.  Our review of these contributions disclosed that the BCC did not always document how 

each contribution served an authorized public purpose or obtain a subsequent accounting from each 

corporation to document that an authorized public purpose was accomplished.  Absent such 

documentation, there is an increased risk that contributions may be used for nonpublic purposes.  On 

March 17, 2015, the BCC adopted a nonprofit funding policy (Policy) that established eligibility criteria 

and procedures to apply for and use such funding.  The Policy requires the BCC to approve funding 

applications and purposes before funds are released, applicants requesting $10,000 or less to certify by 

affidavit that funds will be used in compliance with the Policy, and applicants receiving over $10,000 to 

provide receipts and other documentation that evidence funding was used in compliance with the Policy.   

Recommendation: The BCC should continue efforts to ensure that contributions to private 
nonprofit corporations are only for authorized public purposes. 

MOTOR VEHICLES 

Finding 15: Fuel Card Purchases 

Previously Reported  

The BCC had not established adequate controls over the use of fuel cards.  In February 2013, the County 

Administrator notified all departments that receipts for fuel charges at retail locations should be submitted 

and retained and that reconciliations of fuel charges to receipts should be performed and documented. 

We recommended that the BCC continue efforts to strengthen controls over the use of fuel cards by 

requiring BCC departments to retain all receipts from retail locations and perform reconciliations of fuel 

charges to those receipts. 

Results of Follow-Up Procedures 

The BCC’s actions did not correct this finding.  Our review of December 2014 fuel charges totaling 

$8,345 at two departments disclosed that one department did not retain 21 receipts totaling $946 for fuel 

charges at retail locations and, as a result, could not confirm that the fuel card vendor accurately invoiced 

the fuel charges or that fuel costs were accurately charged to BCC departments.  In the absence of 

reconciliations of the invoice from the fuel card vendor to receipts from retailers, the BCC cannot be 

assured that fuel charges incurred at retail locations were accurately invoiced by the fuel card vendor or 

that fuel costs were accurately charged to BCC departments.    

Recommendation: The BCC should enhance procedures to ensure that BCC departments retain 
all receipts from retail locations and perform reconciliations of fuel charges to those receipts and 
fuel card vendor invoices. 
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FINDINGS AND RECOMMENDATIONS 
OKALOOSA COUNTY CLERK OF THE CIRCUIT COURT 

ORGANIZATIONAL OVERSIGHT 

Finding 16: CCC Duties and Responsibilities 

Previously Reported  

The CCC did not ensure that adequate documentation accompanied certain BCC payment vouchers or 

deny payment of BCC payment vouchers that were inadequately supported. 

We recommended that the CCC ensure that adequate documentation accompanies each BCC payment 

voucher to evidence the validity, legality, and authorized public purpose of the expenditures, or deny 

payment of the expenditures until such documentation is provided. 

Results of Follow-Up Procedures 

The CCC’s actions partially corrected this finding.  According to CCC personnel, BCC payment 

vouchers were typically reviewed for adequate documentation of the validity, legality, and authorized 

public purpose of the expenditures before payments were processed.  However, as noted in  

Finding 14, although BCC records for certain disbursements to nonprofit organizations did not evidence 

the authorized public purpose served, the CCC did not deny payment.  Without such documentation, 

BCC records do not evidence that payments were proper expenditures of public funds.   

Recommendation: The CCC should continue efforts to ensure that adequate documentation 
accompanies each BCC payment voucher to evidence the validity, legality, and authorized public 
purpose of the expenditures, or deny payment until such documentation is provided. 

Finding 17: Internal Auditing 

Previously Reported  

The CCC had not adopted policies and procedures governing the operations of the Internal Audit 

Department, nor did the Internal Audit Department prepare periodic work plans that detailed planned 

audits and work activities. 

We recommended that the CCC adopt policies and procedures governing the operations of the Internal 

Audit Department and approve periodic work plans that detail the Department’s planned audits and work 

activities.  

Results of Follow-Up Procedures 

The CCC’s actions corrected this finding.  In August 2014, the CCC approved an annual work plan 

that outlines the Department’s planned audits and work activities and, in September 2014, the CCC 

developed policies and procedures governing the operations of the Internal Audit Department.  
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FRAUD AND ETHICS CONTROLS/RISK ASSESSMENT 

Finding 18: Fraud Controls and Risk Assessments 

Previously Reported  

The CCC had not performed periodic fraud and risk assessments of the operations of CCC departments. 

We recommended that the CCC ensure periodic fraud and control risk assessments are performed and 

documented for all CCC departments.  We also recommended that the CCC consider the risk 

assessments obtained by the BCC.   

Results of Follow-Up Procedures 

The CCC’s actions partially corrected this finding.  In July 2014, the CCC established a plan and 

methodology for performing risk assessments of key operations.  The CCC also engaged a CPA firm to 

perform an information technology risk assessment.  In September 2014, the CPA firm issued a report 

that identified several risks, including a lack of written policies and procedures, weaknesses in security 

controls, disaster plan testing, diminished accountability due to shared use of administrator level 

accounts, and risk of loss of sensitive data.  As of April 2015, the CCC was still in the process of 

implementing its risk assessment plan, completing risk assessments for all CCC departments, and 

addressing the information technology risks identified by the CPA firm.  Failure to timely implement a risk 

assessment plan diminishes the CCC’s ability to timely address fraud risks and control weaknesses that 

could adversely affect CCC operations.   

Recommendation: The CCC should continue efforts to implement its risk assessment plan, 
complete risk assessments for all CCC departments, and address the information technology 
risks identified by the CPA firm. 

Finding 19: Conflicts of Interest 

Previously Reported  

CCC policies and procedures were not adequate to identify and prevent potential conflicts of interest. 

We recommended that the CCC establish policies and procedures designed to identify and prevent 

potential conflicts of interest.  

Results of Follow-Up Procedures 

The CCC’s actions corrected this finding.  In July 2014, the CCC revised its Human Resource Policy 

Manual to require CCC employees to disclose, at least annually, potential conflicts of interest.  The 

Manual requires that identified potential conflicts of interest be provided to the CCC’s Human Resource 

Department.  If potential conflicts of interest are disclosed, CCC personnel indicated that the potential 

conflicts are provided to the Clerk for further action.  In August 2014 and January 2015, two employees 

disclosed potential conflicts of interest to the CCC’s Human Resource Department, which were provided 

to the Clerk for consideration when making future purchasing decisions. 
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ELECTRONIC COMMERCE 

Finding 20: E-payables and Electronic Funds Transfers 

Previously Reported  

The CCC had not adopted written policies and procedures, or established effective controls, over 

transactions involving electronic commerce. 

We recommended that the CCC adopt written policies and procedures addressing, and establish 

adequate controls over, electronic commerce transactions to ensure adequate integrity, security, 

confidentiality, and auditability of such transactions. 

Results of Follow-Up Procedures 

The CCC’s actions corrected this finding.  The CCC adopted policies in October 2013 and  

October 2014 that adequately addressed processes for electronic funds transfers and e-payables, 

respectively.  

INFORMATION TECHNOLOGY 

Finding 21: Access Controls 

Previously Reported  

The CCC had not established adequate controls over employee access privileges to data and information 

technology resources. 

We recommended that the CCC strengthen access control procedures to ensure that access privileges 

are only assigned to employees who require such access as part of their assigned job responsibilities.  If 

incompatible access privileges must be granted to employees due to software limitations, the CCC should 

document and retain evidence that compensating controls, such as reviewing transaction edit reports for 

propriety, have been performed. 

Results of Follow-Up Procedures 

The CCC’s actions corrected this finding.  In November 2013, the CCC adopted a policy that requires 

supervisory approval of the creation, modification, or deletion of employee access privileges and the 

periodic review of the propriety of employee access privileges.  Additional policies and procedures 

requiring independent, documented reviews of journal entries and changes made to the payroll system 

and master vendor file were also adopted and implemented to help ensure their propriety.  In April 2015, 

CCC personnel performed a review of employee access privileges and updated privileges as deemed 

appropriate. 

OBJECTIVES, SCOPE, AND METHODOLOGY  

Pursuant to Section 11.45(2)(j), Florida Statutes, no later than 18 months after the release of a report on 

the audit of a local government, we must perform appropriate follow-up procedures as we deem 
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necessary to determine the audited entity’s progress in addressing the findings and recommendations 

contained within our previous report.  Pursuant to Section 11.45(3)(a), Florida Statutes, we conducted an 

audit of the BCC and CCC and issued our report No. 2014-068.  The objectives of this audit were to 

determine the extent to which the BCC and CCC had taken, or were in the process of taking, actions to 

address the findings included in our report No. 2014-068.  Our audit included transactions, as well as 

events and conditions, occurring during the period August 2014 through January 2015, and selected 

actions taken subsequent thereto.  

This follow-up audit was conducted in accordance with applicable generally accepted government 

auditing standards.  Those standards require that we plan and perform the audit to obtain sufficient, 

appropriate evidence to provide a reasonable basis for our findings and conclusions based on our audit 

objectives.  We believe that the evidence obtained provides a reasonable basis for our findings and 

conclusions based on our audit objectives. 

An audit by its nature does not include a review of all records and actions of management, staff, and 

vendors, and as a consequence, cannot be relied upon to identify all instances of noncompliance, fraud, 

waste, abuse, or inefficiency. 

For those activities and functions included within the scope of our audit, our audit work included, but was 

not limited to, communicating to management and those charged with governance the scope, objectives, 

timing, overall methodology, and reporting of our audit; obtaining an understanding of the activities and 

functions included within the scope of our audit; exercising professional judgment in considering 

significance and audit risk in the design and execution of interviews, tests, analyses, and other 

procedures included in the audit methodology; obtaining reasonable assurance of the overall sufficiency 

and appropriateness of the evidence gathered in support of our audit findings and conclusions; and 

reporting on the results of the audit as required by governing laws and auditing standards. 

Our audit included the examination of pertinent BCC and CCC records and transactions, inquiry of BCC 

and CCC personnel, observation of procedures in practice, and additional procedures as appropriate.  

Unless otherwise indicated in this report, records and transactions were not selected with the intent of 

projecting the results, although we have presented for perspective, where practicable, information 

concerning the relevant population value or size and quantifications relative to the items selected for 

examination.  Specifically, we: 

 Determined whether the BCC performed and documented periodic fraud and control risk 
assessments of the operations of BCC departments, prepared action plans to implement and 
monitor controls, and enhanced its anti-fraud policies and procedures to include a written fraud 
response plan.   

 Determined whether the BCC communicated the names and positions of applicable local officers 
to the Florida Commission on Ethics and whether local officers filed required statements of 
financial interests.   

 Determined whether the BCC enhanced its policies and procedures to identify potential conflicts 
of interest and prevent conflicts from occurring.  Reviewed expenditures to determine whether 
payments were made to entities for which potential conflicts of interest may exist. 

 Determined whether the BCC recorded the check number, amount, payee, and authorized public 
purpose of each expenditure in its minutes. 
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 Determined whether the BCC adopted formal policies addressing an acceptable level of 
unrestricted fund balance in the General Fund and developed a formal plan to replenish the 
unrestricted fund balance should it fall below the target level. 

 Determined whether the BCC established separate accountability for each type of fuel tax to 
demonstrate fuel taxes were spent for authorized purposes. 

 Reviewed LETF disbursements to determine whether the BCC obtained adequate support for all 
disbursements.  Also, determined whether the BCC documented its decision as to how 
disbursements represent allowable uses of LETF moneys, provided such documentation to the 
CCC, and ensured that recipients provided the CCC with an accounting of the use of LETF 
moneys. 

 Reviewed the BCC’s acquisition of professional services to determine whether the services were 
competitively procured or the BCC documented the reason competitive procurement was not 
possible in accordance with its policies and procedures. 

 Reviewed BCC contracts and related contract payments to determine whether the contracts 
included adequate provisions to effectively protect the interests of the BCC; contract payments 
were properly supported at the time payments were approved and paid; required approvals were 
obtained for all contract payments in accordance with BCC policies and procedures; and contract 
payments were properly monitored and did not exceed maximum amounts stipulated in the 
contracts.  Reviewed contract renewals to determine whether they were properly executed in 
accordance with contract provisions and BCC policies and procedures. 

 Reviewed promotional expenditures to determine whether the BCC adequately documented the 
authorized public purpose of the expenditures.  Reviewed training-related expenditures to 
determine whether the BCC documented the necessity of providing food and beverages to 
employees attending training and paying for facility and equipment rentals when its own facilities 
were available.  Inquired and reviewed records to determine whether the BCC used promotional 
gift cards during the audit period, and if so, whether the BCC established written procedures over 
the distribution and use of promotional gift cards. 

 Reviewed p-card purchases to determine whether an independent review and approval of 
purchases was documented; p-card expenditure reports included the required certifications that 
users and approvers reviewed the applicable reports, the reports were supported by receipts, and 
the purchases were for official County business and in accordance with applicable rules and 
directives; single transaction limits were not exceeded; prior to payment, employees 
acknowledged the receipt of goods and services purchased; and BCC records evidenced the 
authorized public purpose served by the expenditures.  Reviewed BCC records to determine 
whether p-cards for terminated employees were timely canceled. 

 Reviewed advance payments to determine whether the payments were paid only if the payments 
resulted in a savings that was equal to or greater than the amount that would be earned by 
investing the funds and paying later, or if the payments were essential to BCC operations and the 
goods or services being paid for were available only if advance payments were made.   

 Reviewed typical month travel statements for employees receiving travel allowances to determine 
whether the statements were updated annually and included sufficiently detailed information.  
Determined whether travel allowances were correctly calculated in accordance with the provisions 
of State law and guidance provided in applicable Attorney General opinions. 

 Determined whether the BCC adopted written policies and procedures that address the criteria to 
be used to make contributions to private nonprofit corporations, the methodology for calculating 
the amount of the contributions, and the responsibilities of the corporations receiving the 
contributions to provide an accounting as to how the contributions were ultimately used.  
Reviewed contributions to determine whether the BCC documented how each contribution served 
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an authorized public purpose and obtained a subsequent accounting from each corporation to 
document that the authorized public purpose was accomplished. 

 Reviewed BCC records to determine whether BCC departments retained fuel receipts from retail 
locations and reconciled fuel charges to those receipts. 

 Reviewed BCC expenditures to determine whether the CCC ensured adequate documentation 
accompanied each BCC payment voucher to evidence the validity, legality, and authorized public 
purpose of the expenditures, or denied payment until such documentation was provided. 

 Determined whether the CCC adopted policies and procedures governing the operations of the 
Internal Audit Department and approved periodic work plans that detailed the Department’s 
planned audits and work activities. 

 Determined whether the CCC performed and documented periodic fraud and control risk 
assessments of CCC departments. 

 Determined whether the CCC adopted policies and procedures designed to identify potential 
conflicts of interest and prevent conflicts from occurring.  Reviewed expenditures to determine 
whether payments were made to entities for which potential conflicts of interest may exist. 

 Determined whether the CCC adopted written policies and procedures addressing, and 
established adequate controls over, electronic commerce transactions to ensure adequate 
integrity, security, confidentiality, and auditability of such transactions. 

 Reviewed access privileges assigned to CCC employees to determine whether those access 
privileges were appropriate and necessary given the employees’ assigned job responsibilities.  If 
incompatible access privileges existed, determined whether the CCC documented and retained 
evidence that compensating controls were performed. 

 Communicated on an interim basis with applicable officials to ensure the timely resolution of 
issues involving controls and noncompliance. 

 Performed various other auditing procedures, including analytical procedures, as necessary, to 
accomplish objectives of the audit.  

 Prepared and submitted for management response the findings and recommendations that are 
included in this report and which describe the matters requiring corrective actions.  Management’s 
response is included in this report under the heading MANAGEMENT’S RESPONSE. 

AUTHORITY 

Pursuant to the provisions of Section 11.45(2)(j), Florida Statutes, I have directed that this report be 

prepared to present the results of our follow-up procedures regarding findings and recommendations 

included in our report No. 2014-068, operational audit of the Okaloosa County Board of County 

Commissioners and the Okaloosa County Clerk of the Circuit Court. 

 

Sherrill F. Norman, CPA 

Auditor General 
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MANAGEMENT’S RESPONSE 
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The Board of County Commissioners is in receipt of the Preliminary and Tentative Audit Findings 

and Recommendations which may be included in the operational audit of the Auditor General on the extent 

to which the Okaloosa County Board of County Commissioners (BCC) and the Clerk of the Circuit Court 

(CCC) had taken, or were in the process of taking, corrective actions to address the findings included in 

the Auditor General’s Report No. 2014-068.  Please find the Response of the BCC to the Preliminary and 

Tentative Findings and Recommendations. 

Finding 1: Fraud Controls and Risk Assessments 

 

COUNTY RESPONSE:  The County concurs with the results of the Follow-Up Procedures directed to 
the previous Finding and agrees that the BCC has fully and completely addressed and have implemented 
the recommended corrective actions. 
 

Finding 2: Statements of Financial Interest 
 

COUNTY RESPONSE: The County concurs with the results of the Follow-Up Procedures directed to 
the previous Finding and agrees that the BCC has fully and completely addressed and had implemented 
the recommended corrective actions. 
 

Finding 3: Conflicts of Interest 
 

COUNTY RESPONSE: The County concurs with the results of the Follow-Up Procedures directed to 
the previous Finding and agrees that the BCC has fully and completely addressed and had implemented 
the recommended corrective actions. 
 

Finding 4: BCC Duties and Responsibilities 
 

COUNTY RESPONSE: The County concurs with the results of the Follow-Up Procedures directed to 
the previous Finding and agrees that the BCC has fully and completely addressed and had implemented 
the recommended corrective actions. 
 
Finding 5: Fund Balance – General Fund 
 

COUNTY RESPONSE: The County acknowledges that Government Finance Officers Association 
(GFOA) recommends that local governments establish a policy on the level of unrestricted fund balance 
that should be maintained for the General Fund. The County views this recommendation as a best 
practices tool and not a requirement of law. Additionally, the extent of unrestricted fund balances that 
may be held during the course of a given year may vary. The County closely monitors these fund balances 
throughout the course of the year both as to anticipated and potentially unanticipated expenditures. 
The County will continue to work toward assuring that there are sufficient fund balances available to 
meet these needs. 
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The BCC has been attempting to increase the level of reserves in a responsible manner through its 
budget process. In both Fiscal Years 2013-14 and 2014-15, the Board has approved an increase in 
the reserves. Recognizing that the ability to increase reserves generally requires either an increase in 
tax revenue or a reduction of existing services, the approach adopted by the Board is to incorporate those 
adjustments in a reasoned and appropriate manner. 
 

Finding 6: Accounting for Fuel Taxes 
 

COUNTY RESPONSE:  The County agrees with the audit finding and recommendation. 

While the respective BCC departments exercise prudence in overseeing the appropriateness of 
expenditures related to the fuel taxes and examples of inappropriate use was not noted in this report, 
the BCC acknowledges that it should and will take further steps to ensure separation of respective gas 
tax dollars in order for the County to track expenditures to the respective allowable tax. 
 

Additionally, under the Constitution of the State of Florida, the CCC and the BCC are independent 
constitutional offices. Though the Clerk, under Article V, section 16 of the Florida Constitution is 
empowered to serve as the "ex officio clerk of the board of county commissioners, auditor, recorder and 
custodian of all county funds," the operation of his office is not subject to the direction of the BCC. In 
those roles, the Clerk is the custodian of all County funds and the manner in which those funds are 
accounted for are solely within his determination. The Clerk's constitutional grant of authority vests 
him with the independent authority within that area of responsibility. 
 

The specific issue raised has been addressed with the Clerk’s office and it has been encouraged to 
modify its accounting to separate accumulated fuel tax proceeds. Further, within the current budget 
being proposed for Fiscal Year 2015-16, the Board has separated the proposed expenditure of 
respective fuel taxes for accounting purposes which will allow the tracking of those revenues, 
prospectively. 
 

Finding 7: Use of Law Enforcement Trust Fund Moneys 
 

COUNTY RESPONSE:  The County agrees with the audit finding and recommendation. 

As noted in the Finding, the County adopted procedures relating to the application, approval and 
accounting of the Law Enforcement Trust Fund moneys. These were amended in January, 2014. 
Additional efforts are being undertaken to modify the policies to better clarify the respective 
monitoring responsibility between the Sheriff’s Office, the Clerk and the County. The County will 
continue to review this process and the procedures to make certain that all necessary documentation as 
to the application, approval and use of these funds are in accordance with these procedures. 
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Finding 8: Procurement of Professional Services 
 

COUNTY RESPONSE: The County concurs with the results of the Follow-Up Procedures directed to 
the previous Finding and agrees that the BCC has fully and completely addressed and have implemented 
the recommended corrective actions. 
 

Finding 9: Contractual Services 
 

COUNTY RESPONSE:  The County agrees with the audit finding and recommendation. 

In the Follow-Up conducted, the Auditor General found that all areas had been corrected with the 
exception that the BCC records maintained by the CCC personnel did not evidence a comparison of 
cumulative contract payments to maximum amounts stipulated in the contracts. The County will 
continue to coordinate with the Clerk to assure that monitoring of Contract Payments is effectively 
managed. 
 
Finding 10: Questioned Expenditures 
 

COUNTY RESPONSE: The County concurs with the results of the Follow-Up Procedures directed to 
the previous Finding and agrees that the BCC has fully and completely addressed and had implemented 
the recommended corrective actions. 
 

Finding 11: Purchasing Card Controls 
 

COUNTY RESPONSE: The County concurs with the results of the Follow-Up Procedures directed to 
the previous Finding and agrees that the BCC has fully and completely addressed and have implemented 
the recommended corrective actions. 
 

Finding 12: Advance Payments 
 

COUNTY RESPONSE: The County concurs with the results of the Follow-Up Procedures directed 
to the previous Finding and agrees that the BCC has fully and completely addressed and had 
implemented the recommended corrective actions. 
 

Finding 13: Travel Allowances 
 

COUNTY RESPONSE: The County concurs with the results of the Follow-Up Procedures directed to 
the previous Finding and agrees that the BCC has fully and completely addressed and had implemented 
the recommended corrective actions. 
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Finding 14: Contributions to Private Nonprofit Corporations 
 

COUNTY RESPONSE:  The County agrees with the audit finding and recommendation. 

As noted, the County has implemented a policy for the funding of nonprofits in March, 2015.  The 
contributions that were examined as part of review occurred prior to the implementation of that policy.  
The County believes that the adopted policy will address the concerns raised in the audit. The County will 
continue to assure that adequate documentation will be provided which establishes an authorized public 
purpose or obtain a subsequent accounting from each corporation to document than an authorized public 
purpose was accomplished. 
 

Finding 15: Fuel Card Purchases 
 

COUNTY RESPONSE:  The County agrees with the audit finding and recommendation. 

The County currently monitors fuel sales through a variety of documentation.   The primary source of 
review is the electronic transaction data which establishes the purchaser, the fuel card number, the vehicle 
that was fueled, the fueling location, the amount purchased and the price. 
 
The County has already reviewed the parameters for all fuel cards and adjusted the parameters where 
appropriate.  The primary deficiency relates to the acquisition of fuel at a non-County owned and operated 
facility.  To address this issue, the County has implemented procedures which would limit the ability of 
employees to acquire fuel at locations other than the County owned and operated fuel facility. This will 
restrict the ability of employees from using non-County owned and operated facilities and limit the need 
for additional documentation. The County will continue to review its procedures and controls to provide 
assurance that adequate documentation is available. 

 

Findings 16 through 21 are directed to the Clerk of the Circuit Court and as such, no response is required 

by the County. 
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OKALOOSA	COUNTY	CLERK	OF	COURT	&	COMPTROLLER	

Responses	to	Follow‐Up	Report	

	
	

	

	

	

	

	

CCC Response Follow Up: The CCC strengthened enhanced procedures to verify BCC staff 
properly document public purpose for all expenditures. The BCC staff, as identified in Finding 14, 
developed a nonprofit funding policy that the CCC will utilize to ensure adequate documentation 
and authorized public purpose for these nonprofit organizations, otherwise, payment will be 
denied. 
	

	

	

	

	

CCC Response Follow Up: Clerk staff has undertaken a Control and Fraud Risk Assessment 
to include all departments under the Clerk of Courts. Methodology for the entity-wide study is 
based on guidance provided by the Enterprise Risk Management (ERM) model introduced by The 
Committee of Sponsoring Organizations of the Treadway Commission (COSO). The concept being 
used seeks to engage senior management and the Clerk in identifying the Clerk’s Key Business 
Functions. From there the assessment tool requires staff to identify detailed strategies needed 
to carry out those business functions in arriving at a strategic plan for the Clerk. The second 
seeks management’s assessments of the relevant risks, including the risk of fraud, that have a 
material effect on the achievement of the key business processes identified in the strategic plan. 
The final and most crucial phase identifies controls in place to mitigate the risks identified. The 
project includes assessing the effectiveness of those controls and identifying residual risks as 
well as an action plan to address unacceptable risk levels. The Clerk’s senior management team 
is in the final phase of this project and anticipates completion in September 2015 prior to the fiscal 
year end. Once completed, the project will provide a tool and action plan for an annual risk 
assessment. 

	
	

Page 1

Finding 18: Fraud Controls and Risk Assessments 

FRAUD AND ETHICS CONTROLS/RISK ASSESSMENT 

Finding 16: CCC Duties and Responsibilities 

ORGANIZATIONAL OVERSIGHT 





 reservation are subject to the hotel's availability at the time the change is requested and may result in a rate change or an
 additional fee. For example, shortening or lengthening your reservation is subject to availability and may not be possible
 at a later date. 

If you have questions regarding your reservation, click here.  Hilton HHonors membership, earning of Points & Miles™
 and redemption of points are subject to HHonors Terms & Conditions.

   



From: Russell Kent
To: Cerio, Tim
Cc: Dane, Laura
Subject: DWH
Date: Wednesday, September 02, 2015 12:12:17 PM

Tim, I have met with the magistrate and her position remains very resolute. Do you want me
 to ask her to give you a call while I am still here, especially given the fast-approaching
 deadline? If so, which times would work for you? Thanks.

Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network.



From: John Jenkins
To: Gosney.Steve@pd7.org; cgreene@pfhglaw.com; diidri.robinson@usdoj.gov; mcline@sjso.org;

 katherine.miller@cobbcole.com; chief@pd7.org; troberts@clarkandroberts.com; rgvenesword@gmail.com
Cc: Cerio, Tim
Subject: Lonnie Groot - Application for Circuit Court Judge
Date: Wednesday, September 02, 2015 10:37:19 AM
Attachments: image002.png

Members of the JNC, I am emailing you to express my support for Lonnie Groot as Circuit Court
 Judge in the Seventh Circuit. 
 
I am a thirty year member of the Florida Bar, practicing (until a couple of months ago) statewide in
 the areas of public utilities and local government law.  In that time, I have had a number of
 transactions and interactions with Lonnie, typically in his role as city attorney.  I have developed the
 highest regard for his competence, professionalism and ethics.  It significant when you grow to
 respect, not only attorneys you practice with, but those on the “other side” of a transaction or
 issue, which was typically the case with Lonnie.   In short, I think he is a credit to the profession.  I
 also know he is very civic minded, and believe he would make an excellent circuit judge.
 
Please feel free to contact me with any questions.
 
John R. Jenkins
Executive Director
239-390-4802 Direct
800-583-1496
jjenkins@bsu.us

 

This email and any attached files are confidential and intended solely for the named recipient(s). If you are not the named recipient you
 should not read, distribute, copy or alter this email. Any views or opinions expressed in this email are those of the author and do not
 represent those of Bonita Springs Utilities, Inc., a Florida not-for-profit corporation (BSU). BSU instructs its employees not to send
 l belous, inappropriate, or defamatory statements as any such communications are a violation of BSU's policy and are outside the scope
 of the sender's employment. Although precautions have been taken to make sure no viruses are present in this email, BSU assumes no
 respons bility for any loss or damage arising from the use of this email or attachments, and it is the receiver's respons bility to take
 appropriate precautions to avoid or minimize the risk of viruses.





From: John Jenkins
To: Gosney.Steve@pd7.org; cgreene@pfhglaw.com; diidri.robinson@usdoj.gov; mcline@sjso.org;

 katherine.miller@cobbcole.com; chief@pd7.org; troberts@clarkandroberts.com; rgvenesword@gmail.com
Cc: Cerio, Tim
Subject: [SPAM] Lonnie Groot - Application for Circuit Court Judge
Date: Wednesday, September 02, 2015 10:37:19 AM
Attachments: image002.png

Members of the JNC, I am emailing you to express my support for Lonnie Groot as Circuit Court
 Judge in the Seventh Circuit. 
 
I am a thirty year member of the Florida Bar, practicing (until a couple of months ago) statewide in
 the areas of public utilities and local government law.  In that time, I have had a number of
 transactions and interactions with Lonnie, typically in his role as city attorney.  I have developed the
 highest regard for his competence, professionalism and ethics.  It significant when you grow to
 respect, not only attorneys you practice with, but those on the “other side” of a transaction or
 issue, which was typically the case with Lonnie.   In short, I think he is a credit to the profession.  I
 also know he is very civic minded, and believe he would make an excellent circuit judge.
 
Please feel free to contact me with any questions.
 
John R. Jenkins
Executive Director
239-390-4802 Direct
800-583-1496
jjenkins@bsu.us

 

This email and any attached files are confidential and intended solely for the named recipient(s). If you are not the named recipient you
 should not read, distribute, copy or alter this email. Any views or opinions expressed in this email are those of the author and do not
 represent those of Bonita Springs Utilities, Inc., a Florida not-for-profit corporation (BSU). BSU instructs its employees not to send
 l belous, inappropriate, or defamatory statements as any such communications are a violation of BSU's policy and are outside the scope
 of the sender's employment. Although precautions have been taken to make sure no viruses are present in this email, BSU assumes no
 respons bility for any loss or damage arising from the use of this email or attachments, and it is the receiver's respons bility to take
 appropriate precautions to avoid or minimize the risk of viruses.





From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Asset Protection & Fraudulent Conveyances CLE - Last Call for Advance Savings
Date: Wednesday, September 02, 2015 9:38:08 AM

If you are having trouble viewing this email, click here.

Mastering Asset Protection & Fraudulent
 Conveyances CLE 

Thursday, September 17, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Last Call for Advance Savings
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

From the underlying substantive law to practical aspects of asset protection planning (i.e.,
 what works and what does not), this program will teach you everything you need to know
 about protecting your assets from plaintiffs and creditors. We'll cover specific planning
 strategies and solutions, including planning with business entities, and domestic and foreign
 trusts, gifting and sale techniques. Specific emphasis will be placed on protecting assets in a
 troubled economy, including protection from lenders and landlords holding personal
 guarantees.  Our distinguished seminar faculty will cover specific approaches and solutions,
 including the most effective tactics, best practices, and the cutting-edge strategies to best
 advantage your client.

You'll learn various ways, from the very simply to the very sophisticated, to protect specific
 assets common to all clients: houses, bank and brokerage accounts, rental real estate,
 businesses and professional practices and retirement plans. Course materials will serve as a
 treatise on asset protection as well as an exhaustive reference source for many of your
 planning needs and will outline and diagram the discussed planning techniques and
 structures.  The nationally recognized instructors will share many real life case histories and
 anecdotes that will readily illustrate the effectiveness of various structures.  Register today to
 learn the most effective strategies and latest law in asset protection with the titans.

Key Agenda Points     View Complete Agenda

Practical Goals and Limitations of Asset Protection
Picking the Right Structure
Understanding Fraudulent Transfers



Overcoming Fraudulent Transfer Attacks
Avoiding Attorney Liability for Fraudulent Transfers 
Planning Possible Challenges
Practical Implications for Planning
Corporations v. LLC’s and LP’s
Charging Order Protection
Picking the Right Jurisdiction
Single Member LLC’s, Poison Pills and Other Sexy Clauses
Use of Trusts in Asset Protection
Spendthrift, Discretionary, Self-settled, and Foreign Trusts
Protecting Specific Assets: Residence, Real Estate, Business, & Retirement Plans
Interactive Question & Answer Session with the Expert

Faculty     Detailed Faculty Information

Jacob Stein, Leading Asset Protection Attorney, Expert, & Adjunct Law Prof. of Asset
 Protection

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Last Call for Advance Savings 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 



If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Derek Schroth
To: Brand, Vicki
Cc: Dane, Laura; Cerio, Tim
Subject: Announcement of Judicial Vacancy Fifth Judicial Circuit
Date: Wednesday, September 02, 2015 9:21:07 AM
Attachments: PRESS RELEASE RE ANNOUNCEMENT.1.docx

Please see attached. Thank you.
 
Sincerely,
 
Derek A. Schroth
Florida Bar Certified Expert in Business Litigation and Local Government Law
 
BOWEN & SCHROTH, P.A.
600 Jennings Ave.
Eustis, Florida 32726
Telephone: (352) 589-1414
Facsimile: (352) 589-1726
Florida Bar No. 0352070
Web Site: www.bowenschroth.com
 
 
This email may contain privileged and confidential information. If you are not the intended recipient,
 any review, dissemination, distribution or duplication of this communication is strictly prohibited. If
 you have received this communication in error, please contact the sender by reply email and
 destroy all copies of the original message. IF THIS COMMUNICATION PERTAINS TO SETTLEMENT OF
 ANY DISPUTE, IT IS A CONFIDENTIAL SETTLEMENT STATEMENT, INADMISSIBLE IN COURT.
Please note if this communication pertains to the City of Eustis or the Town of Lady Lake and its
 operations: Under Florida law (Florida Statute 668.6076) e-mail addresses are public records. If you
 do not want your e-mail address released in response to a public-records request, do not send
 electronic mail to this entity. Instead, contact this office by phone or in writing.
 



FOR IMMEDIATE RELEASE 
        August 31, 2015 

CONTACT:  Derek A. Schroth, Chair 
   Fifth Judicial Circuit Nominating Commission 

 
The Fifth Judicial Circuit Nominating Commission announces a vacancy in the Fifth Judicial 
Circuit for Circuit Court Judge.  Applicants must have been a member of The Florida Bar for the 
preceding five years and must be a registered voter. The person appointed must be a resident 
of Marion County, Lake County, Hernando County, Citrus County or Sumter County at the time 
he/she assumes office. The Fifth Judicial Circuit Nominating Commission understands that the 
person appointed will likely serve in the Circuit Court for Marion County.  
 
Applications may be downloaded from The Florida Bar’s web site and are also available from 
the Chair: 
 
Derek A. Schroth 
600 Jennings Avenue 
Eustis, FL 32726 
Telephone:  352-589-1414 
Facsimile:  352-589-1414 
E-mail:  dschroth@bowenschroth.com 
 
An original signed application with attachments, one copy of the application with attachments, 
and an electronic copy of the completed signed application with attachments must be delivered 
to Derek A. Schroth, Chair of the Fifth Judicial Circuit Nominating Commission. The electronic 
copy of the application with attachments should be in PDF form and should be submitted on a 
CD or thumb drive. 
 
The deadline for submission of the application is Friday, October 2, 2015, at 4:30 p.m.  No 
applications will be accepted after 4:30 p.m. Friday, October 2, 2015.  Incomplete applications 
may be rejected in their entirety at the Commission’s discretion. 
 
All interviews are set for Friday, October 23, 2015 at the Marion County Judicial Center, 110 
NW 1st Avenue, (2nd Floor, Clerk of the Court David R. Ellsperman’s conference room) Ocala, 
FL 34475.  Interview times will be established at a later date. Applicants will be notified of their 
interview time by e-mail. 
 
Members of the bench, bar and public are encouraged to contact members of the Commission 
concerning applicants for judicial positions. 
 
Further information regarding applicants and schedule of interviews will be posted on The 
Florida Bar website soon after the application deadline. 
 
Members of the Fifth Judicial Nominating Commission are Derek A. Schroth (Chair), Christian 
W. Waugh (Vice-Chair), Robert J. Corcoran, Jr.,  W. James Gooding, III, Darryl W. Johnston, 
James T. Schatt, Donald C. Barbee, Jr., Charles K. Ruse, Jr.  A complete listing for each 
member is available on The Florida Bar web site. 



From: Michael Riley
To: Cerio, Tim
Subject: DOC Public Records Request
Date: Wednesday, September 02, 2015 9:15:52 AM

Tim:  hope all is well.  If DOC is reviewing outside counsel to assist with the recently reported public
 records request I wanted to note that I represented DJJ in a similar Chapter 119 action several years
 ago.  I would be happy to speak with the agency about this litigation as well.  Thanks.  Mike  

Michael Riley
Florida Bar Board Certified in State & Federal Government & Administrative Practice
G R A Y | R O B I N S O N

301 South Bronough Street, Suite 600 | Tallahassee, Florida 32301
Post Office Box 11189 | Tallahassee, Florida 32302-3189
T: 850-577-9090 | F: 850-222-3494 | D: 850-577-5488 | M: 850-933-6375 
E-mail | Website | Bio | vCard

Facebook | LinkedIn | Twitter

This e-mail is intended only for the individual(s) or entity(s) named within the message. This e-mail might contain legally privileged and
 confidential information. If you properly received this e-mail as a client or retained expert, please hold it in confidence to protect the
 attorney-client or work product privileges. Should the intended recipient forward or disclose this message to another person or party,
 that action could constitute a waiver of the attorney-client privilege. If the reader of this message is not the intended recipient, or the
 agent responsible to deliver it to the intended recipient, you are hereby notified that any review, dissemination, distribution or copying of
 this communication is prohibited by the sender and to do so might constitute a violation of the Electronic Communications Privacy Act,
 18 U.S.C. section 2510-2521. If this communication was received in error we apologize for the intrusion. Please notify us by reply e-mail
 and delete the original message without reading same. Nothing in this e-mail message shall, in and of itself, create an attorney-client
 relationship with the sender.



From: Michelle Suskauer
To: Cerio, Tim
Subject: Suskauer Investiture
Date: Tuesday, September 01, 2015 10:27:08 PM

Tim,

Hope you are doing well! It's been a fun but busy summer.  Scott has been on the bench for over a month now,
 assigned to the family division, and is working hard!

We are gearing up for his Investiture on September 25th and hoping your schedule permits you to join us to present
 Scott with his Commission. It would be fantastic if you could make it  work.

Please let me know if it is possible!

Also---- I will be in Tampa Sept 17-18- not sure if you you will be at the Fla Bar meetings. 

Hope to see you soon!

Michelle

Sent from my amazing iPhone

Michelle R. Suskauer

The Suskauer Law Firm, P.A.
1601 Forum Place
Suite 1200
West Palm Beach,  FL 33401

(561) 687-7866
www.suskauerlaw.com



From: Cerio, Tim
To: Cerio, Tim
Subject: Cindy
Date: Tuesday, September 01, 2015 10:26:16 PM
Attachments: IMG 0158.PNG

ATT00001.txt





Sent from my iPhone



From: Cerio, Tim
To: David R. Mica
Cc: Koon, Bryan; Stearns, Heather; Piepenbrink, Brad
Subject: RE: Erika Emergency declaration
Date: Tuesday, September 01, 2015 7:13:08 PM

Mr. Mica – thank you for your e-mail.  We will review and follow up.

Best

Tim Cerio

 

From: David R. Mica [mailto:Micad@api.org] 
Sent: Tuesday, September 01, 2015 11:45 AM
To: Cerio, Tim
Cc: Koon, Bryan
Subject: Erika Emergency declaration
 

Dear Mr. Cerio,

With the dissipation of Tropical Storm Erika, I respectfully request that Governor Scott amend
 section 9, addressing unconscionable pricing of commodities, of Executive Order number 15-173
 declaring a state of emergency for all counties in Florida.  I am confident the goals of the State
 associated with access to motor fuels in responding to the storm will be met more efficiently by
 removing the restrictions which will reestablish unrestricted, free commerce.  This will benefit all
 Floridians.

As you know, the declaration of a state of emergency activates section 501.160, Florida Statutes,
 making it unlawful and a violation for a person to sell a commodity at an unconscionable price. 
 During previous hurricanes, 501.160, F.S., has been nominally enforced in the sales of
 transportation fuels because of its difficulty of rational enforcement.  Since “unconscionable” can be
 interpreted broadly, section 501.160, F.S., has a disruptive and chilling effect on Florida’s petroleum
 distribution system which is much broader than what the consumer sees at the retail pump. 

Our companies are required to import and distribute 28 million gallons of gasoline and diesel per day
 to meet the demand of citizens, tourists and businesses across the state and we are most effective
 in an unencumbered state of commerce.  During normal operations, prices serve as signals of supply
 throughout the distribution chain enabling our industry to provide the most efficient and cost
 effective distribution.  When activated, section 501.160, F.S., serves as a price control mechanism
 that distorts the signals of the free market. 

Later, we can discuss whether it is ever advisable to implement this section on the petroleum
 distribution system; however, I find its current continued  implementation particularly
 counterproductive for the rest of the 60 day period with no benefits to Floridians and requiring a
 more bureaucratic decision process rather than a competitive mindset.  Tropical Storm Erika did not
 disable port terminals, obstruct normal distribution routes, nor lead to the shutdown of retail
 stations yet section 501.160, F.S., is serving as an obstruction to the normal distribution chain by
 implementing artificial price control mechanisms. 

The Florida Petroleum Council recommends the Governor issue a subsequent order clarifying that
 501.160, F.S., is not applicable to transportation fuels during this emergency.  This will allow Florida



 markets to return to normal, efficient operations ensuring consumers have access to reliable
 sources of transportation fuel at the lowest cost that competitive markets can offer.  The
 clarification will assist markets return to normal and actually expedite any recovery necessary from
 impacts from Erika.

If you would like to discuss this request further or have any questions, please feel free to contact me.

Sincerely,

David Mica

Executive Director

Florida Petroleum Council

 



From: Cerio, Tim
To: Stearns, Heather
Subject: FW: Law grad
Date: Tuesday, September 01, 2015 7:08:30 PM
Attachments: Jerry Hosey Resume Official.pdf

Don’t know if DOH has a need….
 

From: dempseyh@gtlaw.com [mailto:dempseyh@gtlaw.com] 
Sent: Tuesday, September 01, 2015 4:30 PM
To: Cerio, Tim
Subject: Law grad
 
Tim,  Here is the resume of the attorney I spoke to you about.  Good guy.  He has interviewed at
 DOH and has not heard anything back.  Thanks.

If you are not an intended recipient of confidential and privileged information in this email,
 please delete it, notify us immediately at postmaster@gtlaw.com, and do not use or
 disseminate such information.



Jerry Hosey 
405 West College Avenue, #204 

Tallahassee, Florida 32301 

850-272-9075 

jerrybhosey2@gmail.com 

______________________________________________________________________________ 

 

EDUCATION 

 

St. Thomas University School of Law, Miami Gardens, Florida                              
Juris Doctor, Cum Laude                                                                                                  May 2015 
Class Rank: Top 20% 

Honors:           American Bankruptcy Institute Medal of Excellence Recipient (Spring 2015) 

American College of Bankruptcy 11th Circuit, Distinguished Law Student Award,  

                        Finalist (Spring 2015) 

St. Thomas University School of Law Merit Scholarship Recipient 

Dean’s List (4 semesters) 

  CALI Book Award: Constitutional Law (Fall 2013) 

  CALI Book Award: Bankruptcy (Fall 2014) 

Activities:       Orientation Mentor (Fall 2013, Fall 2014) 

  The Federalist Society, President, (2014- 2015) 

  Student Bar Association:    3L Senator (2014-2015) 

                                                                    Elections Commissioner (2014-2015) 

                Budget Committee (2014-2015) 

 

Florida State University, Tallahassee, Florida       
Bachelor of Science in Political Science and Interdisciplinary Social Sciences               May 2012 
GPA: 3.35 

Honors:            Dean’s List (4 semesters) 

Activities:        FSU College Republicans: Member (2008-2012)  

      Secretary (2011-2012) 

      Publications Chair (2010-2011) 

  The Seminole Sentinel Newspaper: Founder and Editor-in-Chief (2010-2012)  

  Kellum Hall Government: President (2008-2009)  

 

        

EXPERIENCE 

 

Tripp Scott, Attorneys at Law, Fort Lauderdale, Florida 

Clinical Intern        January 2015-April 2015 

With the Put Something Back program at Miami-Dade Legal Aid, worked with other students 

and attorneys on pro-bono bankruptcy cases under Attorney Kristopher Aungst. 

 

 

 

 



Shmucher Law PL, Miami, Florida 

Clinical Intern        January 2015-April 2015 

With the Put Something Back program at Miami-Dade Legal Aid, worked with other students 

and attorneys on pro-bono bankruptcy cases under Attorney Ofer Shmucher. 

 

 

The Honorable Ariana Fajardo, 11th Judicial Circuit, Criminal Division, Miami, Florida 
Judicial Intern                          May 2014-July 2014 
Researched legal issues before the court and drafted legal memoranda and proposed orders. 

Attended court hearings and trials. 

 

 

Rick Scott for Florida Campaign, Tallahassee, Florida                          

Intern/ Phone Banker                                                              September 2010-November 2010 
Operated telephones during the 2010 midterm elections on behalf of Republican candidate Rick 

Scott for Governor, making 17,951 phone calls. Constructed political signs. 

 

Norris D. Langston Youth Foundation, Inc., Port St. Joe, Florida          
Tutor                                                                                                 September 2007-May 2008 
Aided elementary and middle school students at W.R. Tolar School in Bristol, Florida with 

homework and tutoring after school, along with student activities. 

 

SKILLS and INERESTS 

Certified in LexisNexis. 

Enjoy writing and reading about the World, United States, and political history. 
 



From: dempseyh@gtlaw.com
To: Cerio, Tim
Subject: Law grad
Date: Tuesday, September 01, 2015 4:31:03 PM
Attachments: Jerry Hosey Resume Official.pdf

Tim,  Here is the resume of the attorney I spoke to you about.  Good guy.  He has interviewed at
 DOH and has not heard anything back.  Thanks.

 If you are not an intended recipient of confidential and privileged information in this email,
 please delete it, notify us immediately at postmaster@gtlaw.com, and do not use or
 disseminate such information.



Jerry Hosey 
405 West College Avenue, #204 

Tallahassee, Florida 32301 

850-272-9075 

jerrybhosey2@gmail.com 

______________________________________________________________________________ 

 

EDUCATION 

 

St. Thomas University School of Law, Miami Gardens, Florida                              
Juris Doctor, Cum Laude                                                                                                  May 2015 
Class Rank: Top 20% 

Honors:           American Bankruptcy Institute Medal of Excellence Recipient (Spring 2015) 

American College of Bankruptcy 11th Circuit, Distinguished Law Student Award,  

                        Finalist (Spring 2015) 

St. Thomas University School of Law Merit Scholarship Recipient 

Dean’s List (4 semesters) 

  CALI Book Award: Constitutional Law (Fall 2013) 

  CALI Book Award: Bankruptcy (Fall 2014) 

Activities:       Orientation Mentor (Fall 2013, Fall 2014) 

  The Federalist Society, President, (2014- 2015) 

  Student Bar Association:    3L Senator (2014-2015) 

                                                                    Elections Commissioner (2014-2015) 

                Budget Committee (2014-2015) 

 

Florida State University, Tallahassee, Florida       
Bachelor of Science in Political Science and Interdisciplinary Social Sciences               May 2012 
GPA: 3.35 

Honors:            Dean’s List (4 semesters) 

Activities:        FSU College Republicans: Member (2008-2012)  

      Secretary (2011-2012) 

      Publications Chair (2010-2011) 

  The Seminole Sentinel Newspaper: Founder and Editor-in-Chief (2010-2012)  

  Kellum Hall Government: President (2008-2009)  

 

        

EXPERIENCE 

 

Tripp Scott, Attorneys at Law, Fort Lauderdale, Florida 

Clinical Intern        January 2015-April 2015 

With the Put Something Back program at Miami-Dade Legal Aid, worked with other students 

and attorneys on pro-bono bankruptcy cases under Attorney Kristopher Aungst. 

 

 

 

 



Shmucher Law PL, Miami, Florida 

Clinical Intern        January 2015-April 2015 

With the Put Something Back program at Miami-Dade Legal Aid, worked with other students 

and attorneys on pro-bono bankruptcy cases under Attorney Ofer Shmucher. 

 

 

The Honorable Ariana Fajardo, 11th Judicial Circuit, Criminal Division, Miami, Florida 
Judicial Intern                          May 2014-July 2014 
Researched legal issues before the court and drafted legal memoranda and proposed orders. 

Attended court hearings and trials. 

 

 

Rick Scott for Florida Campaign, Tallahassee, Florida                          

Intern/ Phone Banker                                                              September 2010-November 2010 
Operated telephones during the 2010 midterm elections on behalf of Republican candidate Rick 

Scott for Governor, making 17,951 phone calls. Constructed political signs. 

 

Norris D. Langston Youth Foundation, Inc., Port St. Joe, Florida          
Tutor                                                                                                 September 2007-May 2008 
Aided elementary and middle school students at W.R. Tolar School in Bristol, Florida with 

homework and tutoring after school, along with student activities. 

 

SKILLS and INERESTS 

Certified in LexisNexis. 

Enjoy writing and reading about the World, United States, and political history. 
 



















From: Russell Kent
To: Cerio, Tim
Subject: DWH
Date: Tuesday, September 01, 2015 3:37:01 PM

Tim, I hate to rush you but I need to drive to New Orleans tonight. We have received an email from the magistrate
 judge that both signatures are required, on both deals. Thanks.

Russell S. Kent, Esq.
Special Counsel for Litigation
Office of the Attorney General 
The Capitol, PL-01
Tallahassee, FL 32399
(850) 414-3854
Cell (850) 728-6821
Facsimile (850) 488-9134
Russell.Kent@myfloridalegal.com

This transmission may contain privileged and confidential information and is intended only for the use of the
 person(s) named above.



From: FLAUDGEN AUDRPT
To: DeLoach, Jamie; Cerio, Tim; MCVANEY.JOE; Plante, Ken; Kelly, Cynthia; Brewer, Durward; COX.DAVID;

 Williamson, Heather; Kypreos, Stanley; Diez-Arguelles, Jose; Takacs, Jeff; Pransky, Noah; Lopez-Cantera,
 Carlos; Van Sickler, Michael; fnc@publicnewsservice.org

Subject: 2016-009 Citizens Property Insurance Corporation - Operational Audit - Released Report
Date: Tuesday, September 01, 2015 3:02:11 PM
Attachments: 2016-009.pdf

 The attached PDF file is the final released report issued by the Auditor General for the
 entity specified on the subject line.  The PDF file can be viewed using Adobe Acrobat
 Reader.  If you do not have the Reader, please visit www.adobe.com to download a
 FREE copy.  This report may also be viewed on our Web site at
 www.myflorida.com/audgen.
 
 If you have requested a hard copy of the report, it will be provided to you within the
 next five business days.  Should you have any questions, or decide that you no longer
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CITIZENS PROPERTY INSURANCE CORPORATION 

SUMMARY 

This operational audit of Citizens Property Insurance Corporation (Citizens) focused on claims handling, 

customer service, take-out programs and bonuses, underwriting and eligibility, financing agreements, 

procurement of goods and services, internal controls, and the internal audit function.  The audit also 

included a follow-up on the findings noted in our report Nos. 2013-011 and 2015-017.  Our audit disclosed 

the following:  

Underwriting and Eligibility 

Finding 1: Citizens’ controls did not always ensure that only eligible policies were issued or renewed. 

Finding 2: As similarly noted in our report No. 2013-011, Citizens’ controls did not always ensure that 

errors in applications for coverage were timely corrected. 

Clearinghouse 

Finding 3: Clearinghouse system overrides of policy ineligibility determinations were not traceable to 

the responsible individual.   

Customer Service 

Finding 4: Analysis of customer service data and surveys of policyholders and agents indicated that 

Citizens provided customer service comparable to the quality generally provided in the voluntary market. 

Probable Maximum Loss Financing 

Finding 5: While Citizens had taken reasonable steps to minimize its net financing costs (cost-of-carry), 

it may be possible over time to further reduce these costs as, pursuant to State law,1 the premiums 

collected become more consistent with those that would be calculated using actuarially determined rates. 

Claims Handling 

Finding 6: Citizens did not always appropriately document that contracted adjusters were independent 

of, and had no conflict of interest in, the claims they were assigned to process. 

Property Records and Inventories 

Finding 7: Controls over Citizens’ property items need enhancement. 

Information Technology Controls 

Finding 8: Certain security controls related to selected Citizens’ IT systems continue to need 

improvement. 

                                                 
1 Section 627.351(6)(n), Florida Statutes.  
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BACKGROUND 

State law2 establishes Citizens Property Insurance Corporation (Citizens) to provide affordable residential 

and commercial property insurance to applicants who are in good faith entitled to procure insurance 

through the voluntary market but are unable to do so.  Citizens is a governmental entity that is an integral 

part of the State and is not a private insurance company. 

In accordance with State law,3 Citizens operates subject to the supervision and approval of a 

nine-member Board of Governors (Board).  The Governor, the Chief Financial Officer, the President of 

the Senate, and the Speaker of the House are each to appoint two members of the Board, and at least 

one of the two members appointed by each appointing officer must have demonstrated expertise in 

insurance.  Additionally, the Governor is to appoint the ninth Board member who is to serve as a 

consumer advocate.  The Executive Director of Citizens and senior managers are engaged by and serve 

at the pleasure of the Board and the Executive Director is responsible for employing other staff as Citizens 

may require, subject to review and concurrence by the Board.  

State law4 provides that all revenues, assets, liabilities, losses, and expenses of Citizens are to be divided 

into three separate accounts, as follows:  

 Personal lines account (PLA) - for personal residential policies issued by Citizens.  Such policies 
are to provide comprehensive, multiperil coverage on risks that are not located in areas eligible 
for coverage in the Florida Windstorm Underwriting Association (FWUA), as those areas were 
defined on January 1, 2002.  The account is to also include policies that do not provide coverage 
for the peril of wind on risks that are located in such areas.  

 Commercial lines account (CLA) - for commercial residential and commercial nonresidential 
policies issued by Citizens.  Such policies are to provide coverage for basic property perils on 
risks that are not located in areas eligible for coverage in the FWUA, as those areas were defined 
on January 1, 2002.  The account is to also include policies that do not provide coverage for the 
peril of wind on risks that are located in such areas.  

 Coastal account - for personal residential policies and commercial residential5 and commercial 
nonresidential property policies issued by Citizens that provide coverage for the peril of wind on 
risks that are located in areas eligible for coverage in the FWUA, as those areas were defined on 
January 1, 2002.  

Table 1 provides a summary, by account, of Citizens’ policies in force, the premiums with surcharges, 

and loss exposure, as of December 31, 2012, 2013, and 2014.  As shown by Table 1, the number of 

policies in force decreased by approximately 654,000, or 50 percent, from December 31, 2012, to 

December 31, 2014.  

                                                 
2 Section 627.351(6), Florida Statutes.  
3 Section 627.351(6)(c)4., Florida Statutes.  
4 Section 627.351(6)(b)2., Florida Statutes.  
5 Section 627.351(6)(b)2., Florida Statutes, specified that effective July 1, 2014, Citizens was to cease offering new commercial 
residential policies providing multiperil coverage and instead was to continue to offer commercial residential wind-only policies.  
Citizens was permitted to offer commercial residential policies excluding wind and to continue to renew commercial residential 
multiperil policies on buildings that were insured by Citizens on June 30, 2014, under a multiperil policy.  
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FINDINGS AND RECOMMENDATIONS 

UNDERWRITING AND ELIGIBILITY 

Citizens provides coverage for dwellings, other structures, personal property (contents), rentals and 

additional living expenses, and has developed underwriting guidelines for each line of business for use 

by agents and underwriting personnel when preparing and reviewing applications for coverage.  To 

ensure applications provide consistent, complete, and accurate information to base eligibility and 

underwriting decisions on, the Citizens’ Agent Appointment Agreement requires that agents, in 

accordance with the procedures established by Citizens, be responsible for assuring that all submitted 

applications are complete and accurate and in compliance with pertinent application requirements for the 

requested coverage.  

Citizens’ underwriters10 (internal and contracted) were required, at a minimum, to review the applications 

and supporting documentation and to make decisions concerning eligibility, insurability, and the 

assessment of the correct premium.  Citizens had established a quality assurance function whereby a 

team of experienced underwriters was to review internal underwriters’ work each month on a sample 

basis.  The underwriting quality assurance reviewers were dedicated to either commercial or personal 

lines and provided regular performance reports to Citizens’ management that identified error rates and 

trends.  Contracted underwriters were required to perform similar quality assurance reviews and provide 

regular quality assurance reports to Citizens.  Our examination of Citizens’ underwriting controls and 

records identified opportunities for improvement as described in Findings 1 and 2. 

Finding 1: New and Renewed Policy Coverage Limits 

Pursuant to State law,11 effective January 1, 2014, structures with a dwelling replacement cost or 

Coverage A12 of $1,000,000 or more, or single condominium units with combined dwelling and contents 

replacement costs of $1,000,000 or more are not eligible for coverage by Citizens.  Any such dwellings 

insured by Citizens as of December 31, 2013, were permitted to remain covered until the end of the policy 

term.  Citizens must complete the nonrenewal procedures in sufficient time to comply with statutorily 

required nonrenewal notice periods13 to first-named insureds.  

To ensure compliance with the statutory coverage restrictions, Citizens’ management stated in response 

to our audit inquiry that Citizens updated pertinent policy manuals to alert underwriters of the restrictions, 

obtained approval for the policy manual changes from the Office of Insurance Regulation (OIR), and 

initiated programming changes to applicable policy systems to automatically reject new applications that 

were ineligible under the new statutory provisions.  

                                                 
10 Insurance underwriters evaluate applications and determine whether to provide insurance, terms of insurance, and the 
appropriate coverage amounts and premiums.  
11 Section 627.351(6)(a)3.a., Florida Statutes.  
12 Citizens’ Coverage A is for the replacement cost of the insured dwelling.  Contents coverage (Coverage C) must be purchased 
separately.   
13 Pursuant to Section 627.4133(1)(a), Florida Statutes, property insurers are required to provide insureds at least 45 days 
advance written notice of nonrenewal.  
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As part of our audit, we analyzed data related to Citizens’ personal lines policies that were newly written 

or renewed during the period January 1, 2014, through August 31, 2014, to determine whether Citizens 

wrote or renewed personal line policies that equaled or exceeded the $1,000,000 threshold for dwelling 

coverage or dwelling and contents coverage for condominiums.  Our audit procedures disclosed that 439 

of the 658,785 personal lines policies written or renewed during the period January 1, 2014, through 

August 31, 2014, exceeded the statutory threshold of $1,000,000.  Specifically:  

 298 personal policies with dwelling coverage ranging from $1,000,000 to $1,035,700 (and totaling 
$301,952,100) were inappropriately renewed.  

 126 wind-only policies for condominiums with combined dwelling and contents coverage ranging 
from $1,000,000 to $2,650,000 (and totaling $167,635,090) were inappropriately renewed. 

 14 new personal policies with dwelling coverage of $1,000,000 each (and totaling $14,000,000) 
were inappropriately written. 

 One new wind-only condominium policy with combined dwelling and contents coverage totaling 
$1,000,000 was inappropriately written. 

In response to our audit inquiry, Citizens’ management indicated that some of these policies had been 

evaluated at less than $1,000,000 prior to January 1, 2014, and identified for renewal since they did not 

exceed the statutory threshold; however, the annual inflation adjustment increased the dwelling coverage 

to over $1,000,000 at the policies’ renewal dates in 2014.  Citizens’ management acknowledged that 

other policies exceeding $1,000,000 had been mistakenly renewed during 2014 due to a policy system 

error.  Additionally, Citizens’ management stated the new policies issued with Coverage A (dwelling) 

amounts totaling $1,000,000 were the result of a coding error.  The coding error was later discovered 

and, according to Citizens’ management, corrected, and the applicable policies were manually set for 

nonrenewal.  

Effective procedures to reject new policy applications or renewals in excess of statutory coverage limits 

would provide greater assurance that only those policies eligible for coverage are being insured by 

Citizens.  

Recommendation: We recommend Citizens’ management enhance procedures for complying 
with statutory coverage limits.   

Finding 2: Underwriting Controls 

Citizens’ personal lines underwriting procedures provided guidance to underwriters when validating 

Coverage A amounts during the underwriting review process.  The Coverage A amount was to be used 

to calculate the policyholder’s insurance premium.  The procedures required that: 

 Agents accurately complete the Citizens’ Replacement Cost Estimator (RCE) for the dwelling; 

 Each dwelling be insured at its full replacement cost; 

 The policy limit for the Coverage A insured value be no less than 100 percent and no greater than 
125 percent of the full replacement cost as determined by the RCE; and,  

 An underwriter adjust the Coverage A amount if the underwriter noted discrepancies with the RCE 
and the underwriter’s recalculated estimate of the cost to replace the dwelling was 10 percent 
more or less than the requested Coverage A amount.  
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To validate the requested Coverage A amount, the procedures required underwriters to compare the 

completed RCE with exterior photos, inspection photos, and specified records of the dwelling, and any 

alternative valuation method, if provided.  Our examination of 32 applications for personal lines policies 

selected from the 137,943 applicable14 personal lines policies accepted for coverage by Citizens during 

the period September 1, 2013, through August 31, 2014, disclosed that 7 applications (22 percent) 

contained discrepancies that affected the calculation of the RCE.  Specifically:  

 The roof shape used to calculate the RCE for two applications did not agree with the supporting 
photos and other documents.  A gable roof, instead of the actual hip roof, was used in the RCE 
calculation for one application while a hip roof, instead of the actual gable roof, was used in the 
RCE calculation for the other application.  For another two applications, the square footage of the 
attached structures was understated and did not include an open porch.  While the RCE 
recalculated by Citizens for all four applications was within the 10 percent RCE error limit and no 
adjustment was required pursuant to Citizens’ underwriting procedures, the presence of 
undetected errors increases the risk that inappropriate underwriting decisions and premium 
determinations may be made and not appropriately corrected.  

 Citizens’ underwriters identified an error in the roof type for one application but did not adjust the 
Coverage A amount as the error in the RCE was less than 10 percent.  However, as the policy 
was a modified homeowner’s policy, the 10 percent variance was not applicable.  As a result of 
the error, the Coverage A amount was understated by $7,000.  

 For one application, the attached structures did not include the dwelling’s enclosed porch.  The 
recalculated RCE was 10.4 percent greater than the Coverage A amount, thus requiring a change 
in the Coverage A amount.  However, because the error was not caught during the application 
review process, no change was made to the policy’s Coverage A amount.15  

 The original RCE estimate for one application totaled $115,000 and the Coverage A amount 
totaled $120,000.  Citizens identified several errors in the RCE during the application review 
process and a revised RCE estimate of $157,000 was calculated by Citizens’ underwriters.  The 
application was subsequently resubmitted and the policy was issued with a Coverage A amount 
totaling $157,000.  Citizens then recalculated the RCE estimate and determined the appropriate 
Coverage A amount should be $144,000 and notified the agent to request the policyholder 
decrease their Coverage A amount to $144,000.  

To help ensure the accuracy of Coverage A amounts, Citizens developed a standard tool for estimating 

dwelling replacement costs and established multiple levels of review and approval for applications, 

including a quality assurance function to periodically review and report on the work of underwriters.  

However, the frequency of application and RCE errors indicates that the controls were not always 

effective.  Absent detection of errors in policy applications, the RCE, and Coverage A amounts, incorrect 

underwriting decisions and premium calculations may be made and escape timely correction.  A similar 

finding was noted in our report No. 2013-011, finding No. 1.  

Recommendation: We recommend that Citizens’ management continue to enhance controls for 
the review and approval of applications for coverage and, as applicable, correct identified errors 
prior to approving applications for coverage. 

                                                 
14 Agents were not required to complete an RCE for homeowner policies covering condominiums (HO-6 and HW-6 policies).  
Consequently, these policies were excluded from our examination.  
15 The Coverage A and premium for this policy were assumed by another carrier prior to the date of renewal.  



 Report No. 2016-009 
Page 8 August 2015 

CLEARINGHOUSE 

State law16 required Citizens to establish, by January 1, 2014, a clearinghouse program (Clearinghouse) 

to confirm new applicant eligibility for personal residential policy coverage through Citizens and enhance 

applicant and existing policyholder access to offers of coverage from other authorized insurers.  

Additionally, Citizens was required to develop procedures for diverting ineligible applicants and existing 

policyholders for commercial residential coverage into the private market and report by January 1, 2014, 

such procedures to the President of the Senate and the Speaker of the House of Representatives.  To 

facilitate offers of coverage from authorized insurers and achieve diversion to the private market, Citizens 

was allowed to require all new applications and policy renewals for personal residential coverage be 

submitted to the Clearinghouse before approving or renewing coverage.  Applicants for new coverage 

were to be deemed ineligible for coverage by Citizens if they received from an authorized insurer an offer 

for comparable coverage that was less than 15 percent greater than the premium quoted by Citizens.  

Policyholders renewing their policy were not eligible for coverage by Citizens if they received an offer for 

comparable coverage with a premium equal to or less than Citizens.  

On August 22, 2013, the Citizens’ Board approved a 5-year contract, with a 5-year renewal option, with 

a vendor17 for clearinghouse services for an amount not to exceed $44,500,000, primarily based on the 

number of transactions processed through the Clearinghouse.  The vendor was to provide and service a 

single-entry, multiple-carrier interface software solution for the Clearinghouse.  

The contract required system acceptance testing (SAT) to be completed prior to January 1, 2014, and 

detailed the process for formal acceptance of the testing after 45 consecutive business days of error-free 

operations following the SAT date.  Recognizing the difficulties involved in programming multiple carriers’ 

underwriting criteria to match their own, the differences involved in each product line, and programming 

the renewals of each product line, Citizens approved two contract amendments that adopted a phased 

implementation approach to include separate processing of policy renewals and SAT associated with 

each phase.  Additionally, the amendments revised the completion date for the Clearinghouse SAT to 

March 1, 2015. 

Citizens began processing applications for new HO-3 policies18 through the Clearinghouse on 

January 27, 2014, and renewals of HO-3 policies on September 2, 2014.  Citizens elected to process 

HO-3 application policies first as these policies accounted for the greatest number of policies and 

represented approximately 40 percent of all new applications as of November 2013.  Table 4 summarizes 

the number of HO-3 applicants, eligible policies, ineligible policies, and the number of ineligible policies 

as a percentage of the total number of applicants.  As of April 27, 2015, only applications and renewals 

for HO-3 and DP19 policies were being processed through the Clearinghouse.  

                                                 
16 Section 627.3518, Florida Statutes.  
17 BOLT Solutions Inc., New York, New York.  
18 An HO-3 (Homeowners) policy is a Citizens’ personal residential multiperil policy that provides the owner of an owner-occupied 
home with building, other structures, contents, additional living expense, and liability coverage.  
19 DP-3 (Dwelling Fire) policies provide the owner of a home, condominium or rental property with coverage for the dwelling, 
other structures, contents and loss of rent or additional living expenses.  Tenant or renter’s contents coverage can be provided 
as well.  Premises liability coverage is optional.  The homes covered by this policy are typically tenant occupied.  A DP-1 policy 
is very similar, but with fewer perils covered and at a reduced cost.  





 Report No. 2016-009 
Page 10 August 2015 

Subsequent to the selection of a quote but prior to binding the policy for coverage, carriers may rescind 

their offer of coverage because of additional information obtained affecting the applicant’s status with 

respect to the carrier’s underwriting criteria.  After the Clearinghouse began processing new applications 

on January 27, 2014, agents occasionally requested Citizens to override ineligibility determinations if the 

rescinded quote resulted in the application being determined ineligible for coverage by Citizens.  On 

May 11, 2014, functionality was introduced to the Clearinghouse allowing the six users with an 

administrator role to override determinations of ineligibility.   

Our audit procedures disclosed that during the period May 13, 2014, through March 24, 2015, 

153 overrides of ineligibility determinations were executed within the Clearinghouse by users with an 

administrator role.  However, we found that no record of the identity of the specific user who made each 

override was retained in the system.  

Absent the ability to identify the specific user who performs an override of a determination of ineligibility, 

the assignment of responsibility for an override would be impeded.  In response to our audit inquiry, 

Citizens’ management stated that Citizens had worked with the Clearinghouse vendor to include 

functionality that would identify the user who performed an override and the necessary revisions were 

operational as of June 7, 2015.  

Recommendation: We recommend Citizens’ management ensure that, for each Clearinghouse 
system override, the identity of the specific user performing the override is recorded in the 
Clearinghouse system. 

CUSTOMER SERVICE 

State law20 provides, in part, that it is the intent of the Legislature for Citizens to provide services to 

policyholders, applicants, and agents which is no less than the quality generally provided in the voluntary 

market.  As part of our audit, we evaluated Citizens’ customer service function by analyzing complaint 

and inquiry data maintained by the Department of Financial Services (DFS),21 and surveying a sample of 

policyholders and a sample of agents appointed by Citizens.  As described in Finding 4, the survey results 

indicated that, in general, most policyholders and agents were satisfied with the level of service and 

support provided by Citizens.  Our analysis of complaint and inquiry data maintained by the DFS indicated 

that Citizens’ complaint experience was similar to that of other large property and casualty insurers.  

Finding 4: Policyholder and Agent Satisfaction 

Policyholder Surveys  

Citizens, like other insurance companies, provides a number of services that range from the issuance of 

policies to the payment of claims.  To measure the degree of customer satisfaction with the level of 

services provided by Citizens, we mailed surveys during November 2014 and January 2015 to 

1,020 policyholders who had policies in effect at some point during the period September 2013 through 

August 2014, including 510 who had claims that were closed during that same period.  Survey questions 

                                                 
20 Section 627.351(6)(a)1., Florida Statutes.   
21 The Department of Financial Services, Division of Consumer Services, classifies all inquiries regarding a property insurance 
carrier it cannot answer as a complaint, and forwards the inquiry to the applicable carrier for disposition.  









 Report No. 2016-009 
Page 14 August 2015 

 Proceeds from regular and emergency assessments. 

 Private market reinsurance. 

 Reinsurance from the Florida Hurricane Catastrophe Fund (FHCF). 

 Borrowed funds, such as, those provided through lines of credit and bond issues. 

At the June 2014 Board meeting, Citizens’ management provided an estimate of a surplus of 

approximately $3.4 billion to pay claims for the Coastal account, which represented approximately 

30 percent of the 100-year PML.  Available FHCF reimbursements were reported as $2.9 billion.   

Additionally, at the June 2014 Board meeting, Citizens’ management provided an estimate of a surplus 

of approximately $4.1 billion available to pay claims for the PLA/CLA accounts, which represented 

approximately 83 percent of the 100-year PML.  According to Citizens’ estimates, this surplus would 

provide sufficient liquid resources to pay claims until FHCF reimbursements (approximately $1.7 billion) 

became available, and provide additional claims paying resources for additional storms, loss adjustment 

expenses, or an event with losses in excess of those for a 1-in-100 year storm.  

Claims in excess of available surplus and FHCF reinsurance would be covered through traditional private 

reinsurance, catastrophe bonds reinsurance, policyholder surcharges, and assessments.  In the event of 

a 1-in-100 year storm, as of June 2014, the amounts that would be required from such sources were 

estimated to be approximately $5 billion for Coastal account claims and $0 for PLA/CLA accounts claims.   

Finding 5: Liquidity Financing 

In order to have sufficient cash on hand to pay catastrophic losses, Citizens provided for liquidity through 

the issuance of pre-event bonds (bonds issued in anticipation of storm events).  Because cash must be 

readily available to pay claims, a primary goal must be the maintenance of the safety and liquidity of the 

bond proceeds through conservative investment.  However, there is also a need to minimize the net 

financing cost of carrying the debt (cost-of-carry).  The cost-of-carry is defined as the difference between 

the interest expense accruing on the debt and the investment earnings accruing on the proceeds while 

they are available for investment.  The cost-of-carry can be minimized over the life of the debt by initially 

structuring the debt issue such that the interest rate on the debt is matched as closely as possible to 

expected rates of return on conservatively invested proceeds.  

As part of our audit, we evaluated the effectiveness of the steps taken by Citizens to maintain the safety 

and liquidity of the invested proceeds and to minimize the cost-of-carry.  We found that Citizens had 

issued pre-event debt and paid issuance costs at rates not considered to be excessive and had earnings 

that appeared reasonable based upon the safety and liquidity criteria in its investment policy.  During the 

period January 2012 through November 2014, the cost of providing additional liquidity of $3.9 billion 

(amount of pre-event liquidity bonds outstanding at November 30, 2014) to pay potential claims in the 

event of a catastrophic event was approximately $368 million as shown in Table 8.  
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In response to our audit inquiry regarding five CAs who were employed by the same CA firm, Citizens’ 

management stated that the firm’s form had lapsed and that an updated form had been obtained.  For 

the remaining six CAs, Citizens’ management stated that, due to an extended CA firm solicitation process 

resulting from bid protests, credentialing requirements, including obtaining conflict of interest statements, 

were extended to avoid placing additional administrative tasks on firms that may not receive a contract.  

Documentation demonstrating that CAs are independent of, and have no conflict of interest in, the claims 

they are assigned to process would provide greater assurance that claims are being handled in an 

independent and impartial manner.  

Recommendation: We recommend Citizens’ management ensure that documentation is 
maintained to demonstrate that all CAs are independent of, and have no conflict of interest in, the 
claims they are assigned to process. 

PROPERTY RECORDS AND INVENTORIES 

Effective controls for the management of property require that property items be adequately controlled 

and accounted for by management.  To record and maintain accountability for all property items, Citizens 

had established three separate asset management functions.  General assets, such as office furniture 

and vehicles, were administered by the Facilities and General Services (FGS) Division and maintained 

in the Computer Aided Facilities Management (CAFM) system.  The Information Technology Asset 

Management (ITAM) section maintained IT asset records in an ACCESS database, while telephonic and 

audio-visual (TAV) property records were maintained by the Systems Administration and Engineering 

section in an Excel worksheet.  Citizens’ policies and procedures30 specified that the respective property 

custodians ensure that an annual physical inventory verifying the existence and location of at least 

25 percent of Citizens’ assets was to be conducted at least once each fiscal year and a complete 

inventory was to be conducted every 3 years.  Although not required by the policies and procedures, 

Citizens’ management indicated that IT assets were to be subject to an annual physical inventory.  As 

described in Finding 7, our audit procedures found that Citizens’ property controls needed enhancement.  

Finding 7: Property Controls 

As part of our audit, we analyzed general asset, IT, and TAV property records for completeness of 

information and compliance with Citizens’ asset management policies and procedures.  Our audit 

procedures disclosed that Citizens’ policies and procedures did not effectively ensure the complete and 

proper recording and physical inventory of Citizens’ property.  Specifically, we found that:  

 Citizens’ policies and procedures did not specify the information required to provide for 
accountability and safeguarding of property.  Identifying the minimum information required, 
including, but not limited to, the asset tag number, description, model number, serial number, 
acquisition date, and location would better ensure that there is sufficient information to properly 
account for property items.  The absence of these requirements may also have contributed to the 
issues noted during our analyses of Citizens’ property records.  Specifically:  

                                                 
30 Policy No. 903, Asset Management.  Although the policy was in draft form during the period covered by our audit and during 
our audit field work, Citizens’ management indicated, in response to our audit inquiry, that they had been following the draft 
policy.  
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o Our analysis of Citizens’ ITAM records as of January 2015 disclosed that for the 14,068 IT 
property items recorded, ITAM records did not identify the individual to whom 941 items were 
assigned or include a serial number and location for 31 items or an acquisition date for 8,970 
items.  Additionally, 41 items had no asset tag number assigned in the property records.  The 
property items included in the ITAM database included assets such as laptop computers, 
servers, and tablets.  

o Our analysis of Citizens’ TAV property records as of February 2015 disclosed that for the 
4,111 TAV property items recorded, the TAV property records did not include the acquisition 
date for any of the 4,111 items.  Further, the TAV property records did not identify the 
individual to whom 254 property items were assigned or include the serial numbers for 
518 items or the descriptions for 43 items.  Additionally, 110 items had no asset tag number 
assigned in the property records.  

 Citizens’ FGS and TAV property custodians did not document the regular physical inventory of 
assets, reconciliation of the inventory results to the property records, or resolution of any identified 
differences.  In response to our audit inquiry, Citizens’ management stated the FGS Division had 
completed the first general assets property inventory in the second quarter of 2013.  However, no 
records of the inventory were retained, and records of any subsequent inventories were not 
available.  Management of Citizens’ TAV property management function stated in response to our 
audit inquiry that records of TAV inventories were not retained, and instead, the TAV property 
administrator updated the Excel worksheet after each physical inventory was performed.  
Although Citizens’ management stated and Citizens’ policies and procedures required that 
discrepancies between the property records and the physical inventory results were to be 
investigated, none of Citizens’ property management functions required the assigned property 
custodian to certify the periodic inventory.  Certification by the assigned custodian would provide 
greater assurance that periodic physical inventories were performed, the inventory results were 
properly reconciled to the property records, and any identified differences were timely resolved.  

Absent effective controls that ensure the appropriate recording and physical inventory of property items, 

Citizens’ management has limited assurances regarding the appropriate accounting for and safeguarding 

of Citizens’ property.  Additionally, recognizing that IT equipment such as computers and other data 

storage devices are more susceptible to loss and theft due to their portability and adaptability to personal 

use, and that such items may contain nonpublic or sensitive information, controls designed to ensure the 

proper accountability for these items and any sensitive and confidential data they may contain are 

especially important.  

Recommendation: We recommend that Citizens’ management enhance controls to ensure that 
all property items are recorded in the property records with the information required for proper 
accountability.  Additionally, we recommend that documentation be retained to demonstrate the 
performance of periodic physical inventories, the reconciliation of the inventory results to the 
property records, and the resolution of any noted differences.  

INFORMATION TECHNOLOGY CONTROLS 

As part of our audit we also evaluated the actions taken by Citizens’ management to correct deficiencies 

disclosed in our report No. 2015-017 related to IT controls of selected systems utilized by Citizens.  

Finding 8: Security Controls 

As part of our audit, we performed follow-up procedures to determine whether Citizens’ management had 

taken appropriate actions to correct the findings noted in our report No. 2015-017 that identified areas in 
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which improvements in Citizens’ IT controls and operational processes were needed.  Our follow-up 

procedures found that Citizens’ management had taken corrective actions to address finding No. 1 

related to certain inappropriate access privileges, and had substantially corrected the deficiencies 

disclosed in finding No. 2 related to periodic reviews of user access privileges.  However, although 

Citizens’ management had taken steps to address the security control issues identified in finding No. 3, 

further actions were necessary to better ensure the confidentiality, integrity, and availability of Citizens’ 

data and IT resources.  We are not disclosing specific details of the issues in this report to avoid the 

possibility of compromising Citizens’ data and IT resources.  However, we have notified appropriate 

Citizens’ management of the specific issues.  

Recommendation: We recommend that Citizens’ management continue efforts to implement 
appropriate security controls to ensure the confidentiality, integrity, and availability of Citizens’ 
data and IT resources. 

 PRIOR AUDIT FOLLOW-UP 

Except as discussed in the preceding paragraphs, Citizens’ management had taken corrective actions 

for the findings included in our report Nos. 2013-011 and 2015-017. 

OBJECTIVES, SCOPE, AND METHODOLOGY 

The Auditor General conducts operational audits of governmental entities to provide the Legislature, 

Florida’s citizens, public entity management, and other stakeholders unbiased, timely, and relevant 

information for use in promoting government accountability and stewardship and improving government 

operations.  

We conducted this operational audit from July 2014 through May 2015 in accordance with generally 

accepted government auditing standards.  Those standards require that we plan and perform the audit 

to obtain sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions 

based on our audit objectives.  We believe that the evidence obtained provides a reasonable basis for 

our findings and conclusions based on our audit objectives.  

This operational audit of Citizens Property Insurance Corporation (Citizens) focused on claims handling, 

customer service, take-out programs and bonuses, underwriting and eligibility, financing agreements, 

procurement of goods and services, internal controls, and the internal audit function.  The overall 

objectives of the audit were:  

 To evaluate management’s performance in establishing and maintaining internal controls, 
including controls designed to prevent and detect fraud, waste, and abuse, and in administering 
assigned responsibilities in accordance with applicable laws, administrative rules, contracts, grant 
agreements, and guidelines. 

 To examine internal controls designed and placed in operation to promote and encourage the 
achievement of management’s control objectives in the categories of compliance, economic and 
efficient operations, the reliability of records and reports, and the safeguarding of assets, and 
identify weaknesses in those internal controls. 

 To determine whether management had corrected, or was in the process of correcting, all 
deficiencies disclosed in our report Nos. 2013-011 and 2015-017.   
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 To identify statutory and fiscal changes that may be recommended to the Legislature pursuant to 
Section 11.45(7)(h), Florida Statutes. 

This audit was designed to identify, for those programs, activities, or functions included within the scope 

of the audit, deficiencies in management’s internal controls, instances of noncompliance with applicable 

governing laws, rules, or contracts, and instances of inefficient or ineffective operational policies, 

procedures, or practices.  The focus of this audit was to identify problems so that they may be corrected 

in such a way as to improve government accountability and efficiency and the stewardship of 

management.  Professional judgment has been used in determining significance and audit risk and in 

selecting the particular transactions, legal compliance matters, records, and controls considered.   

As described in more detail below, for those programs, activities, and functions included within the scope 

of our audit, our audit work included, but was not limited to, communicating to management and those 

charged with governance the scope, objectives, timing, overall methodology, and reporting of our audit; 

obtaining an understanding of the program, activity, or function; exercising professional judgment in 

considering significance and audit risk in the design and execution of the research, interviews, tests, 

analyses, and other procedures included in the audit methodology; obtaining reasonable assurance of 

the overall sufficiency and appropriateness of the evidence gathered in support of our audit’s findings 

and conclusions; and reporting on the results of the audit as required by governing laws and auditing 

standards.  

Our audit included the selection and examination of transactions and records.  Unless otherwise indicated 

in this report, these transactions and records were not selected with the intent of statistically projecting 

the results, although we have presented for perspective, where practicable, information concerning 

relevant population value or size and quantifications relative to the items selected for examination.  

An audit by its nature, does not include a review of all records and actions of agency management, staff, 

and vendors, and as a consequence, cannot be relied upon to identify all instances of noncompliance, 

fraud, abuse, or inefficiency.  

In conducting our audit we:   

 Examined 20 customer care monitoring reports, from the population of 13,057 customer care 
monitoring reports prepared by Citizens during the period January 2013 through August 2014, to 
evaluate the adequacy of Citizens’ monitoring procedures for call center personnel.  

 Examined Citizens’ organizational structure as of July 2014 to determine whether Citizens created 
an organizational structure that supported providing the policyholder customer service no less 
comparable than generally available in the voluntary market.  

 To measure policyholder satisfaction, sent surveys to 1,020 policyholders, selected from Citizens’ 
policyholder systems and the population of 984,731 policyholders who had policies in effect at 
some point during the period September 2013 through August 2014, including 510 policyholders 
who had claims that were closed during that same period.  We then combined and analyzed the 
survey responses from the 202 policyholders who returned the survey.  

 To measure appointed agent satisfaction with Citizens’ services, sent surveys to 744 of the 
9,658 agents who held a Citizens appointment during the period January 2013 through 
August 2014.  We then combined and analyzed the survey responses from the 130 appointed 
agents who returned the survey.  
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 Examined documentation for 30 complaints, from the population of 2,266 complaints recorded by 
Citizens during the period January 2013 through July 2014, to determine whether Citizens had 
taken adequate actions to resolve the complaint.  

 Examined documentation for 31 complaints, from the population of 4,035 complaints and inquiries 
forwarded from the Department of Financial Services (DFS) to Citizens during the period January 
2013 through August 2014, to determine whether Citizens had taken adequate actions to resolve 
the complaint.  In addition, examined documentation for 40 complaints to determine whether the 
complaints had been properly coded in Citizens’ records.  

 Compared DFS complaint and inquiries data for the period January 2013 through June 2014 
related to Citizens to corresponding data related to other large residential, commercial, and other 
property and casualty insurers in the State to assess whether Citizens provided customer service 
of no less than the quality generally provided in the voluntary market.  

 Engaged a specialist to examine documentation related to 203 claims, each in excess of $1,000, 
closed during the period August 2013 through August 2014, including 40 sinkhole, 40 water 
damage, and 45 public adjuster claims, to determine the extent to which the claims were 
processed in accordance with Citizens’ policies and procedures and the extent to which the claims 
were properly adjusted.  

 Performed inquiries and inspected selected documents and records to determine whether 
Citizens had designed and established a claims quality assurance program to ensure that claims 
were processed in compliance with governing laws, rules, and guidelines.  

 Performed inquiries and inspected selected documents and records to determine whether 
Citizens had designed and established a catastrophe response plan.  

 Examined documentation for 40 claims adjusters, selected from the population of 16,377 claims 
adjusters identified in records of claims received during the period August 2013 through 
August 2014, to determine whether the claims adjusters were qualified, independent with respect 
to assigned claims, and adequately trained.  

 Examined documentation related to 5 of 65 assumptions (take-outs) executed during the period 
September 2013 through August 2014 to determine whether Citizens’ depopulation function 
operated effectively, whether the assumptions were performed in accordance with applicable 
statutes, and whether the assumptions were approved by the Office of Insurance Regulation 
(OIR). 

 Performed inquiries, inspections of selected documents and records, and analytical procedures 
pertaining to reinsurance contracts executed with two participating take-out companies that 
removed approximately $36.5 billion of exposure from Citizens in 2013 to determine whether the 
reinsurance contracts were made in accordance with applicable statutory and OIR requirements.  

 Performed inquiries and inspected selected documents and records to determine whether the 
Florida Market Assistance Plan was being promoted and utilized to assist consumers in searching 
for property and casualty insurance in the voluntary market.  

 From the population of all transactions processed through the Clearinghouse during the period 
January 27, 2014, through January 17, 2015, examined documentation related to 25 new 
applications and 25 renewal transactions to determine compliance with the requirements of 
Section 627.3518, Florida Statutes.  Additionally, performed inquiries and inspected documents 
related to overrides of ineligibility determinations in the Clearinghouse system to evaluate 
Citizens’ controls for making and documenting system overrides.  

 Examined documentation related to 46 new personal and commercial line policies issued during 
the period September 2013 through August 2014 to determine whether policyholders were eligible 
for a Citizens’ policy, appropriate underwriting criteria were applied, and the premium was 
correctly calculated.  
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 Analyzed data for personal lines policies newly written or renewed during the period 
January 1, 2014, through August 31, 2014, to determine whether Citizens complied with the 
$1,000,000 statutory threshold for dwelling coverage, or dwelling and contents coverage for 
condominiums as applicable.  

 Examined documentation related to 25 policy renewals, selected from the population of 
848,058 policies in force for at least 1 year as of August 31, 2014, to determine whether 
policyholders were eligible for a Citizens’ policy, appropriate underwriting criteria were applied, 
and the premium was correctly calculated.   

 Examined documentation related to 25 policies in force as of August 31, 2014, which received 
wind mitigation credits and re-inspections related to those wind mitigation credits, to determine 
whether Citizens had established appropriate controls over the evaluation and award of wind 
mitigation credits, and the conduct of re-inspections related to those wind mitigation credits.  

 Examined five mobile home policies for pre-1994 constructed mobile homes or manufactured 
homes to determine whether coverage was limited to actual cash value, and also examined five 
mobile home policies for post-1995 constructed mobile homes or manufactured homes to 
determine whether mobile home construction credits were accurate.   

 Examined all financing arrangements entered into during the period July 2011 through 
August 2014 to determine whether the financing arrangements were properly approved at rates 
not considered to be excessive.  

 Calculated the effect that pre-event liquidity had on Citizens’ surplus. 

 Analyzed the effect of Citizens’ inability to charge actuarially determined insurance premium rates 
on Citizens’ surplus for the 2011 through 2014 calendar years.  

 Performed inquiries and reviewed applicable documents and records to evaluate Citizens’ 
procedures for estimating its probable maximum loss obligations.  

 Performed inquiries and inspected selected documents and records during the period 
August 2014 through February 2015 to determine whether Citizens had appropriately monitored 
its external investment managers.  

 Performed analytical procedures to determine whether Citizens’ investment performance was 
consistent with that of investment indices with similar characteristics for the period of 
September 2013 through August 2014.  

 Performed analytical procedures to determine whether Citizens received emergency 
assessments from all applicable insurers for the 2013 calendar year.  

 Examined 23 contracts with estimated costs over $25,000, or $35,000 as applicable, from the 
population of 242 contracts totaling $429,740,226 and awarded during the period January 2013 
through October 2014, to determine whether the contracts were procured in accordance with 
Sections 627.351(6)(e), and 287.057, Florida Statutes, and Citizens’ policies and procedures.  

 Examined payment documentation for 28 contracts with estimated costs over $25,000, or $35,000 
as applicable, which were active during the period January 2013 through October 2014 to 
determine whether the goods and services were received, the contracts were monitored, and 
contract payments were made in accordance with the contract.  

 Performed inquiries and inspected selected documents and records to evaluate Citizens’ internal 
controls over the procurement of legal services during the period February 2015.  

 Examined documentation for ten general expense payments, totaling $190,222, made during the 
period January 2013 through August 2014 to evaluate whether Citizens’ controls were sufficient 
to ensure that payments (including payments for wireless telephones and services) were made in 
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accordance with Citizens’ policies and procedures and were reasonable, properly approved, 
reviewed, and recorded.  

 With respect to the execution of the lease for downtown Jacksonville, Florida, office space, 
determined Citizens’ compliance with Florida Statutes, including Chapter 255, Florida Statutes, 
through a review of applicable lease documents, including procurement documents and 
documented communications with the Department of Management Services.  

 Observed, documented, and evaluated the effectiveness of selected Citizens’ processes and 
procedures for ensuring the proper control and safeguard of, and accountability for, Citizens’ 
property items, including property items of a sensitive or attractive nature in accordance with 
applicable guidelines.  

 Analyzed general asset, information technology, and telephonic and audio-visual property records 
for completeness of information and compliance with Citizens’ asset management policies and 
procedures.  In addition, from the population of $25,483,075 in purchases of tangible personal 
property and sensitive and attractive items made during the period March 2011 through December 
2014, examined documentation related to ten purchases to determine whether the purchases 
were necessary, properly approved and recorded, received, and subsequently inventoried.  

 Performed inquiries and inspected selected documents and records to determine whether 
Citizens’ internal audit function operated in compliance with applicable professional auditing 
standards and statutory requirements.   

 Performed inquiries and inspected selected documents and records to determine whether 
Citizens had adequately designed and implemented an Enterprise Risk Management framework.  

 Performed inquiries and inspected selected documents and records to determine whether 
Citizens’ procedures adequately identified and protected nonpublic information.  

 Evaluated Citizens’ actions to correct the findings noted in our information technology operational 
audit report No. 2015-017.  Specifically, we:  

o Observed and evaluated the effectiveness of application access controls in appropriately 
restricting access to the Citizens Insurance Suite (PolicyCenter® as of April 14, 2015, 
ClaimCenter® as of May 12, 2015, and BillingCenter® as of May 13, 2015) and Electronic 
Policy Administration System (ePAS) as of May 4, 2015.  Specifically, for 40 active user 
accounts in the Citizens Authentication Gateway (CAG) we evaluated the appropriateness of 
user access privileges to the Citizens Insurance Suite and ePAS.  

o Observed and evaluated the effectiveness of periodic reviews of user access privileges to the 
CAG, ePAS, Credentialing Administration Information System and the related network 
operating system as of May 4, 2015, and Wind System as of April 30, 2015.  

o Evaluated the appropriateness of logical access controls to the CAIS, the Agent Appointment 
System, and the related network operating system.  

 Communicated on an interim basis with applicable officials to ensure the timely resolution of 
issues involving controls and noncompliance.  

 Performed various other auditing procedures, including analytical procedures, as necessary, to 
accomplish the objectives of the audit.  

 Prepared and submitted for management response the findings and recommendations that are 
included in this report and which describe the matters requiring corrective actions.  Management’s 
response is included in this report under the heading MANAGEMENT’S RESPONSE 
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AUTHORITY 

Section 627.351(6)(m), Florida Statutes, requires the Auditor General to conduct an operational audit of  

Citizens Property Insurance Corporation every 3 years.  Pursuant to the provisions of Section 11.45, 

Florida Statutes, I have directed that this report be prepared to present the results of our operational 

audit. 

 

Sherrill F. Norman, CPA 

Auditor General 
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From: David R. Mica
To: Cerio, Tim
Cc: Koon, Bryan
Subject: Erika Emergency declaration
Date: Tuesday, September 01, 2015 11:45:40 AM

Dear Mr. Cerio,

With the dissipation of Tropical Storm Erika, I respectfully request that Governor Scott amend
 section 9, addressing unconscionable pricing of commodities, of Executive Order number 15-173
 declaring a state of emergency for all counties in Florida.  I am confident the goals of the State
 associated with access to motor fuels in responding to the storm will be met more efficiently by
 removing the restrictions which will reestablish unrestricted, free commerce.  This will benefit all
 Floridians.

As you know, the declaration of a state of emergency activates section 501.160, Florida Statutes,
 making it unlawful and a violation for a person to sell a commodity at an unconscionable price. 
 During previous hurricanes, 501.160, F.S., has been nominally enforced in the sales of
 transportation fuels because of its difficulty of rational enforcement.  Since “unconscionable” can be
 interpreted broadly, section 501.160, F.S., has a disruptive and chilling effect on Florida’s petroleum
 distribution system which is much broader than what the consumer sees at the retail pump. 

Our companies are required to import and distribute 28 million gallons of gasoline and diesel per day
 to meet the demand of citizens, tourists and businesses across the state and we are most effective
 in an unencumbered state of commerce.  During normal operations, prices serve as signals of supply
 throughout the distribution chain enabling our industry to provide the most efficient and cost
 effective distribution.  When activated, section 501.160, F.S., serves as a price control mechanism
 that distorts the signals of the free market. 

Later, we can discuss whether it is ever advisable to implement this section on the petroleum
 distribution system; however, I find its current continued  implementation particularly
 counterproductive for the rest of the 60 day period with no benefits to Floridians and requiring a
 more bureaucratic decision process rather than a competitive mindset.  Tropical Storm Erika did not
 disable port terminals, obstruct normal distribution routes, nor lead to the shutdown of retail
 stations yet section 501.160, F.S., is serving as an obstruction to the normal distribution chain by
 implementing artificial price control mechanisms. 

The Florida Petroleum Council recommends the Governor issue a subsequent order clarifying that
 501.160, F.S., is not applicable to transportation fuels during this emergency.  This will allow Florida
 markets to return to normal, efficient operations ensuring consumers have access to reliable
 sources of transportation fuel at the lowest cost that competitive markets can offer.  The
 clarification will assist markets return to normal and actually expedite any recovery necessary from
 impacts from Erika.

If you would like to discuss this request further or have any questions, please feel free to contact me.

Sincerely,

David Mica

Executive Director

Florida Petroleum Council

 



From: Russell Kent
To: Cerio, Tim
Subject: Re: DWH
Date: Tuesday, September 01, 2015 10:16:56 AM

Tim, I will be happy to do so. I look forward to seeing you then.

Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network.
From: Cerio, Tim
Sent: Tuesday, September 1, 2015 10:15 AM
To: Russell Kent
Subject: Re: DWH

I am.  Can you stop by my office?

Sent from my iPhone

On Sep 1, 2015, at 10:08 AM, Russell Kent <Russell.Kent@myfloridalegal.com> wrote:

Tim, would you be available at 11:30 for a brief meeting with me? Thanks.

Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network.



From: Cerio, Tim
To: Russell Kent
Subject: Re: DWH
Date: Tuesday, September 01, 2015 10:15:19 AM

I am.  Can you stop by my office?

Sent from my iPhone

On Sep 1, 2015, at 10:08 AM, Russell Kent <Russell.Kent@myfloridalegal.com> wrote:

Tim, would you be available at 11:30 for a brief meeting with me? Thanks.

Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network.



From: Russell Kent
To: Cerio, Tim
Subject: DWH
Date: Tuesday, September 01, 2015 10:08:17 AM

Tim, would you be available at 11:30 for a brief meeting with me? Thanks.

Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network.



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Piercing the Corporate Veil to Find Alter Ego Liability CLE - Final Chance for $50 Discount
Date: Tuesday, September 01, 2015 9:45:44 AM

If you are having trouble viewing this email, click here.

Piercing the Corporate Veil to Find Alter Ego
 Liability CLE 

Thursday, Sept. 24, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance for $50 Discount
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 
Fluency in Piercing the Corporate Veil & Alter Ego Liability have become increasingly
 important in recent years due to changes in the law and business cycle. As more clients need
 to collect on debts and judgments, it is increasingly critical for practitioners to be fluent with
 the cutting-edge techniques and best practices to pierce & protect the corporate veil, as well
 as determine alter ego liability. The growing number of bankruptcies, foreclosures, and
 judgments has dramatically increased the need for attorneys proficient in the science of
 effective judgment enforcement and asset recovery. At the same time, it is critical for
 attorneys to understand the best strategies to protect corporate assets against judgments &
 creditors. The Rossdale faculty for this seminar features an authority in this practice, who
 will describe piercing & protecting the corporate veil, navigating complex determinations on
 corporate liability, strategies involving legal alter ego, and limiting both corporate &
 personal liability. Registration includes online access to course and reference materials that
 serve as a helpful guide to the numerous topics and techniques discussed in the program.
                
Key Agenda Points     View Complete Agenda

Veil Protection Strategies
Liabilities for the Obligations of the Entity
Best Practices in Litigating the Veil Piercing Case
Minimizing Veil Piercing Problems & Fraudulent Conveyances
What Creditor's Counsel Needs to Know
Forming Corporate Entities to Diminish Liability
Understanding the Alter Ego
Ideal Arguments for Defense & Plaintiff's Counsel
Developments in the Law



Import of the Equitable Owner
Determining the Separate "Personalities" of the Corporation & Shareholders
Unity of Interest
Procedural Alternatives
Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Elizabeth S. Fenton, Partner at Saul Ewing LLP & Authority on Corporate Veil
 Piercing
James J. Moylan, Authority on Alter Ego Litigation

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, judges, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance for $50 Discount 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Chesterfield Smith
Subject: National Attorneys General Training & Research Institute - Legal Writing Seminar
Date: Tuesday, September 01, 2015 9:33:26 AM
Attachments: NAGTRI Legal Writing Seminar Announcement.doc

Colleagues:

The Office of the Attorney General is presenting a one day, Legal Writing Seminar, sponsored by the National
 Attorneys General Training & Research Institute (NAGTRI).

This one day course will be most valuable to attorneys with 5 or fewer years of experience. More experienced
 attorneys will find it a great review with some modern twists. Sample topics this training will cover include: How to
 Write First Rate Motions and Supporting Memoranda, Legal Writing in a New Era: Writing for the iPad Reader,
 and Writing Successful Summary Judgment Motions.

The NAGTRI Legal Writing Seminar is available at no cost and is open to all state employees involved in legal
 writing (attorneys, paralegals, legal assistants). It is being held at the FSU College of Law on October 15, 2015, and
 is eligible for 6.5 hours of CLE credit from The Florida Bar.

There are currently only 50 seats remaining. Please see the attached flyer for registration details. 

(See attached file: NAGTRI Legal Writing Seminar Announcement.doc)

Chesterfield Smith, Jr.
Associate Deputy Attorney General
Director, Civil Litigation
Tel.: 850-414-3623
Cell: 850-591-1840
Fax: 850-488-4872
E-mail: Chesterfield.Smith@myfloridalegal.com



 

  
 

National Association of Attorneys General 
Legal Writing Seminar 

 
What: The National Attorneys General Training & Research Institute   
  (NAGTRI) will bring a one day, Legal Writing Seminar, sponsored by the   
  Office of the Attorney General. 6.5 Florida CLE Credits will be available  
  after attendance. 
 
When:  October 15, 2015 (Thursday) 8am-5pm 
Whom:    All STATE EMPLOYEES (involved in legal writing:) 

Attorneys, Paralegals, legal assistants 
Where:   FSU, College of Law, Rm 101 
   425 W. Jefferson St, Tallahassee, FL  32301 
Registration: Contact Anntoinette.macinnes@myfloridalegal.com 
Cost: NONE – however, parking at the Civic Center may be $7.00 

if there is an event. 
 

Legal Writing 

This one day course will be valuable to attorneys with 5 or fewer years of 
experience in AG offices. More experienced attorneys will find it a great review 
with some modern twists.  Sample topics this training will cover include: How to 
Write First Rate Motions and Supporting Memoranda, Legal Writing in a New 
Era: Writing for the iPad Reader, and Writing Successful Summary Judgment 
Motions. 
 
How to Register: 
 

1. Attendance will be open to all general counsel offices from all Departments in the 
State of Florida.  There are 50 seats left. 
 

2. With permission from your supervisor, please send name, title, email and agency of 
the attendee to Anntoinette MacInnes at anntoinette.macinnes@myfloridalegal.com.  
If sending more than one person from your agency, please note the contact person. 
Phone (850) 414-3443. 
 



From: Cerio, Tim
To: Dane, Laura
Subject: Fwd: Letter of Support for the Application of Lonnie Groot
Date: Tuesday, September 01, 2015 9:00:23 AM
Attachments: image001.png

Sent from my iPhone

Begin forwarded message:

From: "Applegate, A. Bryant" <bapplegate@seminolecountyfl.gov>
Date: September 1, 2015 at 8:08:22 AM EDT
To: "cgreene@pfhglaw.com" <cgreene@pfhglaw.com>,
 "diidri.robinson@usdoj.gov" <diidri.robinson@usdoj.gov>, "mcline@sjso.org"
 <mcline@sjso.org>, "katherine.miller@cobbcole.com"
 <katherine.miller@cobbcole.com>, "chief@pd7.org" <chief@pd7.org>,
 "rgvenesword@gmial.com" <rgvenesword@gmial.com>,
 "Gosney.Steve@pd7.org" <Gosney.Steve@pd7.org>,
 "troberts@clarkandroberts.com" <troberts@clarkandroberts.com>
Cc: "tim.cerio@eog.myflorida.com" <tim.cerio@eog.myflorida.com>
Subject: Letter of Support for the Application of Lonnie Groot

To: Members of the Seventh Judicial Circuit Judicial Nominating
 Commission.
 
Re: Letter of Support for Attorney Lonnie Groot’s Application for
 Circuit Court Judge.
 
Date: August 31, 2015
 
 
It is my honor to submit this letter of support for Lonnie Groot’s
 application for the position of Circuit Court Judge in and for the
 Seventh Judicial Circuit. Mr. Groot has my highest
 recommendation. I have known Mr. Groot for over 14 years. He is
 an attorney with high moral and ethical standards, and has always
 conducted himself with the utmost professionalism. As a Code
 Enforcement Magistrate for Seminole County, Mr. Groot conducts
 all of the hearings in a fair and impartial manner. I have also had the
 good fortune of working with Mr. Groot on complex civil matters.
 He is always prepared with research and works diligently in



 reaching amicable solutions to legal issues. His outstanding career
 in a wide variety of areas of practice is a testament to his abilities,
 demeanor, professionalism and respect for the practice of law. In
 light of the foregoing, if Mr. Groot is eventually appointed to the
 Bench, he will embody all of the attributes necessary to be a fair and
 impartial trier of fact, and will serve with a high level of
 competence, honor and dignity.
 
Please don’t hesitate to contact my office if I can answer any
 questions that you may have.
 
Sincerely,
 
Bryant Applegate
 
 
A. Bryant Applegate
County Attorney
Seminole County, FL
1101 East 1st Street STE 3030
Sanford, FL 32771
407-665-7257
bapplegate@seminolecountyfl.gov
 

 
****Florida has a very broad Public Records Law.  Virtually all written communications
 to or from State and Local Officials and employees are public records available to the
 public and media upon request.  Seminole County policy does not differentiate
 between personal and business emails.  E-mail sent on the County system will be
 considered public and will only be withheld from disclosure if deemed confidential
 pursuant to State Law.****
 

****Florida has a very broad Public Records Law. Virtually all written communications to or
 from State and Local Officials and employees are public records available to the public and
 media upon request. Seminole County policy does not differentiate between personal and
 business emails. E-mail sent on the County system will be considered public and will only



 be withheld from disclosure if deemed confidential pursuant to State Law.****





From: Cerio, Tim
To: Dane, Laura
Subject: Fwd: Letter of Support for the Application of Lonnie Groot
Date: Tuesday, September 01, 2015 8:59:42 AM
Attachments: image001.png

Sent from my iPhone

Begin forwarded message:

From: "Applegate, A. Bryant" <bapplegate@seminolecountyfl.gov>
Date: September 1, 2015 at 8:14:26 AM EDT
To: "chief@pd7.org" <chief@pd7.org>, "rgvenesword@gmail.com"
 <rgvenesword@gmail.com>
Cc: "tim.cerio@eog.myflorida.com" <tim.cerio@eog.myflorida.com>
Subject: Letter of Support for the Application of Lonnie Groot

To: Members of the Seventh Judicial Circuit Judicial Nominating
 Commission.
 
Re: Letter of Support for Attorney Lonnie Groot’s Application for
 Circuit Court Judge.
 
Date: August 31, 2015
 
 
It is my honor to submit this letter of support for Lonnie Groot’s
 application for the position of Circuit Court Judge in and for the
 Seventh Judicial Circuit. Mr. Groot has my highest
 recommendation. I have known Mr. Groot for over 14 years. He is
 an attorney with high moral and ethical standards, and has always
 conducted himself with the utmost professionalism. As a Code
 Enforcement Magistrate for Seminole County, Mr. Groot conducts
 all of the hearings in a fair and impartial manner. I have also had the
 good fortune of working with Mr. Groot on complex civil matters.
 He is always prepared with research and works diligently in
 reaching amicable solutions to legal issues. His outstanding career
 in a wide variety of areas of practice is a testament to his abilities,
 demeanor, professionalism and respect for the practice of law. In
 light of the foregoing, if Mr. Groot is eventually appointed to the



 Bench, he will embody all of the attributes necessary to be a fair and
 impartial trier of fact, and will serve with a high level of
 competence, honor and dignity.
 
Please don’t hesitate to contact my office if I can answer any
 questions that you may have.
 
Sincerely,
 
Bryant Applegate
 
 
A. Bryant Applegate
County Attorney
Seminole County, FL
1101 East 1st Street STE 3030
Sanford, FL 32771
407-665-7257
bapplegate@seminolecountyfl.gov
 

 
****Florida has a very broad Public Records Law.  Virtually all written communications
 to or from State and Local Officials and employees are public records available to the
 public and media upon request.  Seminole County policy does not differentiate
 between personal and business emails.  E-mail sent on the County system will be
 considered public and will only be withheld from disclosure if deemed confidential
 pursuant to State Law.****
 

****Florida has a very broad Public Records Law. Virtually all written communications to or
 from State and Local Officials and employees are public records available to the public and
 media upon request. Seminole County policy does not differentiate between personal and
 business emails. E-mail sent on the County system will be considered public and will only
 be withheld from disclosure if deemed confidential pursuant to State Law.****





From: Jefferson, Tyler
To: Legal
Subject: Susan is out sick
Date: Tuesday, September 01, 2015 8:55:52 AM

Sincerely,
 
Tyler Jefferson
Executive Office of the Governor
Office of the General Counsel
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 



From: Stearns, Heather
To: Legal
Subject: Reminder
Date: Tuesday, September 01, 2015 8:42:11 AM

Timesheets for August are due.
 
Thanks,
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 



From: Applegate, A. Bryant
To: chief@pd7.org; rgvenesword@gmail.com
Cc: Cerio, Tim
Subject: Letter of Support for the Application of Lonnie Groot
Date: Tuesday, September 01, 2015 8:14:35 AM
Attachments: image001.png

To: Members of the Seventh Judicial Circuit Judicial Nominating Commission.
 
Re: Letter of Support for Attorney Lonnie Groot’s Application for Circuit
 Court Judge.
 
Date: August 31, 2015
 
 
It is my honor to submit this letter of support for Lonnie Groot’s application for
 the position of Circuit Court Judge in and for the Seventh Judicial Circuit. Mr.
 Groot has my highest recommendation. I have known Mr. Groot for over 14
 years. He is an attorney with high moral and ethical standards, and has always
 conducted himself with the utmost professionalism. As a Code Enforcement
 Magistrate for Seminole County, Mr. Groot conducts all of the hearings in a
 fair and impartial manner. I have also had the good fortune of working with
 Mr. Groot on complex civil matters. He is always prepared with research and
 works diligently in reaching amicable solutions to legal issues. His outstanding
 career in a wide variety of areas of practice is a testament to his abilities,
 demeanor, professionalism and respect for the practice of law. In light of the
 foregoing, if Mr. Groot is eventually appointed to the Bench, he will embody
 all of the attributes necessary to be a fair and impartial trier of fact, and will
 serve with a high level of competence, honor and dignity.
 
Please don’t hesitate to contact my office if I can answer any questions that you
 may have.
 
Sincerely,
 
Bryant Applegate
 
 
A. Bryant Applegate
County Attorney
Seminole County, FL



1101 East 1st Street STE 3030
Sanford, FL 32771
407-665-7257
bapplegate@seminolecountyfl.gov
 

 
****Florida has a very broad Public Records Law.  Virtually all written communications to or from
 State and Local Officials and employees are public records available to the public and media upon
 request.  Seminole County policy does not differentiate between personal and business emails.  E-
mail sent on the County system will be considered public and will only be withheld from disclosure if
 deemed confidential pursuant to State Law.****
 

****Florida has a very broad Public Records Law. Virtually all written communications to or from State and
 Local Officials and employees are public records available to the public and media upon request.
 Seminole County policy does not differentiate between personal and business emails. E-mail sent on the
 County system will be considered public and will only be withheld from disclosure if deemed confidential
 pursuant to State Law.****





From: Applegate, A. Bryant
To: cgreene@pfhglaw.com; diidri.robinson@usdoj.gov; mcline@sjso.org; katherine.miller@cobbcole.com;

 chief@pd7.org; rgvenesword@gmial.com; Gosney.Steve@pd7.org; troberts@clarkandroberts.com
Cc: Cerio, Tim
Subject: Letter of Support for the Application of Lonnie Groot
Date: Tuesday, September 01, 2015 8:08:33 AM
Attachments: image001.png

To: Members of the Seventh Judicial Circuit Judicial Nominating Commission.
 
Re: Letter of Support for Attorney Lonnie Groot’s Application for Circuit
 Court Judge.
 
Date: August 31, 2015
 
 
It is my honor to submit this letter of support for Lonnie Groot’s application for
 the position of Circuit Court Judge in and for the Seventh Judicial Circuit. Mr.
 Groot has my highest recommendation. I have known Mr. Groot for over 14
 years. He is an attorney with high moral and ethical standards, and has always
 conducted himself with the utmost professionalism. As a Code Enforcement
 Magistrate for Seminole County, Mr. Groot conducts all of the hearings in a
 fair and impartial manner. I have also had the good fortune of working with
 Mr. Groot on complex civil matters. He is always prepared with research and
 works diligently in reaching amicable solutions to legal issues. His outstanding
 career in a wide variety of areas of practice is a testament to his abilities,
 demeanor, professionalism and respect for the practice of law. In light of the
 foregoing, if Mr. Groot is eventually appointed to the Bench, he will embody
 all of the attributes necessary to be a fair and impartial trier of fact, and will
 serve with a high level of competence, honor and dignity.
 
Please don’t hesitate to contact my office if I can answer any questions that you
 may have.
 
Sincerely,
 
Bryant Applegate
 
 
A. Bryant Applegate
County Attorney
Seminole County, FL



1101 East 1st Street STE 3030
Sanford, FL 32771
407-665-7257
bapplegate@seminolecountyfl.gov
 

 
****Florida has a very broad Public Records Law.  Virtually all written communications to or from
 State and Local Officials and employees are public records available to the public and media upon
 request.  Seminole County policy does not differentiate between personal and business emails.  E-
mail sent on the County system will be considered public and will only be withheld from disclosure if
 deemed confidential pursuant to State Law.****
 

****Florida has a very broad Public Records Law. Virtually all written communications to or from State and
 Local Officials and employees are public records available to the public and media upon request.
 Seminole County policy does not differentiate between personal and business emails. E-mail sent on the
 County system will be considered public and will only be withheld from disclosure if deemed confidential
 pursuant to State Law.****





From: no-reply@sharepointonline.com
To: Cerio, Tim
Subject: Do you want to save Eineman, Emily"s OneDrive for Business documents?
Date: Tuesday, September 01, 2015 4:37:57 AM

Eineman, Emily's OneDrive for Business will be deleted in 30 days. As their manager, you're
 the temporary owner of all documents saved to their OneDrive for Business. That means you
 still have time to copy important documents to another location, if you choose. Otherwise, the
 documents will be permanently deleted. Go to Eineman, Emily's OneDrive for Business at
 https://fleog-
my.sharepoint.com/personal/emily_eineman_eog_myflorida_com/_layouts/viewlsts.aspx



From: John Stemberger
To: Cerio, Tim
Cc: Gibson, Ben
Subject: Meeting this week by phone or next week?
Date: Tuesday, September 01, 2015 12:26:47 AM

Dear Tim,
I am writing to schedule a meeting for this Wednesday with our legal team by phone or sometime
 next week in person. 
Please let me know what works better for your schedule.  
John Stemberger

ExchangeDefender Message Security: Check Authenticity



From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 2 New Messages
Date: Monday, August 31, 2015 10:53:37 PM

Dear tim.cerio@eog.myflorida.com:

You have 2 new spam-quarantined messages as of September 1, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"susan@silentmessages.com"
 <susan@silentmessages.com>

Evaluating
 Truthfulness CLE
 Workshop in
 Jacksonville FL

Aug 31, 2015 12:22 PM 183180 Release
 to Inbox

Report
 as Not
 Junk

"cle@lawline.com"
 <cle@lawline.com>

Extended Today:
 Unlimited CLE for
 $179

Aug 31, 2015 1:51 PM 78881 Release
 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Heekin, Jack
To: Cerio, Tim; Penrod, Peter
Subject: Fwd: Charlie Johnson
Date: Monday, August 31, 2015 10:10:57 PM

Recommendation for Judge Charles Johnson for 11th Circuit from Cheryl Caracuzzo, a former
 prosecutor at the Palm Beach SAO.

Sent by Outlook for Android

---------- Forwarded message ----------
From: "Cheryl Caracuzzo" <caracuzzo@comcast.net>
Date: Mon, Aug 31, 2015 at 7:05 PM -0700
Subject: Charlie Johnson
To: "Heekin, Jack" <Jack.Heekin@eog.myflorida.com>

Good Afternoon-  I hope all is well in Tallahassee…The only thing you are missing here in West Palm Beach is the
 hot weather and threat of hurricanes! I love my new job, but miss everyone at the State Attorney’s office.  I am
 reaching out to you on behalf of a good friend, Charlie Johnson, who you interviewed last week for a Circuit Court
 seat in Miami-Dade county.  As usual, I am sure there are a number of good candidates, but what a great asset he
 would be to the Circuit Court bench.  A former prosecutor for over 20 years, and a sitting County Court Judge for
 the last five years, demonstrates his commitment to public service. His judicial philosophy has already been
 showcased in his work…He does not believe judges should legislate from the bench, and has seen judicial activism
 as a trial lawyer.  He is committed to not allowing that to happen on his watch, as he believes judges have very
 limited and narrow powers.  I understand the difficult decisions that are made in making these appointments, but I
 am confident that Charlie would be a great Circuit Court Judge.  

Sincerely,
Cheryl Caracuzzo 



From: Carmine M. Bravo
To: Cerio, Tim
Subject: Copy of email sent to the JNC of the Seventh Judicial Circuit on behalf of Lonnie Groot
Date: Monday, August 31, 2015 10:01:30 PM
Attachments: image001.png

Dear Committee Persons,
On behalf of Lonnie Groot, it is my distinct pleasure the recommend him to the Judicial

 Nominating  committee for consideration of extending his name to the Governor for appointment
 to the Circuit Court of the Seventh Judicial Circuit. I have known Mr. Groot for many years, as a
 practitioner, as an attorney who appeared before me in court matters, the Seminole County Bar
 Association and the Inns of Court as well as socially.  

I am familiar with his practice in the various areas of law and especially his skills in
 governmental law. He has the knack of dealing with difficult situations which involve balancing the
 law, the government and the public. His reputation in Seminole County ranks among the highest.
 His association with what we refer to as the Stenstrom firm, places him in a practice setting where
 not only the skill of the lawyers but their integrity and care for clients is admired by all who come
 into contact with them.

He is the patriarch of a large family where he is admired and respected and has the support
 of his wife and children. Lonnie has a quiet, polite and unassuming personality which he combines
 with a confidence as assurance to make decisions fairly and impartially.

I ask you to please give Lonnie Groot a serious look for consideration for nomination to the
 Governor and his selection committee.
 
Very truly yours,
 

Carmine M. Bravo
Florida County Judge (Ret.)
 

This email has been checked for viruses by Avast antivirus software. 
www.avast.com





From: John A. Tomasino
To: Cerio, Tim
Subject: RE: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE WATSON
Date: Monday, August 31, 2015 5:54:42 PM
Attachments: 2013-1333 Motion 108598.pdf

Just a heads up that the attached came in right before 5.   Currently, I have no idea what impact the
 motion has on the finality of this Court’s decision.   I’ll keep you posted.
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Monday, August 31, 2015 4:20 PM
To: John A. Tomasino <tomasino@flcourts.org>
Subject: Re: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE WATSON
 
Thank you, John. 

Sent from my iPhone

On Aug 31, 2015, at 2:39 PM, John A. Tomasino <tomasino@flcourts.org> wrote:

Tim,
The Court denied the rehearing motion in SC13-1333 today.  A copy of the order and
 opinion are attached.
 
Thanks,
John

<Filed_06-18-2015_Opinion.pdf>
<2013-1333_disposition_132804.pdf>
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IN THE SUPREME COURT OF FLORIDA 
BEFORE THE FLORIDA JUDICIAL QUALIFICATIONS COMMISSION 

 
  

 
 

                                                              SC13-1333 
INQUIRY CONCERNING A JUDGE No. 12-613 
 
LAURA M. WATSON 
__________________________________________________________________                       
 

 
Judge Watson’s Emergency Motion for Stay/Notice of Invocation of 

Automatic Stay, and Notice of Intent to Seek Review by the United States 
Supreme Court of this Court’s Decision for Removal of Judge Watson 

 
The Honorable Laura M. Watson, (hereinafter “Judge Watson”) by and through 

undersigned counsel, respectfully moves for an Emergency Motion/Notice of 

Invocation of Automatic Stay, and Notice of Intent to Seek Review of the Decision 

of the Florida Supreme Court by the United States Supreme Court, pursuant to Fla. 

R. App. P. 9.310 (hereinafter “Emergency Motion/Notice”).  In support of such 

Emergency Motion/Notice, Judge Watson states: 

On June 18, 2015, this Honorable Court rendered a Final Decision accepting the 

recommendations of the Florida Judicial Qualifications Commission (hereinafter 

“FJQC” or “JQC”) of removal from office, and issued its order of removal 

(hereinafter “Removal Order”).  Judge Watson filed a Motion for Rehearing 

regarding the Removal Order (R. 07/06/2015), which this Honorable Court denied 

Filing # 31532130 E-Filed 08/31/2015 04:57:30 PM
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on August 31, 2015.   

Judge Watson is Entitled to an Automatic Stay  
Pursuant to Fla. R. App. P. 9.310(b)(2) 

 
The automatic stay provided by Fla. R. App. P. 9.310(b)(2) applies to all types 

of civil actions.  Fla. R. App. P. 9.130(b)(2) provides in pertinent part: 

The timely filing of a notice shall automatically operate as a stay 
pending review…when the state, any public officer in an official 
capacity, board, commission, or other public body [who] seeks 
review…   

 
(Emphasis added.)  In this case, Judge Watson is seeking review in the United 

States Supreme Court “as a public official in [her] official capacity seeking to 

enforce some public right” Fouts v. Bolay, 769 So. 2d 504, 505 (Fla. 1st DCA 

2000).  The plain language and purpose of the rule is to maintain the status quo 

pending the outcome of the appellate review process, except in criminal cases, 

administrative actions, and/or as provided by Fla. Stat. Ch. 120.  This Court 

previously granted Judge Kinsey’s Motion for Stay during the time she sought 

review in the United States Supreme Court.  See In re Kinsey, SC96629 R. 

04/11/2003) (“This matter is stayed pending determination of jurisdiction by the 

United States Supreme Court…Respondent shall promptly notify this Court of any 

action by the United States Supreme Court”). 

While there are cases that “hold that the automatic stay provision of Florida 

Rule of Appellate Procedure 9.310(b)(2) does not apply to discretionary review in 
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the supreme court,”1 there is contrary authority as well.  The Arostegui case notes    

that “[w]hen a public party has filed a timely notice to invoke discretionary 

jurisdiction, the filing of the notice operates as an automatic stay…” Id. at FN 4, 

citing Phillip J. Padavano, Florida Appellate Practice § 8.8A at 61.   We have 

found no cases directly on point addressing the automatic stay provision as it 

relates to a public official seeking review from this Court to the United States 

Supreme Court.  Further complicating the application of the automatic stay 

provision to Judge Watson, unlike other litigants seeking redress in the United 

States Supreme Court, the Florida Supreme Court is essentially the court of first 

impression in this JQC case, and although Judge Watson’s application to the 

United States Supreme Court will be discretionary, it is her initial and only 

appellate court of redress in this matter.  In an abundance of caution we both notice 

our invocation of the automatic stay and move to stay herein pursuant to Fla. R. 

App. P. 9130(a) and (b)(2). 

Pursuant to Rule 10 of the Supreme Court Rules, Judge Watson’s application to 

the United States Supreme Court will be on a petition for a writ of certiorari. 

Generally, a petition for writ of certiorari to review a judgment of a state court of 

last resort must be filed within 90 days after the judgment.  See Supreme Court 

                                           
1 City of Miami v. Arostegui, 616 So.2d 1117, 1119 (Fla. 1st DCA 1993). 
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Rule 13.1. There is no requirement that a party file a timely notice to invoke 

discretionary jurisdiction in the United States Supreme Court. 

Judge Watson Meets the Requirements for a Stay 
 

If this Honorable Court does not determine that Judge Watson is entitled to an 

automatic stay as it relates to a public official seeking review from this Court to the 

United States Supreme Court, this Court should consider the following factors in 

determining whether a stay is appropriate under these circumstances: “the 

likelihood that jurisdiction will be accepted by the [United States] Supreme Court, 

the likelihood of ultimate success on the merits, the likelihood of harm if no stay is 

granted, and the remediable quality of any such harm.” State ex rel. Price v. 

McCord, 380 So.2d 1037 (Fla. 1980).  

First, this Honorable Court’s Decision of removal of Judge Watson, after her 

valid 2012 election, without a violation of a Code of Judicial Conduct, not only 

departs from all precedent set by this Court, but more importantly, such action 

decided an important federal question in a way that conflicts with relevant United 

States Supreme Court law. Voters’ rights and judicial candidate rights and/or 

eligibility are inextricably intertwined, governed by the U.S. Constitution and/or 

Florida’s Constitution, and embody fundamental rights and freedoms.  See U.S. 

Const. amend. I, and XIV, and Fla. Const. art. V, §8, and VI, §2.  This Honorable 

Court’s Removal Order’s impact on such rights makes it likely that the United 
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States Supreme Court will accept jurisdiction in this matter. 

   Second, borrowing from the Voters/Candidates’ Rights Amici Curiae Brief2 at p. 

18, “[a] fundamental principle of our democracy is, in Hamilton’s words, ‘that the 

people should choose whom they please to govern them,’” and in James Madison’s 

words, that principle is “undermined by limiting whom the people can select”.  See 

Powell v. McCormack, 395 U.S. 486, 547 (1969) (Citations omitted). This Court’s 

Decision to remove Judge Watson for “pre-candidate conduct that does not amount 

to a violation of the then-existing law,” after she was sworn in as a constitutional 

officer, amounts to an impermissible attack on the validity of the election, which is 

protected by the First and Fourteenth Amendments to the U.S. Constitution.  See 

Anderson v. Celebreeze, 460 U.S. 780, 103 S. Ct. 1564, 75 L.Ed.2d 547 (1983).  

Voters/Candidates’ Rights Amici Curiae Brief at p. 18.  “Echoing James Madison’s 

warning, allowing the JQC to shape its own judicial qualifications and launch post-

election challenges will lead to an improper, unchecked, and dangerous recipe of 

partisan removals and appointments that can be wielded by any party to stack the 

courts with members of its party.  Id.”  In light of such constitutional deprivations, 

this Honorable Court should not have ratified the JQC’s improper jurisdiction 

                                           
2 Brief of Amici Curiae Dr. Philip Busey, Samuel D. Lopez, Esq., Jay Neal, and 
Peter Szymanski in Support of Appellant, The Honorable Laura M. Watson 
(hereinafter “Amici Curiae” Brief) is referred to herein as “Voters/Candidates’ 
Rights Amici Curiae Brief”.  See Motion for Rehearing Appendix Tab 1. 
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and/or actions.  

Third, this Honorable Court should consider that the likelihood of harm if a stay 

is not granted is immediate and irreparable.  A stay is necessary in this case to 

preserve the status quo and to protect the voting rights of Broward County’s 

electorate that cast a vote in the 2012 primary and general elections.    Borrowed 

from the Family Lawyers’ Amicus Curiae Brief3 at p. 4, “[t]he issue of the effect of 

the past alleged misconduct on the public’s trust and confidence in the judiciary as 

reflected in its impact on the judge’s standing in the community has already been 

‘litigated,’ so to speak, by virtue of the November 2012 election that brought Judge 

Watson into office.  The voters were in possession of information about Judge 

Watson’s alleged misconduct.” “There is perhaps no better measure of a person’s 

standing in the community than that person’s election to office.”  Family Lawyers’ 

Amicus Curiae Brief at p. 4.  “The election proves that Judge Watson’s standing in 

the community has not been adversely affected.  An informed public has spoken.  

The will of the voters should be respected.”  Family Lawyers’ Amicus Curiae Brief 

at p. 5.  Without such a stay, the will and votes cast of the voters will be 

irrevocably taken since Judge Watson may not be re-instated to the bench, and a 

partisan political appointment may unjustly inherit the rights to her office. 

                                           
3 Brief of Amicus Curiae, James S. Werter, Esq. is referred to herein as “Family 
Lawyers’ Amici Curiae Brief.” 
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 Last, this Court should consider the remediable quality of a stay upon the harm 

to Judge Watson.  Without such a stay, Judge Watson will suffer immediate and 

irreparable harm, including the considerable loss of her property rights in her 

judicial office4 and/or position as judge.  Florida officeholders, which include 

judicial officers, have property rights in their office, which cannot be taken away 

without due process or violating their constitutional rights. As explained by this 

Honorable Court: 

a public office is a public trust, and that the encumbent has a property 
rights therein...The right to possess and enjoy the emoluments or the 
profits of an office is one clearly subject to judicial protection.  We 
have been committed to the doctrine that a public officer has a 
property right in his office and cannot be deprived thereof without due 
process of law. 
 

Du Bose v. Kelly, 132 Fla. 548, 562, 181 So. 11 (Fla. 1938) (Citations omitted.)  

                                           
4 The right to hold office has been deemed a property right protected by the U.S. 
Constitution: 

The right to seek and hold public office and to engage in political 
activity is a property right. This right is protected by the Federal 
Constitution.  While it is competent for the Legislature to prescribe 
qualifications for one who desires to become a candidate for office 
under the state's police powers, those qualifications must be 
reasonable and not in conflict with any constitutional provision. 

McKinney v. Kaminsky, 340 F. Supp. 289, 294 (M.D. Ala. 1972) (Citations 
omitted.) (Found a residency provision of Alabama's state statute "repugnant to the 
Equal Protection Clause of the Fourteenth Amendment to the United States 
Constitution," and thus granted a permanent injunction, and declared provision 
void.) 
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See also Gilbert v. Morrow, 277 So. 2d 812, 813 (Fla. 1st DCA 1973) ("An 

officeholder has a property right in his office and thus may not be unlawfully taken 

away or illegally infringed upon.").  The Florida Constitution provides that the 

justices and judges are elected officers.  See Fla. Const. art. V, §8-12.  If Judge 

Watson loses her vested constitutional property rights in and/or her judicial office, 

money damages would be inadequate to redress her harm because it would not re-

instate her to the bench.  Thus, a stay is necessary to preserve Judge Watson’s 

vested constitutional property rights and prevent her irreparable harm.  Judge 

Watson calls on this Court to preserve her “individual liberty interests [and 

property rights] endowed to each member of our great nation” by granting the stay 

relief requested herein.  All States Humane Game Fowl Organization, Inc. v. City 

of Jacksonville, Florida, 2008 U.S. Dist. LEXIS 60760 at *45 (M.D. Fla. 2008). 

WHEREFORE, this Honorable Court should enter an order granting the  

Emergency Motion/Notice pursuant to Fla. R. App. P. 9130(a) and/or (b)(2), or in 

the alternative grant the stay for a period of time sufficient for Judge Watson to 

seek stay relief in the United States Supreme Court as provided by Supreme Court 

Rule 23. 

     Respectfully submitted, 
 
    By:    s/Colleen Kathryn O’Loughlin     
     Florida Bar No. 0042528    
     COLLEEN KATHRYN O’LOUGHLIN 
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Hearing Panel of the JQC, Ross & Girten, 9130 South Dadeland Boulevard, Suite 
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33323 (Email: apascal@flabar.org); Adria Quintela, Esquire, Staff Counsel The 

Florida Bar, 1300 Concord Terrace, Suite 130, Sunrise, Florida 33323 (Email: 

aquintela@flabar.org). 
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RE: LAURA MARIE WATSON. 
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PER CURIAM. 

 This matter is before the Court to review the determination of the Florida 

Judicial Qualifications Commission (“JQC”) that Laura Marie Watson has violated 

the Rules Regulating Professional Conduct and its recommendation that she be 

removed from office.  We have jurisdiction.  See art. V, § 12, Fla. Const.  Article 

V, section 12(c)(1) of the Florida Constitution provides that we “may accept, 

reject, or modify in whole or in part the findings, conclusions, and 

recommendations of the commission . . . .”  Further, section 12(c)(1) provides that 

“[m]alafides, scienter, or moral turpitude on the part of a justice or judge shall not 

be required for removal from office of a justice or judge whose conduct 

demonstrates a present unfitness to hold office.”  And, while we are mindful that 

removal is the ultimate sanction, “we will impose that sanction when we conclude 
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that the judge’s conduct is fundamentally inconsistent with the responsibilities of 

judicial office.”  In re Hawkins, 151 So. 3d 1200, 1202 (Fla. 2014) (citing In re 

Shea, 759 So. 2d 631, 638 (Fla. 2000)).  For the reasons we explain below, we 

conclude that the JQC’s findings and conclusions are supported by clear and 

convincing evidence and agree with the JQC’s recommendation that Judge Watson 

be removed from the bench. 

FACTS AND PROCEDURAL HISTORY 

At some point prior to 2002, the law office of Laura M. Watson, P.A. d/b/a 

Watson & Lentner entered into a joint business plan with Marks & Fleischer, P.A., 

and Kane & Kane, acting through the firm principals, Gary Marks, Amir Fleischer, 

Charles Kane, Harley Kane, Darin James Lentner, and Watson (collectively, “the 

PIP attorneys”), to represent healthcare provider clients in numerous lawsuits 

involving Personal Injury Protection (“PIP”) claims against Progressive Insurance 

Company.  The firms shared expenses for marketing and the procurement of 

clients.  Each firm maintained and managed its own clients and files, but entered 

into joint representation contracts in which all of the firms agreed to represent the 

clients and assume joint responsibility for the claims.  The PIP attorneys alleged 

that Progressive had systematically underpaid health care providers in a scheme 

known as a “silent PPO.” 
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The PIP attorneys retained the services of Slawson Cunningham Whalen & 

Stewart, P.A., to initiate a bad-faith case against Progressive filed in the name of 

Drs. Fisher & Stashak, M.D., P.A. d/b/a Gold Coast Orthopedics and Gold Coast 

Orthopedics and Rehabilitation (“Gold Coast”).  Todd Stewart was the attorney 

working the case.  When Todd Stewart left Slawson Cunningham, and formed 

Todd S. Stewart, P.A., he elicited the help and expertise of his father, Larry 

Stewart of Stewart Tilghman Fox & Bianchi, P.A. 

In or about February 2002, the PIP attorneys met with Larry Stewart to 

discuss the Gold Coast case and bad faith claims.  Larry Stewart eventually asked 

William C. Hearon to assist with the prosecution of the bad faith claims.  (Todd 

Stewart, William C. Hearon, and Larry Stewart are collectively referred to as the 

“bad faith attorneys.”) 

On or about April 24, 2002, the PIP attorneys and bad faith attorneys 

reached an agreement concerning how the work would be handled and the fees to 

be split.  The clients were to receive sixty percent of the recovery and the 

attorneys’ fees would amount to forty percent.  Of the attorneys’ fees, the bad faith 

attorneys were to receive sixty percent. 

Initially, the Gold Coast case encompassed approximately 40 health care 

providers, and it was contemplated that the bad faith claims would ultimately be 

asserted on behalf of all the clients of the PIP attorneys once those claims became 
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perfected, which was approximately 441 clients.  This list of 441 clients was used 

in settlement negotiations with Progressive.   

The bad faith attorneys participated in extensive discovery in which they 

were successful in obtaining an order compelling Progressive to produce internal 

documents.  During this time, the PIP attorneys continued to encourage the bad 

faith attorneys to pursue their claims by joining in the bad faith claims, or by 

settling the PIP claims while preserving the bad faith claims.  Due to the pressure 

placed on Progressive by the bad faith attorneys over the following two years, 

Progressive commenced settlement negotiations with both sets of attorneys.  On 

numerous occasions, the PIP attorneys referred settlement negotiations of the bad 

faith claims to the bad faith attorneys and gave full authority to the bad faith 

attorneys to negotiate a global settlement of all of the bad faith claims, including 

the ones filed through the PIP attorneys.   

On January 21, 2004, the bad faith attorneys met with Progressive and 

demanded $20 million to settle all of the bad faith claims and reported this to the 

PIP attorneys.  Progressive counter-offered with a $3.5 million settlement of all the 

bad faith claims, but the bad faith attorneys did not accept the offer and no 

settlement was reached.  The bad faith attorneys continued to pressure Progressive 

to produce more documents.   
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On May 14, 2004, the PIP attorneys accepted an aggregate settlement offer 

from Progressive in an undifferentiated amount of $14.5 million to settle the PIP 

claims as well as all bad faith claims, perfected or potential, without notifying the 

bad faith attorneys.  After the settlement was accepted, Progressive and the PIP 

attorneys drafted a memorandum of understanding (“MOU”), which made clear 

that the settlement applied to all PIP claims and bad faith claims irrespective of 

whether they were perfected.   

The MOU did not allocate any recovery to the bad faith claims, but required 

the release of those claims.  After learning of the MOU, the bad faith attorneys 

objected.  The PIP attorneys amended the MOU to award $1.75 million to the bad 

faith claims. 

The PIP attorneys then notified their clients, via letter, of the settlement but 

did not disclose the conflicts of interests, provide closing statements, or advise the 

clients of the material facts necessary to make an informed decision about their 

cases or execution of the releases. 

On or about June 22, 2004, the PIP attorneys received funds from 

Progressive, which were placed in the attorneys’ respective trust fund accounts.  

Watson’s firm received $3,075,000, from which $361,470.30 was paid to clients.  

The clients still did not receive closing statements. 
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The bad faith attorneys notified the PIP attorneys that, in accordance with 

The Florida Bar rules governing claims of disputed property, all of the attorneys’ 

fees should be held in a separate escrow account.  The PIP attorneys did not hold 

the funds.   

The bad faith attorneys subsequently sued the PIP attorneys for fraudulent 

inducement and in quantum meruit for the work they performed.  During the bench 

trial, Judge David Crow carefully reviewed all of the facts and circumstances 

surrounding the joint business plan between the PIP attorneys and the bad faith 

attorneys.   

In April 2008, the trial court found that the actions taken by the PIP 

attorneys, including the settlement of the bad faith claims without notifying the bad 

faith attorneys or notifying the clients with bad faith claims that their claims would 

be released and they would be receiving little to no compensation for those claims, 

violated several rules of professional conduct.  The trial court also found that the 

PIP attorneys exaggerated the number of hours they spent working on these PIP 

and bad faith claims.  Ultimately, the trial court awarded the bad faith attorneys 

additional attorneys’ fees due to an unjust enrichment the PIP attorneys received 

and for the cost of the work performed by the bad faith attorneys during the two-

year span.  Additionally, Judge Crow sent a copy of his order to The Florida Bar. 
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The Florida Bar began grievance proceedings against the PIP attorneys.  In 

her response, Watson requested that the prosecution be deferred until after she 

finished appealing Judge Crow’s April 2008 final judgment.  The Fourth District 

Court of Appeal affirmed the trial court’s judgment on February 29, 2012, see 

Kane v. Stewart Tilghman Fox & Bianchi, P.A., 85 So. 3d 1112, 1113 (Fla. 4th 

DCA 2012), and the Bar proceeded with its investigation.     

In June 2012, Watson was advised that her case was being referred to a 

grievance committee for probable cause review, and then in October 2012, she was 

advised that the grievance committee had found probable cause.  In November 

2012, Watson was elected to the Seventeenth Judicial Circuit; she assumed office 

in January 2013.  Accordingly, The Florida Bar forwarded its file to the JQC; 

additionally, Larry Stewart filed a formal complaint.  

On July 24, 2013, the JQC filed a Notice of Formal Charges against Judge 

Laura Marie Watson alleging that she violated Canons 1 and 2A of the Code of 

Judicial Conduct and violated Florida Rules of Professional Conduct 3-4.2, 3-4.3, 

4-1.4(a), 4-1.4(b), 4-1.5(f)(1), 4-1.5(f)(5), 4-1.7(a), 4-1.7(b), 4-1.7(c), 4-1.8(g), 4-

8.4(a), 4-8.4(c), and 5-1.1(f).   

At the conclusion of its proceedings, the JQC determined that: 

 Watson and the others hired Larry Stewart, who warned them in 

advance that the PIP claims and bad faith claims were adverse, 

requiring careful handling throughout settlement negotiations, with 

full client transparency.  When Progressive dangled a pot of money, 
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ethical restraints were swept aside.  Watson and the PIP lawyers (at 

Progressive’s insistence) excluded the only attorney sufficiently 

experienced and knowledgeable to see them through settlement 

negotiations, and reached a quick (and ethically flawed) settlement 

agreement. 

“Watson never told her PIP clients that Progressive paid funds to settle the bad 

faith claims, and they weren’t allowed to participate in that recovery, despite the 

fact they were required to release these claims.”  The JQC concluded that Watson 

unilaterally decided that those clients had no interest in the bad faith case and that 

they had no duty to pay or include unknown people who may or may not someday 

have a claim.  Additionally, the JQC concluded that Watson “entered into an 

undisclosed side deal with Gold Coast, contrary to the interests of the other bad 

faith claimants,” and further concluded that Watson failed to disclose material 

information to her clients, including the conflicts of interest and the methodology 

of allocating funds between the PIP and bad faith claims that substantially 

decreased the funds available for distribution to the clients.  Under this 

methodology, the PIP attorneys took $10,960,000 in fees in addition to their 

portion of the Gold Coast attorneys’ fees. 

 Based on these facts, the JQC concluded that 

 

attorney Watson violated R. Reg. Fla. Bar 3-4.2 (violating Rules of 

Professional Conduct); 3-4.3 (commission of acts contrary to honesty 

or justice); 4-1.4(a) (failing to keep clients informed about the status 

of a matter); 4-1.4(b) (failing to explain matter to the extent 

reasonably necessary to permit clients to make informed decision 

regarding the representation); 4-1.5(f)(1) (failing to provide written 
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statement to bad faith clients stating the outcome of the matter, the 

remittance to the client, and the method of its determination); 4-

1.5(f)(5) (failing to provide closing statements to bad faith clients 

reflecting an itemization of costs and expenses, together with the 

amount of fees received by participating lawyers or firms); 4-1.7(a) 

(representing clients with directly adverse interests); 4-1.7(b) 

(representing clients where representation was materially limited by 

lawyers’ responsibilities to other clients, third persons, and the 

lawyers’ own interests); 4-1.8(g) (making an aggregate settlement of 

the claims of two or more clients without requisite disclosure or 

consent); 4-8.4(a) (violation of the Rules of Professional Conduct by 

herself, and through the acts of others); 4-8.4(c) (engaging in conduct 

involving deceit); and 5-1.1(f) (failing to treat disputed funds as trust 

property). 

Additionally, the JQC concluded that “[t]here was no clear and convincing 

evidence presented, and Judge Watson is not guilty of violating Rule 4-1.7(c) . . . .”   

 Based on these findings and conclusions, the JQC determined that Judge 

Watson “sold out her clients, her co-counsel, and ultimately herself.  This conduct 

is ‘fundamentally inconsistent with the responsibilities of judicial office,’ and 

mandates removal.”   

ANALYSIS 

In judicial disciplinary proceedings, this Court reviews the findings of the 

JQC to determine if they are supported by clear and convincing evidence, and 

reviews the recommendation of discipline to determine whether it should be 

approved.  In re Andrews, 875 So. 2d 441 (Fla. 2004).  Clear and convincing 

evidence is “ ‘a standard which requires more proof than a “preponderance of the 

evidence” but less than “beyond and to the exclusion of a reasonable doubt.” ’ ”  In 
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re Henson, 913 So. 2d 579, 589 (Fla. 2005) (quoting In re Graziano, 696 So. 2d 

744, 753 (Fla. 1997)).  In In re Davey, 645 So. 2d 398 (Fla. 1994), this Court 

fleshed out its standard of review in JQC inquiries: 

This intermediate level of proof entails both a qualitative and 

quantitative standard.  The evidence must be credible; the memories 

of the witnesses must be clear and without confusion; and the sum 

total of the evidence must be of sufficient weight to convince the trier 

of fact without hesitancy.   

[C]lear and convincing evidence requires that the 

evidence must be found to be credible; the facts to which 

the witnesses testify must be distinctly remembered; the 

testimony must be precise and explicit and the witnesses 

must be lacking in confusion as to the facts in issue.  The 

evidence must be of such weight that it produces in the 

mind of the trier of fact a firm belief or conviction, 

without hesitancy, as to the truth of the allegations sought 

to be established.   

Slomowitz v. Walker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).   

 

Id. at 404; see also In re Holloway, 832 So. 2d 716, 726 (Fla. 2002). 

Additionally, this Court has noted that any conflicts in the evidence should 

be resolved in favor of the JQC’s findings.  In re Henson, 913 So. 2d 579, 591-92 

(Fla. 2005) (“Resolving conflicts in the evidence in favor of the Hearing Panel’s 

findings, we conclude that the accusation . . . is supported by clear and convincing 

evidence.”).  According to article V, section 12(c)(1) of the Florida Constitution, 

this Court has discretion to either accept, reject, or modify the commission’s 

findings and recommendation of discipline.  Although this Court gives the JQC’s 

findings and recommendations great weight, the ultimate power and responsibility 
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in making a determination to discipline a judge rests with this Court.  In re Angel, 

867 So. 2d 379 (Fla. 2004).   

 We have emphasized that the object of these “proceedings is not for the 

purpose of inflicting punishment, but rather to gauge a judge’s fitness to serve as 

an impartial judicial officer.”  In re McMillan, 797 So. 2d 560, 571 (Fla. 2001).  

“In making this determination, judges should be held to higher ethical standards 

than lawyers ‘by virtue of their position in the judiciary and the impact of their 

conduct on public confidence in an impartial justice system.’ ”  In re Hawkins, 151 

So. 3d at 1212 (citing In re McMillan, 797 So. 2d at 571). 

 Additionally, at the outset, we note that despite Judge Watson’s protestations 

to the contrary, the JQC and this Court have jurisdiction over her conduct.  See In 

re Henson, 913 So. 2d at 588 (“Misconduct committed by an attorney who 

subsequently becomes a judge falls within the subject-matter jurisdiction of this 

Court and the JQC, no matter how remote. . . .  JQC proceedings are 

constitutionally authorized for alleged misconduct by a judge during the time he or 

she was a lawyer.”); see also In re Davey, 645 So. 2d at 403 (“[T]he Commission 

has constitutional authority to investigate pre-judicial acts and recommend to this 

Court the removal (for unfitness) or reprimand (for misconduct) of a sitting 

judge.”). 
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 We have reviewed the entire record of this proceeding and conclude that 

clear and convincing evidence supports the JQC’s factual findings and conclusions 

that Judge Watson violated Florida Rules of Professional Conduct 3-4.2, 3-4.3, 4-

1.4(a), 4-1.4(b), 4-1.5(f)(1), 4-1.5(f)(5), 4-1.7(a), 4-1.7(b), 4-1.8(g), 4-8.4(a), 4-

8.4(c), and 5-1.1(f).   The JQC heard testimony from Larry Stewart and Laura 

Watson; and as character witnesses, Thomas Lynch, IV, Terrence O’Connor, and 

Lawrence Kopelman.  Larry Stewart, in particular, testified at length regarding the 

details of the agreement between the PIP attorneys and the bad faith attorneys.  

Larry Stewart stated that he could only say that Watson was present for each of the 

meetings he held with the PIP attorneys; he could not testify as to exactly what she 

said.  Nevertheless, Larry Stewart testified that Watson never objected or corrected 

any of the agreements or understandings reached at those meetings.  Stewart’s 

interpretation of the meetings is bolstered in particular by one e-mail from Watson 

wherein she congratulated Stewart on getting the favorable discovery ruling and 

stated, “We need to keep our foot on their throat and not let them lose [sic].”   

Watson’s argument that she was not involved in making the agreement with 

Stewart’s firm, and in fact had no knowledge of any agreement with Larry Stewart 

to pursue bad faith claims on behalf of any of her clients, including Gold Coast, or 

that she was not aware that he was in settlement negotiations with Progressive is 

not a reasonable inference from this record.  Accordingly, Watson’s arguments 
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were justifiably disregarded by the JQC.  Watson’s primary contention that the PIP 

attorneys never contracted with Larry Stewart’s firm is belied by her e-mail 

correspondence with him and her admission that he won favorable rulings in the 

Gold Coast case.    

As it relates to them, the clients were provided with a form release letter to 

sign that only disclosed the amount they would receive.  The settlement was 

structured so that the clients would receive the PIP payment they were due from 

Progressive, and little or nothing towards the bad faith recovery.  In exchange the 

bad faith claims were released.  The clients were never informed of the entire 

amount of the offers of settlement received from Progressive, or even that there 

had been multiple offers.  The clients were also not informed of the amount of the 

settlement that would be retained by the attorneys.  In response to this allegation, 

Watson only offers that she complied with the contracts she had with her clients, 

which only provided for the PIP claim recovery.  Additionally, the clients were 

never fully informed that the bad faith claims were not compatible with the PIP 

recovery claims.  It is undisputed that Watson failed to provide closing statements 

to any of the clients.  In fact, Watson stated that it is common practice for these 

types of cases not to have closing statements.  Furthermore, it is undisputed that no 

client was aware of the aggregate settlement.  Likewise, Watson did not obtain 

written consent for aggregate settlement.   
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Finally, after the bad faith attorneys disputed the settlement agreement, the 

PIP attorneys placed $710,000 in escrow in connection with the settlement of the 

Gold Coast case.  The escrow account was created for the purpose of setting aside 

the forty percent attorneys’ fees in that case.  On or about May 31, 2006, Watson 

transferred $515,000 to the law firm of Stewart Tilghman Fox & Bianchi, P.A., 

leaving the remainder in dispute.  Watson therefore agreed to disburse the balance 

subject to court control.  On June 1, 2006, Judge Crow ordered that no further 

distributions from the account be made without further order of his court.  On June 

5, 2006, the bad faith attorneys executed a settlement agreement with all the PIP 

attorney firms except Watson & Lentner.  Because the dispute between Watson 

and Stewart was not resolved until either Judge Crow entered his order in April 

2008, or the appeal from his order become final in 2012, the JQC’s finding is 

supported by clear and convincing evidence.   

CONCLUSION 

As stated by Judge David Crow of the Fifteenth Judicial Circuit in and for 

Palm Beach County, the complex facts of the underlying case “could be a case 

study for a course on professional conduct involving multi-party joint 

representation agreements. . . .”  We have previously found that a pattern of deceit 

and deception “casts serious doubt on [a judge’s] ability to be perceived as truthful 

by those who may appear before her in her courtroom.”  In re Ford-Kaus, 730 So. 
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2d 269, 277 (Fla. 1999).  Further, “[s]uch conduct diminishes the public’s 

confidence in the integrity of the judicial system.”  Id. at 277.  Under these 

circumstances, “removal from judicial office is the appropriate sanction,” because 

Judge Watson’s “conduct is fundamentally inconsistent with the responsibilities of 

judicial office.”  Id. at 276.  Additionally, this Court has previously removed a 

judge from office for conduct that occurred, in part, while she was still a practicing 

attorney.  See In re Hapner, 718 So. 2d 785 (Fla. 1998).  

Based on the foregoing, we find that Judge Watson’s actions while a 

practicing attorney, and her demeanor during these proceedings “cast[ ] serious 

doubts” on her “ability to be perceived as truthful by those who may appear before 

her in her courtroom.”  Accordingly, we find that removal is the appropriate 

sanction.  

 It is so ordered. 

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, POLSTON, 

and PERRY, JJ., concur.  
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Following each legislative session, the Joint Administrative Procedures Committee staff
 reviews session laws for rulemaking directives.  Some of these laws fall under the mandate of
 Joint Rule 4.6(1), which requires this committee to notify agencies of statutory changes that
 may affect their rulemaking authority.  Other laws, while not directly affecting agency
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 covered by the Administrative Procedure Act.  A copy of the committee’s 2015 Chapter Law
 Report is attached.  While the staff of this committee has exerted its best effort to make this
 list as complete as possible, each agency is urged to make its own review of recent legislation
 to identify provisions that may have an effect not apparent to our reviewers.  The Chapter
 Law Report is not intended to supersede the requirements of individual agencies as set forth
 in section 120.74, Florida Statutes, as amended by s. 2, chapter 2015-162, Laws of Florida.
 
Subsection 120.74.(1), Florida Statutes, as amended by s. 2, chapter 2015-162, Laws of
 Florida, provides, in pertinent part:
 

(1)   REGULATORY PLAN.- By October 1 of each year, each agency shall
 prepare a regulatory plan.

(a)    The plan must include a listing of each law enacted or amended
 during the previous 12 months which creates or modifies the duties
 or authority of the agency. If the Governor or the Attorney General
 provides a letter to the committee stating that a law affects all or
 most agencies, the agency may exclude the law from its plan.

 
The Joint Administrative Procedures Committee has not received a letter from either the
 Governor or the Attorney General stating that any law passed during the 2015 legislative
 session affects all or most agencies.
 
In addition to 2015-162, Laws of Florida, each agency will also want to review Chapters
 2015-3 and 2015-155, amending the Administrative Procedure Act.  The 2015 Summary of
 Amendments to Chapter 120, F.S., is also attached.
 
 
Joint Administrative Procedures Committee
Room 680, Pepper Building
111 W. Madison Street
Tallahassee, FL 32399-1400
(850) 488-9110
Email: japc.admin.procedures@leg.state.fl.us
http://www.japc.state.fl.us/
 
 
 
 



Joint Administrative Procedures Committee

2015 Regular Session & Special Session A Chapter Laws Report

 LAW SUBJECT ENTITY/OFFICIAL RULEMAKING

LANGUAGE

CITATION EFFECTIVE DATE

2015-001 Florida Statutes/ 
Adoption

All Agencies 6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

All Agencies 6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

Department of 
Environmental Protection

shall establish, by adopting 
administrative rules

s.287.0595(1)
[Section 16]

6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

Department of 
Environmental Protection 
& Water Management 
Districts

may be adopted by rule s.403.067(7)(c)1.
[Section 44]

6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

Department of Agriculture 
and Consumer Services

may develop and adopt by rule s.403.067(7)(c)2.
[Section 44]

6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

Division of Hotels and 
Restaurants

shall adopt by rule s.509.032(2)(a)
[Section 66]

6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

Division of Hotels and 
Restaurants

shall adopt and enforce rules s.509.032(2)(d)
[Section 66]

6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

Division of Hotels and 
Restaurants

may establish by rule s.509.032(2)(e)1.
[Section 66]

6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

Division of Hotels and 
Restaurants

shall establish, by rule, a fee s.509.032(2)(e)3.
[Section 66]

6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

Department of Financial 
Services

may adopt rules s.627.745(4)(e)
[Section 79]

6/30/2015

2015-002 Florida Statutes/ 
Reviser's Bill

State Board of Education shall adopt rules s.1003.51(2)
[Section 111]

6/30/2015

2015-003 Florida Statutes/ 
Reviser's Bill

All Agencies 6/30/2015

2015-003 Florida Statutes/ 
Reviser's Bill

Agency for Health Care 
Administration

may establish rules s.409.912
[Section 14]

6/30/2015

2015-003 Florida Statutes/ 
Reviser's Bill

Agency for Health Care 
Administration

may adopt rules s.409.912(28)
[Section 14]

6/30/2015

2015-003 Florida Statutes/ 
Reviser's Bill

Agency for Health Care 
Administration

shall, by rule, develop s.409.912(32)
[Section 14]

6/30/2015

2015-003 Florida Statutes/ 
Reviser's Bill

Agency for Health Care 
Administration

may adopt rules s.409.912(8)(37)(a)
[Section 14]

6/30/2015

2015-003 Florida Statutes/ 
Reviser's Bill

Agency for Health Care 
Administration

may adopt rules s.409.912(8)(37)(a)
16.c.
[Section 14]

6/30/2015

2015-003 Florida Statutes/ 
Reviser's Bill

Agency for Health Care 
Administration

shall adopt any rules necessary s.409.912(9)(43)
[Section 14]

6/30/2015

2015-003 Florida Statutes/ 
Reviser's Bill

Agency for Health Care 
Administration

may adopt rules s.409.912(13)(48)
[Section 14]

6/30/2015

2015-003 Florida Statutes/ 
Reviser's Bill

Department of Agriculture 
and Consumer Services

shall adopt rules s.576.061
[Section 20]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Division of Library and 
Information Services

may establish operating 
standards and rules

s.257.171
[Section 1]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of State may adopt rules s.257.193(5)
[Section 2]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Division of Library and 
Information Services

may prescribe by rule s.257.43(2)(b)
[Section 3]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall adopt by rule s.394.4789(1)
[Section 4]

6/30/2015
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2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall adopt by rule s.394.4789(2)
[Section 4]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall adopt by rule s.394.495(3)(c)
[Section 5]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall adopt by rule s.394.496(5)
[Section 6]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

may adopt by rule s.394.497(2)
[Section 7]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

has authority to promulgate rules s.297.406
[Section 8]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall establish by rule s.397.2079(1)
[Section 9]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall specify by rule s.397.2079(1)
[Section 9]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

must be established by rule s.397.407(7)(c)
[Section 9]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall prescribe by rule s.297.427(2)(b)
[Section 10]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall adopt rules s.297.427(3)
[Section 10]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall adopt rules necessary s.297.427(8)
[Section 10]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall adopt rules s.397.901(4)
[Section 12]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall establish by rule s.397.96(5)
[Section 13]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Agency for Health Care 
Administration

may adopt rules s.400.147(12)
[Section 14]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall adopt rules s.401.113(3)
[Section 15]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall adopt and enforce rules s.401.252(4)
[Section 16]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

may by rule offer s.401.34(6)
[Section 17]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

shall prescribe regulations s.402.04
[Section 18]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

may adopt rules necessary s.402.47(3)
[Section 19]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Environmental Protection

shall adopt rules s.403.414(3)
[Section 20]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Environmental Protection

may initiate rulemaking s.403.7061(2)
[Section 21]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Environmental Protection

shall initiate rules s.403.763(4)
[Section 22]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Environmental Protection

shall, by rule, establish fees s.403.871
[Section 23]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Environmental Protection

shall adopt rules s.403.873(2)
[Section 24]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Environmental Protection

shall adopt rules s.403.874(2)
[Section 25]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Environmental Protection

shall establish, by rule, s.403.876(1)
[Section 26]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Natural Gas Transmission 
Pipeline Siting Board

shall have power to adopt rules s.403.942(3)
[Section 27]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Medical Examiners 
Commission

may adopt rules s.406.11(3)
[Section 28]

6/30/2015
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2015-004 Florida Statutes/ 
Reviser's Bill

Department of Revenue may adopt rules s.409.2598(8)
[Section 29]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Agency for Health Care 
Administration

authorized to adopt rules s.409.9102(3)
[Section 30]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Children 
and Families

authorized to adopt rules s.409.9102(4)
[Section 30]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Florida Housing Finance 
Corporation

shall establish rules s.420.526(3)
[Section 32]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Florida Housing Finance 
Corporation

shall be established by rule s.420.526(6)
[Section 32]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Florida Housing Finance 
Corporation

establishes by rule s.420.527(1)
[Section 33]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Florida Housing Finance 
Corporation

By rule, s.420.527(2)
[Section 33]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Florida Housing Finance 
Corporation

shall be pursuant to rule s.420.527(2)
[Section 33]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Elderly 
Affairs

may adopt rules s.429.44(3)
[Section 34]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Health shall determine by rule s.467.0125(1)(b)
[Section 35]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Health shall establish by rule s.467.013(1)
[Section 36]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Health shall adopt rules s.467.019(4)
[Section 37]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Health shall adopt rules s.467.019(6)
[Section 37]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Health by rule, shall establish standards s.468.1165
[Section 38]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Health may by rule s.468.307(1)
[Section 39]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Business 
and Professional 
Regulation

shall adopt rules establishing a 
procedure

s.468.3851(2)
[Section 40]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Board of Auctioneers shall prescribe by rule s.468.3852
[Section 41]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Business 
and Professional 
Regulation

by rule shall establish s.468.404(1)
[Section 42]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Regulatory Council of 
Community Association 
Managers

shall, by rule s.468.435(1)
[Section 43]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Regulatory Council of 
Community Association 
Managers

adopts rules establishing fees s.468.435(2)
[Section 43]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Board of Employee 
Leasing Companies

shall specify by rule s.468.532(4)
[Section 44]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Business 
and Professional 
Regulation

by rule, may establish fees s.468.8312(1)
[Section 45]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Business 
and Professional 
Regulation

may also establish by rule a 
delinquency fee

s.468.8312(1)
[Section 45]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Business 
and Professional 
Regulation

may prescribe by rule s.468.8317(2)
[Section 46]

6/30/2015
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2015-004 Florida Statutes/ 
Reviser's Bill

Department of Business 
and Professional 
Regulation

by rule, may establish fees s.468.8412(1)
[Section 47]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Business 
and Professional 
Regulation

may also establish by rule a 
delinquency fee

s.468.8412(1)
[Section 47]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Barbers' Board shall adopt rules s.476.214(2)
[Section 48]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Board of Cosmetology shall specify by rule s.477.022(1)
[Section 49]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Board of Cosmetology may, by rule, s.477.022(1)
[Section 49]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Board of Cosmetology shall adopt rules s.477.022(4)
[Section 49]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Transportation

fee shall be established by rule s.479.07(3)(c)
[Section 50]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Transportation

adopt a rule establishing a 
service fee

s.479.07(5)(b)
[Section 50]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Transportation

may adopt rules s.479.07(8)(a)
[Section 50]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of 
Transportation

shall adopt rules s.479.07(10)
[Section 50]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Board of Architecture and 
Interior Design

may establish by rule s.481.205(4)
[Section 51]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Department of Agriculture 
and Consumer Services

shall establish by rule s.502.121(1)
[Section 52]

6/30/2015

2015-004 Florida Statutes/ 
Reviser's Bill

Division of Hotels and 
Restaurants

may further adopt rules s.509.035(4)
[Section 53]

6/30/2015

2015-005 Presidential 
Preference 
Primary

Department of State 3/19/2015

2015-006 Education 
Accountability

State Board of Education shall adopt rules s.1008.22(3)(c)3.
[Section 7]

4/14/2015

2015-006 Education 
Accountability

State Board of Education shall designate by rule s.1008.22(3)(e)2.
[Section 7]

4/14/2015

2015-006 Education 
Accountability

State Board of Education shall adopt by rule s.1008.22(3)(e)2.
[Section 7]

4/14/2015

2015-006 Education 
Accountability

State Board of Education shall adopt rules s.1008.22(7)(g)
[Section 7]

4/14/2015

2015-006 Education 
Accountability

State Board of Education rules adopted must include 
standards

s.1008.25(7)(b)3.
[Section 9]

4/14/2015

2015-006 Education 
Accountability

State Board of Education shall adopt rules s.1008.25(9)
[Section 9]

4/14/2015

2015-006 Education 
Accountability

State Board of Education shall adopt rules s.1008.30(3)
[Section 10]

4/14/2015

2015-006 Education 
Accountability

State Board of Education shall be identified in rule s.1008.30(3)
[Section 10]

4/14/2015

2015-006 Education 
Accountability

State Board of Education shall adopt these formulas in rule s.1012.34(7)(a)
[Section 12]

4/14/2015

2015-006 Education 
Accountability

State Board of Education No later than August 1, 2015, 
shall adopt rules

s.1012.34(8)
[Section 12]

4/14/2015

2015-006 Education 
Accountability

State Board of Education rules shall establish s.1012.34(8)
[Section 12]

4/14/2015

2015-006 Education 
Accountability

School Districts 4/14/2015
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2015-006 Education 
Accountability

Education Commissioner 4/14/2015

2015-006 Education 
Accountability

Department of Education 4/14/2015

2015-006 Education 
Accountability

Department of Juvenile 
Justice

4/14/2015

2015-006 Education 
Accountability

Governor 4/14/2015

2015-006 Education 
Accountability

President & Speaker 4/14/2015

2015-006 Education 
Accountability

School District 
Superintendents

4/14/2015

2015-006 Education 
Accountability

Division of Administrative 
Hearings

4/14/2015

2015-006 Education 
Accountability

Department of 
Management Services

4/14/2015

2015-007 Trust Funds Department of Education 7/1/2015
2015-007 Trust Funds Board of Governors 7/1/2015
2015-008 Trust Funds Department of 

Environmental Protection
7/1/2015

2015-008 Trust Funds Department of Agriculture 
and Consumer Services

7/1/2015

2015-009 Trust Funds Department of 
Transportation

7/1/2015

2015-009 Trust Funds Chief Financial Officer 7/1/2015
2015-010 Closing the Gap 

Grant Program
Department of Health 7/1/2015

2015-011 Disabled Parking 
Permits

Department of Highway 
Safety and Motor Vehicles

7/1/2015

2015-012 Alcoholic 
Beverages

Division of Alcoholic 
Beverages and Tobacco

shall adopt reasonable rules s.561.42(14)
[Section 3]

7/1/2015

2015-012 Alcoholic 
Beverages

Division of Alcoholic 
Beverages and Tobacco

may adopt rules s.539.09(10)
[Section 9]

7/1/2015

2015-012 Alcoholic 
Beverages

Department of 
Transportation

7/1/2015

2015-013 Public Records All Agencies 7/1/2015
2015-014 Electronic 

Commerce
Division of Law Revision 
and Information

10/1/2015

2015-014 Electronic 
Commerce

Courts 10/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Division of Florida 
Highway Patrol

7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Department of Highway 
Safety and Motor Vehicles

7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Division of Law 
Enforcement

7/1/2015
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2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Fish and Wildlife 
Conservation Commission

7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Department of Law 
Enforcement

7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

University Police Officers 7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Florida College System 
Institution Police Officers

7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Airport Authorities 7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Office of Agricultural Law 
Enforcement

7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Department of Agriculture 
and Consumer Services

7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Criminal Justice 
Standards and Training 
Commission

7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

All Traffic Enforcement 
Agencies

7/1/2015

2015-015 Traffic 
Enforcement 
Agencies & 
Traffic Citations

Legislative Auditing 
Committee

7/1/2015

2015-016 Nursing Home 
Facility 
Vaccinations

Agency for Health Care 
Administration

7/1/2015

2015-017 No Contact 
Orders

Courts 10/1/2015

2015-017 No Contact 
Orders

Law Enforcement 
Agencies

10/1/2015

2015-018 Animal Control Law Enforcement 
Agencies

7/1/2015

2015-018 Animal Control Animal Control Centers 7/1/2015
2015-018 Animal Control Courts 7/1/2015
2015-019 Florida College 

System Board of 
Trustees

Florida College System 
Board of Trustees

5/14/2015
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2015-019 Florida College 
System Board of 
Trustees

St. Johns River State 
College Board

5/14/2015

2015-019 Florida College 
System Board of 
Trustees

State Board of Education 5/14/2015

2015-020 Labor Pools All Agencies 7/1/2015
2015-021 Long-Term Care 

Insurance
Financial Services 
Commission

7/1/2015

2015-022 Division of Bond 
Finance

Division of Bond Finance 7/1/2015

2015-022 Division of Bond 
Finance

State Board of 
Administration

7/1/2015

2015-023 Notaries Public Law Enforcement Officers 7/1/2015
2015-023 Notaries Public Correctional Officers 7/1/2015
2015-023 Notaries Public All Agencies 7/1/2015
2015-024 Sexual 

Cyberharrassment
Courts 10/1/2015

2015-024 Sexual 
Cyberharrassment

Law Enforcement 
Agencies

10/1/2015

2015-025 Transitional 
Living Facilities

Agency for Health Care 
Administration

shall adopt rules s.400.9977(4)
[Section 1]

7/1/2015

2015-025 Transitional 
Living Facilities

Agency for Health Care 
Administration

may adopt rules s.409.9979(10)
[Section 1]

7/1/2015

2015-025 Transitional 
Living Facilities

Agency for Health Care 
Administration

by rule, may clarify s.400.9981(8)
[Section 1]

7/1/2015

2015-025 Transitional 
Living Facilities

Agency for Health Care 
Administration

may adopt and enforce rules s.400.9982(2)
[Section 1]

7/1/2015

2015-025 Transitional 
Living Facilities

Agency for Health Care 
Administration

shall develop rules s.381.75(6)(a)
[Section 6]

7/1/2015

2015-025 Transitional 
Living Facilities

Department of Health 7/1/2015

2015-025 Transitional 
Living Facilities

Agency for Persons with 
Disabilities

7/1/2015

2015-025 Transitional 
Living Facilities

Department of Children 
and Families

7/1/2015

2015-025 Transitional 
Living Facilities

Division of Emergency 
Management

7/1/2015

2015-026 Surveillance By A 
Drone

Law Enforcement 
Agencies

7/1/2015

2015-026 Surveillance By A 
Drone

All Agencies 7/1/2015

2015-027 Estates Courts 7/1/2015
2015-028 Exemption from 

Legislative 
Lobbying 
Requirements

All Agencies 7/1/2015

2015-028 Exemption from 
Legislative 
Lobbying 
Requirements

Commission on Ethics 7/1/2015

2015-029 False 
Personation

Courts 10/1/2014

2015-029 False 
Personation

Law Enforcement 
Agencies

10/1/2014
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2015-029 False 
Personation

Department of Financial 
Services

10/1/2014

2015-029 False 
Personation

Florida Highway Patrol 10/1/2014

2015-029 False 
Personation

Fish and Wildlife 
Conservation Commission

10/1/2014

2015-029 False 
Personation

Department of Financial 
Services

10/1/2014

2015-029 False 
Personation

Department of 
Transportation

10/1/2014

2015-029 False 
Personation

Department of Corrections 10/1/2014

2015-029 False 
Personation

Florida Commission on 
Offender Review

10/1/2014

2015-029 False 
Personation

Department of Law 
Enforcement

10/1/2014

2015-030 Community 
Development

Local Governments 5/14/2015

2015-030 Community 
Development

Department of 
Environmental Protection

5/14/2015

2015-030 Community 
Development

Fish and Wildlife 
Conservation Commission

5/14/2015

2015-030 Community 
Development

Water Management 
Districts

5/14/2015

2015-030 Community 
Development

Pasco County 5/14/2015

2015-030 Community 
Development

OPPAGA 5/14/2015

2015-030 Community 
Development

Governor 5/14/2015

2015-030 Community 
Development

Regional Planning 
Councils

5/14/2015

2015-030 Community 
Development

Department of Juvenile 
Justice

shall establish, by rule s.985.682(4)
[Section 30]

5/14/2015

2015-030 Community 
Development

Department of Economic 
Opportunity

5/14/2015

2015-031 State 
Ombudsman 
Program

State Long-Term Care 
Ombudsman Office

7/1/2015

2015-031 State 
Ombudsman 
Program

Department of Elderly 
Affairs

shall define by rule s.400.0070(3)
[Section 7]

7/1/2015

2015-031 State 
Ombudsman 
Program

Department of Elderly 
Affairs

shall adopt rules s.400.0071
[Section 8]

7/1/2015

2015-031 State 
Ombudsman 
Program

Department of Elderly 
Affairs

may adopt rules s.400.0074(5)
[Section 10]

7/1/2015

2015-031 State 
Ombudsman 
Program

Department of Elderly 
Affairs

may adopt rules s.400.0079(2)
[Section 13]

7/1/2015

2015-031 State 
Ombudsman 
Program

Department of Elderly 
Affairs

may be specified by rule s.429.02(11)
[Section 34]

7/1/2015
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2015-031 State 
Ombudsman 
Program

Agency for Health Care 
Administration

7/1/2015

2015-031 State 
Ombudsman 
Program

State Ombudsman 7/1/2015

2015-031 State 
Ombudsman 
Program

State Long-Term Care 
Ombudsman Council

7/1/2015

2015-031 State 
Ombudsman 
Program

Governor 7/1/2015

2015-031 State 
Ombudsman 
Program

Secretary of Elder Affairs 7/1/2015

2015-031 State 
Ombudsman 
Program

Department of Children 
and Families

7/1/2015

2015-031 State 
Ombudsman 
Program

Agency for Persons with 
Disabilities

7/1/2015

2015-031 State 
Ombudsman 
Program

Law Enforcement 
Agencies

7/1/2015

2015-031 State 
Ombudsman 
Program

Office of Attorney General 7/1/2015

2015-031 State 
Ombudsman 
Program

Department of Health 7/1/2015

2015-031 State 
Ombudsman 
Program

Executive Office of the 
Governor

7/1/2015

2015-031 State 
Ombudsman 
Program

State Fire Marshal 7/1/2015

2015-032 Public Records Department of Highway 
Safety and Motor Vehicles

7/1/2015

2015-033 Regulation of 
Health Care 
Facilities and 
Services

Agency for Health Care 
Administration

5/14/2015

2015-034 Controlled 
Substances

Courts 5/14/2015

2015-034 Controlled 
Substances

Law Enforcement 
Agencies

5/14/2015

2015-034 Controlled 
Substances

Fish and Wildlife 
Conservation Commission

5/14/2015

2015-034 Controlled 
Substances

Department of Highway 
Safety and Motor Vehicles

5/14/2015

2015-034 Controlled 
Substances

Agency for Health Care 
Administration

5/14/2015

2015-034 Controlled 
Substances

Department of Health 5/14/2015

2015-035 Corporate 
Income Tax

Department of Revenue authorized to adopt emergency 
rules

5/14/2015
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2015-036 Online Voter 
Registration

Division of Elections 7/1/2015

2015-036 Online Voter 
Registration

Department of State 7/1/2015

2015-036 Online Voter 
Registration

Department of Highway 
Safety and Motor Vehicles

7/1/2015

2015-037 Public Records All Agencies 5/21/2015
2015-038 Civil Liability of 

Farmers
Courts 7/1/2015

2015-039 Local 
Government 

 

Local Governments 7/1/2015

2015-039 Local 
Government 

 

Department of 
Management Services

7/1/2015

2015-039 Local 
Government 

 

Division of Retirement 7/1/2015

2015-040 Federal Write-In 
Absentee Ballot

Supervisors of Elections 7/1/2015

2015-040 Federal Write-In 
Absentee Ballot

Department of State shall adopt specific rules s.102.166(4)(b)
[Section 2]

7/1/2015

2015-041 Public Records All Agencies 7/1/2015
2015-042 Insurance Office of Insurance 

Regulation
7/1/2015

2015-042 Insurance Agency for Health Care 
Administration

7/1/2015

2015-042 Insurance Department of Financial 
Services

7/1/2015

2015-043 Downtown 
Development 
Districts

Local Governments 7/1/2015

2015-044 Concealed 
Weapon or 
Firearm

Law Enforcement 
Agencies

5/21/2015

2015-045 Diabetes 
Advisory Council

Department of Health 7/1/2015

2015-045 Diabetes 
Advisory Council

Agency for Health Care 
Administration

7/1/2015

2015-045 Diabetes 
Advisory Council

Department of 
Management Services

7/1/2015

2015-045 Diabetes 
Advisory Council

Division of Group 
Insurance

7/1/2015

2015-046 Juvenile Justice Law Enforcement 
Agencies

10/1/2015

2015-046 Juvenile Justice Department of Juvenile 
Justice

10/1/2015

2015-046 Juvenile Justice Department of Law 
Enforcement

10/1/2015

2015-047 Historic Florida 
Capitol

Department of 
Management Services

7/1/2015

2015-047 Historic Florida 
Capitol

Florida Historic Capitol 
Museum Council

7/1/2015

2015-047 Historic Florida 
Capitol

The Legislative Research 
Center and Museum

may prescribe by rule s.272.129(4)(b)2.
[Section 1]

7/1/2015

2015-048 Designated Areas All Governmental Entities 7/1/2015
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2015-049 Pain 
Management 
Clinics

Department of Health 5/21/2015

2015-049 Pain 
Management 
Clinics

Board of Medicine 5/21/2015

2015-049 Pain 
Management 
Clinics

Board of Osteopathic 
Medicine

5/21/2015

2015-050 Low Voltage 
Alarm Systems

Law Enforcement 
Agencies

7/1/2015

2015-050 Low Voltage 
Alarm Systems

Local Governments 7/1/2015

2015-051 Service of 
Process

Courts 7/1/2015

2015-051 Service of 
Process

Law Enforcement 
Agencies

7/1/2015

2015-052 Craft Distilleries Department of 
Transportation

7/1/2015

2015-052 Craft Distilleries Division of Alcoholic 
Beverages and Tobacco

7/1/2015

2015-053 Consumer 
Protection

Department of Legal 
Affairs

7/1/2015

2015-054 Real Estate 
Brokers and 
Appraisers

Florida Real Estate 
Commission

shall adopt rules s.475.15
[Section 1]

7/1/2015

2015-054 Real Estate 
Brokers and 
Appraisers

Department of Business 
and Professional 
Regulation

7/1/2015

2015-054 Real Estate 
Brokers and 
Appraisers

Florida Real Estate 
Appraisal Board

may adopt rules s.475.631(2)(b)
[Section 1]

7/1/2015

2015-055 Emergency 
Management

Division of Emergency 
Management

5/21/2015

2015-056 Individuals with 
Disabilities

Florida Prepaid College 
Board

shall adopt rules s.1009.986(10)
[Section 2]

5/21/2015

2015-056 Individuals with 
Disabilities

Agency for Health Care 
Administration

5/21/2015

2015-056 Individuals with 
Disabilities

Agency for Persons with 
Disabilities

5/21/2015

2015-056 Individuals with 
Disabilities

Department of Children 
and Families

5/21/2015

2015-056 Individuals with 
Disabilities

Department of Education 5/21/2015

2015-056 Individuals with 
Disabilities

President & Speaker 5/21/2015

2015-056 Individuals with 
Disabilities

State Board of 
Administration

5/21/2015

2015-056 Individuals with 
Disabilities

Governor 5/21/2015

2015-057 Florida ABLE 
Program Trust 
Fund

State Board of 
Administration

5/21/2015

2015-057 Florida ABLE 
Program Trust 
Fund

Division of Law Revision 
and Information

5/21/2015
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2015-058 Public Records Florida Prepaid College 
Board

5/21/2015

2015-059 Service of 
Process

Law Enforcement 
Agencies

7/1/2015

2015-059 Service of 
Process

Courts 7/1/2015

2015-060 Voluntary 
Contributions to 
End Breast 
Cancer

Department of Highway 
Safety and Motor Vehicles

7/1/2015

2015-061 Florida State 
Employee's 
Charitable 
Campaign

Department of 
Management Services

7/1/2015

2015-062 Public Records State Colleges of 
Veterinary Medicine

7/1/2015

2015-063 Local 
Government 
Construction 

Local Governments 7/1/2015

2015-063 Local 
Government 
Construction 

State Colleges 7/1/2015

2015-063 Local 
Government 
Construction 

School Districts 7/1/2015

2015-064 Regulation of 
Financial 
Institutions

Office of Financial 
Regulation

10/1/2015

2015-065 Florida Insurance 
Guaranty 
Association

Office of Insurance 
Regulation

7/1/2015

2015-066 Home Health 
Services

Agency for Health Care 
Administration

7/1/2015

2015-067 Involuntary 
Examinations of 
Minors

Local Governments 7/1/2015

2015-067 Involuntary 
Examinations of 
Minors

School Districts 7/1/2015

2015-067 Involuntary 
Examinations of 
Minors

Department of Health 7/1/2015

2015-067 Involuntary 
Examinations of 
Minors

Department of Children 
and Families

7/1/2015

2015-067 Involuntary 
Examinations of 
Minors

Department of Education 7/1/2015

2015-068 Florida Civil 
Rights Act

Florida Commission on 
Human Relations

7/1/2015

2015-068 Florida Civil 
Rights Act

Attorney General 7/1/2015

2015-069 Peril of Flood Division of Emergency 
Management

7/1/2015

2015-069 Peril of Flood Office of Insurance 
Regulation

7/1/2015
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2015-069 Peril of Flood Citizens Property 
Insurance Corporation

7/1/2015

2015-069 Peril of Flood Commissioner of 
Insurance Regulation

7/1/2015

2015-069 Peril of Flood Department of Economic 
Opportunity

7/1/2015

2015-070 Strategic 
Lawsuits Against 
Public 
Participation

All Agencies 7/1/2015

2015-071 Open 
Government 
Sunset Review 

Board of Funeral, 
Cemetery, and Consumer 
Services

10/1/2015

2015-071 Open 
Government 
Sunset Review 

Department of Financial 
Services

10/1/2015

2015-072 Open 
Government 
Sunset Review 

Office of Financial 
Regulation

10/1/2015

2015-073 Open 
Government 
Sunset Review 

Office of Financial 
Regulation

10/1/2015

2015-074 Open 
Government 
Sunset Review 

Courts 10/1/2015

2015-074 Open 
Government 
Sunset Review 

Justice Administrative 
Commission

10/1/2015

2015-075 State Board of 
Administration

State Board of 
Administration

7/1/2015

2015-076 Educational 
Opportunities for 
Veterans

Board of Governors shall adopt regulations s.1009.26(13)(d)
[Section 1]

5/21/2015

2015-076 Educational 
Opportunities for 
Veterans

State Board of Education shall adopt rules s.1009.26(13)(d)
[Section 1]

5/21/2015

2015-076 Educational 
Opportunities for 
Veterans

State Universities 5/21/2015

2015-076 Educational 
Opportunities for 
Veterans

Florida College System 5/21/2015

2015-077 Public Records State & Local Child Abuse 
Death Review Committee

5/21/2015

2015-077 Public Records Department of Health 5/21/2015
2015-077 Public Records Department of Children 

and Families
5/21/2015

2015-078 Open 
Government 
Sunset Review 

Office of Attorney General 10/1/2015

2015-079 Child Welfare Department of Children 
and Families

7/1/2015

2015-079 Child Welfare Department of Education 7/1/2015
2015-079 Child Welfare Department of Health 7/1/2015
2015-079 Child Welfare Statewide Medical Director 

for Child Protection
7/1/2015
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2015-079 Child Welfare Children's Medical 
Services

7/1/2015

2015-079 Child Welfare Agency for Health Care 
Administration

7/1/2015

2015-079 Child Welfare State & Local Child Abuse 
Death Review Committee

7/1/2015

2015-079 Child Welfare State Surgeon General 7/1/2015
2015-079 Child Welfare Department of Legal 

Affairs
7/1/2015

2015-079 Child Welfare Department of Law 
Enforcement

7/1/2015

2015-079 Child Welfare Department of Elderly 
Affairs

7/1/2015

2015-079 Child Welfare Department of Juvenile 
Justice

7/1/2015

2015-080 Military Housing 
Ad Valorem Tax 

Department of Revenue 7/1/2015

2015-081 Rural Letter 
Carriers

Department of Highway 
Safety and Motor Vehicles

5/22/2015

2015-082 Interception of 
Communications

Law Enforcement 
Agencies

7/1/2015

2015-083 Guardianship 
Proceedings

Department of Children 
and Families

7/1/2015

2015-083 Guardianship 
Proceedings

Courts 7/1/2015

2015-083 Guardianship 
Proceedings

Office of Criminal Conflict 
and Civil Regional 
Counsel

7/1/2015

2015-084 Public Records Courts 7/1/2015
2015-085 Driver Licenses & 

Identification 
Cards

Department of Highway 
Safety and Motor Vehicles

7/1/2015

2015-085 Driver Licenses & 
Identification 
Cards

Department of Veterans' 
Affairs

7/1/2015

2015-086 Public Records All Agencies 6/2/2015
2015-087 Property 

Appraisers
Department of Revenue 7/1/2015

2015-087 Property 
Appraisers

Local Governments 7/1/2015

2015-087 Property 
Appraisers

Administration 
Commission

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

may adopt rules s.550.2415(1)(b)
[Section 1]

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

shall establish standards and 
rules

s.550.2415(5)(a)
[Section 1]

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

may adopt rules s.550.2415(5)(b)
[Section 1]

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

shall adopt rules s.550.2415(7)(a)
[Section 1]

7/1/2015
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2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

shall adopt rules s.550.2415(7)(a), (b), 
(c)
[Section 1]

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

may, by rule, s.550.2415(7)(e)
[Section 1]

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

may adopt rules s.550.2415(8)(b)
[Section 1]

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

shall, by rule s.550.2415(8)(c)
[Section 1]

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

shall adopt rules s.550.2415(12)
[Section 1]

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Division of Pari-Mutuel 
Wagering

may implement by rule s.550.2415(13)(15)
[Section 1]

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Department of Business 
and Professional 
Regulation

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

Department of Agriculture 
and Consumer Services

7/1/2015

2015-088 Medication and 
Testing of Racing 
Animals

University of Florida 
College of Veterinary 
Medicine

7/1/2015

2015-089 Unlawful 
Detention By a 
Transient 
Occupant

Law Enforcement 
Agencies

7/1/2015

2015-089 Unlawful 
Detention By a 
Transient 
Occupant

Courts 7/1/2015

2015-090 Mobile Homes Division of Florida 
Condominiums, 
Timeshares, and Mobile 
Homes

shall adopt reasonable rules s.723.078(2)(c)4.
[Section 9]

7/1/2015

2015-090 Mobile Homes Division of Florida 
Condominiums, 
Timeshares, and Mobile 
Homes

rules must provide procedures s.723.078(2)(i)6.
[Section 9]

7/1/2015

2015-090 Mobile Homes Division of Florida 
Condominiums, 
Timeshares, and Mobile 
Homes

shall adopt rules s.723.1255
[Section 10]

7/1/2015

2015-090 Mobile Homes Department of Business 
and Professional 
Regulation

7/1/2015

2015-090 Mobile Homes Florida Mobile Home 
Relocation Corporation

7/1/2015

2015-091 Special License 
Plates

Department of Highway 
Safety and Motor Vehicles

7/1/2015

2015-092 Department of 
Legal Affairs

Department of Legal 
Affairs

7/1/2015
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2015-092 Department of 
Legal Affairs

Office of Statewide 
Prosecution

7/1/2015

2015-092 Department of 
Legal Affairs

Division of Law Revision 
and Information

7/1/2015

2015-092 Department of 
Legal Affairs

Courts 7/1/2015

2015-093 Amusement 
Games or 
Machines

Department of Revenue 7/1/2015

2015-093 Amusement 
Games or 
Machines

Attorney General 7/1/2015

2015-093 Amusement 
Games or 
Machines

Department of Agriculture 
and Consumer Services

7/1/2015

2015-093 Amusement 
Games or 
Machines

Department of Business 
and Professional 
Regulation

7/1/2015

2015-093 Amusement 
Games or 
Machines

Division of Pari-Mutuel 
Wagering

7/1/2015

2015-094 Citizens Property 
Insurance 
Corporation

Citizens Property 
Insurance Corporation

7/1/2015

2015-094 Citizens Property 
Insurance 
Corporation

Financial Services 
Commission

7/1/2015

2015-094 Citizens Property 
Insurance 
Corporation

Office of Insurance 
Regulation

7/1/2015

2015-095 Appointment of 
Ad Litem

Courts 7/1/2015

2015-096 Rental 
Agreements

Courts 6/2/2015

2015-097 Residential 
Properties

Division of Florida 
Condominiums, 
Timeshares, and Mobile 
Homes

shall by rule establish s.718.112(2)(d)4.a.
[Section 3]

7/1/2015

2015-097 Residential 
Properties

Division of Florida 
Condominiums, 
Timeshares, and Mobile 
Homes

shall by rule establish s.719.106(1)(d)1.a.
[Section 5]

7/1/2015

2015-097 Residential 
Properties

Department of Business 
and Professional 
Regulation

7/1/2015

2015-098 Workforce 
Services

CareerSource Florida, Inc. 6/2/2015

2015-098 Workforce 
Services

Department of Economic 
Opportunity

rules may not conflict s.443.091(1)(c)
[Section 24]

6/2/2015

2015-098 Workforce 
Services

Department of Economic 
Opportunity

may adopt rules s.445.004(5)(c)
[Section 28]

6/2/2015

2015-098 Workforce 
Services

Department of Economic 
Opportunity

shall adopt such rules as are 
necessary

s.445.048(13)
[Section 47]

6/2/2015

2015-098 Workforce 
Services

Division of Strategic 
Business Development

6/2/2015
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2015-098 Workforce 
Services

Division of Workforce 
Services

6/2/2015

2015-098 Workforce 
Services

Governor 6/2/2015

2015-098 Workforce 
Services

Workforce Estimating 
Conference

6/2/2015

2015-098 Workforce 
Services

Department of 
Transportation

6/2/2015

2015-098 Workforce 
Services

Department of 
Environmental Protection

6/2/2015

2015-098 Workforce 
Services

Department of Agriculture 
and Consumer Services

6/2/2015

2015-098 Workforce 
Services

Department of State 6/2/2015

2015-098 Workforce 
Services

Department of Health 6/2/2015

2015-098 Workforce 
Services

Department of Children 
and Families

6/2/2015

2015-098 Workforce 
Services

Department of Corrections 6/2/2015

2015-098 Workforce 
Services

Department of Education 6/2/2015

2015-098 Workforce 
Services

Department of Juvenile 
Justice

6/2/2015

2015-098 Workforce 
Services

Fish and Wildlife 
Conservation Commission

6/2/2015

2015-098 Workforce 
Services

Water Management 
Districts

6/2/2015

2015-098 Workforce 
Services

Agency for Health Care 
Administration

6/2/2015

2015-098 Workforce 
Services

Commissioner of 
Education

6/2/2015

2015-098 Workforce 
Services

Chief Financial Officer 6/2/2015

2015-098 Workforce 
Services

Attorney General 6/2/2015

2015-098 Workforce 
Services

Commissioner of 
Agriculture

6/2/2015

2015-098 Workforce 
Services

Secretary of State 6/2/2015

2015-098 Workforce 
Services

Florida Seaport 
Transportation and 
Economic Development 
Council

6/2/2015

2015-098 Workforce 
Services

Space Florida 6/2/2015

2015-098 Workforce 
Services

Department of Juvenile 
Justice

6/2/2015

2015-098 Workforce 
Services

Department of Education 6/2/2015

2015-098 Workforce 
Services

Statewide Guardian Ad 
Litem Office

6/2/2015

2015-098 Workforce 
Services

Division of Vocational 
Rehabilitation

6/2/2015

2015-098 Workforce 
Services

Division of Blind Services 6/2/2015
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2015-098 Workforce 
Services

Department of Revenue 6/2/2015

2015-098 Workforce 
Services

Department of Military 
Affairs

6/2/2015

2015-098 Workforce 
Services

Office of Early Learning 6/2/2015

2015-098 Workforce 
Services

State Office on 
Homelessness

6/2/2015

2015-098 Workforce 
Services

Council on Homelessness 6/2/2015

2015-098 Workforce 
Services

Secretary of Children and 
Families

6/2/2015

2015-098 Workforce 
Services

Department of Economic 
Opportunity Exec. Director

6/2/2015

2015-098 Workforce 
Services

State Surgeon General 6/2/2015

2015-098 Workforce 
Services

Executive Director of 
Veterans' Affairs

6/2/2015

2015-098 Workforce 
Services

Secretary of Corrections 6/2/2015

2015-098 Workforce 
Services

Secretary of Health Care 
Administration

6/2/2015

2015-098 Workforce 
Services

Florida Housing Finance 
Corporation Executive 
Director

6/2/2015

2015-098 Workforce 
Services

Executive Office of the 
Governor

6/2/2015

2015-098 Workforce 
Services

Auditor General 6/2/2015

2015-098 Workforce 
Services

OPPAGA 6/2/2015

2015-098 Workforce 
Services

School Districts 6/2/2015

2015-098 Workforce 
Services

Florida College System 6/2/2015

2015-098 Workforce 
Services

State Board of Education shall develop and adopt rules s.1003.492(3)
[Section 53]

6/2/2015

2015-098 Workforce 
Services

State Board of Education shall adopt rules s.1003.51(2)
[Section 55]

6/2/2015

2015-098 Workforce 
Services

Chancellor of State 
University System

6/2/2015

2015-098 Workforce 
Services

Chancellor of Florida 
College System

6/2/2015

2015-098 Workforce 
Services

Chancellor of the Division 
of Career and Adult 
Education

6/2/2015

2015-098 Workforce 
Services

Director of the Division of 
Vocational Rehabilitation

6/2/2015

2015-098 Workforce 
Services

Secretary of Juvenile 
Justice

6/2/2015

2015-098 Workforce 
Services

Secretary of Elderly Affairs 6/2/2015

2015-098 Workforce 
Services

Director of the Division of 
Blind Services

6/2/2015

2015-098 Workforce 
Services

Director of  Agency for 
Persons with Disabilities

6/2/2015
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2015-099 Public Records All Agencies 7/1/2015
2015-100 Substance Abuse 

Services
Department of Children 
and Families

shall establish by rule
shall specify by rule

s.397.407(1)
[Section 5]

7/1/2015

2015-100 Substance Abuse 
Services

Agency for Health Care 
Administration

7/1/2015

2015-101 Hazardous 
Walking 
Conditions

School Districts 7/1/2015

2015-101 Hazardous 
Walking 
Conditions

Local Governments 7/1/2015

2015-101 Hazardous 
Walking 
Conditions

Department of 
Transportation

7/1/2015

2015-101 Hazardous 
Walking 
Conditions

Department of Education 7/1/2015

2015-101 Hazardous 
Walking 
Conditions

Metropolitan Planning 
Organizations

7/1/2015

2015-102 Crisis 
Stabilization 
Services

Department of Children 
and Families

shall adopt rules s.394.9082(10)(f)
[Section 1]

6/10/2015

2015-103 Commercial 
Motor Vehicle 
Review Board

Department of Highway 
Safety and Motor Vehicles

7/1/2015

2015-103 Commercial 
Motor Vehicle 
Review Board

Governor 7/1/2015

2015-103 Commercial 
Motor Vehicle 
Review Board

Commissioner of 
Agriculture

7/1/2015

2015-103 Commercial 
Motor Vehicle 
Review Board

Department of 
Transportation

7/1/2015

2015-103 Commercial 
Motor Vehicle 
Review Board

Commercial Motor Vehicle 
Review Board

7/1/2015

2015-103 Commercial 
Motor Vehicle 
Review Board

Secretary of 
Transportation

7/1/2015

2015-103 Commercial 
Motor Vehicle 
Review Board

Department of Highway 
Safety and Motor Vehicles 
Executive Director

7/1/2015

2015-104 Literacy Jump 
Start Pilot Project

Office of Early Learning 7/1/2015

2015-104 Literacy Jump 
Start Pilot Project

St. Lucie County 7/1/2015

2015-105 Vital Statistics Department of Health may adopt rules s.382.006(7)
[Section 3]

7/1/2015

2015-106 Freight Logistics 
Zones

Florida Seaport 
Transportation and 
Economic Development 
Council

7/1/2015

2015-106 Freight Logistics 
Zones

Department of 
Transportation

7/1/2015
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2015-106 Freight Logistics 
Zones

Department of Economic 
Opportunity

7/1/2015

2015-106 Freight Logistics 
Zones

Local Governments 7/1/2015

2015-107 Experimental 
Treatments

Board of Medicine 7/1/2015

2015-107 Experimental 
Treatments

Board of Osteopathic 
Medicine

7/1/2015

2015-107 Experimental 
Treatments

Department of Business 
and Professional 
Regulation

7/1/2015

2015-108 Pharmacy Board of Pharmacy may authorize, by rule s.465.189(1)(a) & (b)
[Section 1]

7/1/2015

2015-108 Pharmacy Board of Medicine 7/1/2015
2015-108 Pharmacy Board of Osteopathic 

Medicine
7/1/2015

2015-109 Patient 
Admission Status 
Notification

Agency for Health Care 
Administration

7/1/2015

2015-109 Patient 
Admission Status 
Notification

Department of Health 7/1/2015

2015-110 HIV Testing Department of Health 7/1/2015
2015-111 Psychiatric 

Nurses
Department of Children 
and Families

7/1/2015

2015-112 Guardians for 
Dependent 
Children

Department of Children 
and Families

7/1/2015

2015-112 Guardians for 
Dependent 
Children

Courts 7/1/2015

2015-113 Independent 
Nonprofit Higher 
Educational 
Facilities

Higher Educational 
Facilities Financing 
Authority

7/1/2015

2015-113 Independent 
Nonprofit Higher 
Educational 
Facilities

Independent Colleges and 
Universities

7/1/2015

2015-114 Disabled Parking Local Governments 7/1/2015
2015-114 Disabled Parking Department of Highway 

Safety and Motor Vehicles
7/1/2015

2015-115 Value Adjustment 
Board 
Proceedings

Department of Revenue 7/1/2015

2015-115 Value Adjustment 
Board 
Proceedings

Value Adjustment Boards 7/1/2015

2015-116 Athletic Trainers Board of Athletic Training authorized to adopt rules s.468.705
[Section 4]

1/1/2016

2015-116 Athletic Trainers Board of Athletic Training shall, by rule, establish fees s.468.709(1)
[Section 6]

1/1/2016

2015-116 Athletic Trainers Board of Athletic Training may, by rule s.468.711(2)
[Section 7]

1/1/2016

2015-116 Athletic Trainers Department of Law 
Enforcement

1/1/2016
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2015-116 Athletic Trainers Department of Health 1/1/2016
2015-117 Public Libraries State Library Council 7/1/2015
2015-117 Public Libraries Department of State 7/1/2015
2015-117 Public Libraries Division of Blind Services 7/1/2015
2015-117 Public Libraries Division of Library and 

Information Services
7/1/2015

2015-117 Public Libraries Secretary of State 7/1/2015
2015-117 Public Libraries Independent Colleges and 

Universities
7/1/2015

2015-117 Public Libraries All Agencies 7/1/2015
2015-118 Informed Patient 

Consent
Agency for Health Care 
Administration

shall adopt rules s.390.012(3)
[Section 2]

7/1/2015

2015-119 Clinical 
Laboratories

Agency for Health Care 
Administration

6/10/2015

2015-119 Clinical 
Laboratories

Board of Pharmacy 6/10/2015

2015-120 Public Health 
Emergencies

Department of Health shall adopt rules s.381.00315(5)
[Section 2]

7/1/2015

2015-120 Public Health 
Emergencies

State Health Officer 7/1/2015

2015-121 Employee Health 
Care Plan

Office of Insurance 
Regulation

7/1/2015

2015-121 Employee Health 
Care Plan

Financial Services 
Commission

shall, by rule s.627.6699(5)(i)4.
[Section 1]

7/1/2015

2015-121 Employee Health 
Care Plan

Financial Services 
Commission

may adopt rules s.627.6699(17)(18)
[Section 1]

7/1/2015

2015-121 Employee Health 
Care Plan

Florida Health Insurance 
Advisory Board

7/1/2015

2015-121 Employee Health 
Care Plan

Chief Financial Officer 7/1/2015

2015-121 Employee Health 
Care Plan

Agency for Health Care 
Administration

7/1/2015

2015-122 Continuing Care 
Communities

Office of Insurance 
Regulation

10/1/2015

2015-122 Continuing Care 
Communities

Financial Services 
Commission

10/1/2015

2015-123 Emergency 
Treatment

Department of Health 6/10/2015

2015-124 Blanket Health 
Insurance 
Eligibility

Office of Insurance 
Regulation

7/1/2015

2015-125 Dietetics and 
Nutrition

Board of Medicine 7/1/2015

2015-125 Dietetics and 
Nutrition

Dietetics and Nutrition 
Practice Council

7/1/2015

2015-125 Dietetics and 
Nutrition

Department of Health 7/1/2015

2015-126 Assisted Living 
Facilities

Department of Children 
and Families

7/1/2015

2015-126 Assisted Living 
Facilities

Department of Business 
and Professional 
Regulation

7/1/2015

2015-126 Assisted Living 
Facilities

Agency for Health Care 
Administration

shall adopt rules s.429.28(3)(a)
[Section 13]

7/1/2015
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2015-126 Assisted Living 
Facilities

Department of Elder 
Affairs

shall adopt by rule s.429.41(2)
[Section 15]

7/1/2015

2015-126 Assisted Living 
Facilities

Department of Elder 
Affairs

shall establish by rule s.429.52(6)(5)
[Section 16]

7/1/2015

2015-126 Assisted Living 
Facilities

Agency for Health Care 
Administration

may adopt rules s.429.55(4)
[Section 17]

7/1/2015

2015-126 Assisted Living 
Facilities

Office of State Long-Term 
Care Ombudsman

7/1/2015

2015-126 Assisted Living 
Facilities

Secretary of Children and 
Families

7/1/2015

2015-126 Assisted Living 
Facilities

Division of Administrative 
Hearings

7/1/2015

2015-126 Assisted Living 
Facilities

Division of Hotels and 
Restaurants

7/1/2015

2015-126 Assisted Living 
Facilities

Office of Attorney General 7/1/2015

2015-126 Assisted Living 
Facilities

State Fire Marshal 7/1/2015

2015-127 Practice of 
Pharmacy

Board of Pharmacy 7/1/2015

2015-128 Ratification of 
DEP rules

Department of 
Environmental Protection

the following rule is ratified: Rule 
62-42.300

[Section 1] 6/10/2015

2015-129 Public Service 
Commission

Public Service 
Commission

shall have power to adopt rules s.366.05(1)(a)
[Section 5]

7/1/2015

2015-129 Public Service 
Commission

Governor 7/1/2015

2015-129 Public Service 
Commission

Commission on Ethics 7/1/2015

2015-129 Public Service 
Commission

Supreme Court 7/1/2015

2015-130 Adoption and 
Foster Care

Department of Children 
and Families

may adopt rules s.409.1664(6)
[Section 6]

7/1/2015

2015-130 Adoption and 
Foster Care

Chief Financial Officer 7/1/2015

2015-130 Adoption and 
Foster Care

Governor 7/1/2015

2015-130 Adoption and 
Foster Care

Office of Adoption and 
Child Protection

7/1/2015

2015-130 Adoption and 
Foster Care

School Districts 7/1/2015

2015-130 Adoption and 
Foster Care

Department of Education 7/1/2015

2015-130 Adoption and 
Foster Care

Courts 7/1/2015

2015-131 Service Animals Division of Blind Services 7/1/2015
2015-132 Sentencing Courts 10/1/2015
2015-133 Sexual Offenses Courts 7/1/2015
2015-134 Rights of 

Grandparents
Courts 7/1/2015

2015-135 Property and 
Casualty 
Insurance

Florida Commission on 
Hurricane Loss Projection 
Methodology

7/1/2015

2015-135 Property and 
Casualty 
Insurance

Office of Insurance 
Regulation

7/1/2015
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2015-135 Property and 
Casualty 
Insurance

Department of Financial 
Services

7/1/2015

2015-136 Crime Stoppers 
Trust Fund

Department of Legal 
Affairs

7/1/2015

2015-137 Tracking Devices 
or Applications

Department of Agriculture 
and Consumer Services

10/1/2015

2015-137 Tracking Devices 
or Applications

Law Enforcement 
Agencies

10/1/2015

2015-138 Flags All Agencies 7/1/2015
2015-139 Public Lodging Division of Hotels and 

Restaurants
7/1/2015

2015-140 Transfers to 
Minors

Courts 7/1/2015

2015-141 Miami-Dade 
County Lake Belt 
Area

Miami-Dade County 7/1/2015

2015-141 Miami-Dade 
County Lake Belt 
Area

State Fire Marshal 7/1/2015

2015-141 Miami-Dade 
County Lake Belt 
Area

Department of Revenue 7/1/2015

2015-141 Miami-Dade 
County Lake Belt 
Area

South Florida Water 
Management District

7/1/2015

2015-141 Miami-Dade 
County Lake Belt 
Area

Department of 
Environmental Protection

7/1/2015

2015-141 Miami-Dade 
County Lake Belt 
Area

Fish and Wildlife 
Conservation Commission

7/1/2015

2015-142 Private Property 
Rights

All Agencies 10/1/2015

2015-143 Public Lodging 
and Food Service

Division of Hotels and 
Restaurants

shall adopt by rule s.509.032(2)(a)
[Section 1]

7/1/2015

2015-143 Public Lodging 
and Food Service

Division of Hotels and 
Restaurants

shall establish license fees, by 
rule

s.509.032(3)(c)3.a.
[Section 1]

7/1/2015

2015-143 Public Lodging 
and Food Service

Division of Hotels and 
Restaurants

shall adopt, by rule s.509.251(1)
[Section 4]

7/1/2015

2015-143 Public Lodging 
and Food Service

Division of Hotels and 
Restaurants

shall adopt, by rule s.509.251(2)
[Section 4]

7/1/2015

2015-143 Public Lodging 
and Food Service

Department of Business 
and Professional 
Regulation

7/1/2015

2015-144 Timeshares Division of Florida 
Condominiums, 
Timeshares, and Mobile 
Homes

authorized to provide by rule s.721.07(5)
[Section 2]

7/1/2015

2015-144 Timeshares Division of Florida 
Condominiums, 
Timeshares, and Mobile 
Homes

authorized to provide by rule s.721.55
[Section 9]

7/1/2015

2015-145 Human 
Trafficking

Courts 10/1/2015
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2015-145 Human 
Trafficking

Law Enforcement 
Agencies

10/1/2015

2015-146 Public Records All Agencies 10/1/2015
2015-147 Public Records All Agencies 10/1/2015
2015-148 Limited Liability 

Companies
Department of State 7/1/2015

2015-148 Limited Liability 
Companies

Law Enforcement 
Agencies

7/1/2015

2015-148 Limited Liability 
Companies

Department of Revenue 7/1/2015

2015-148 Limited Liability 
Companies

Board of Pilot 
Commissioners

7/1/2015

2015-148 Limited Liability 
Companies

Department of Financial 
Services

7/1/2015

2015-148 Limited Liability 
Companies

Financial Services 
Commission

7/1/2015

2015-148 Limited Liability 
Companies

Office of Insurance 
Regulation

7/1/2015

2015-148 Limited Liability 
Companies

Department of Business 
and Professional 
Regulation

7/1/2015

2015-148 Limited Liability 
Companies

Department of Education 7/1/2015

2015-149 Retirement Department of 
Management Services

7/1/2015

2015-149 Retirement Local Agency Employers 7/1/2015
2015-150 Recycled and 

Recovered 
Materials

Department of 
Environmental Protection

7/1/2015

2015-151 Beirut Memorial Department of 
Management Services

7/1/2015

2015-151 Beirut Memorial Florida Historical 
Commission

7/1/2015

2015-152 Unclaimed 
Property

Department of Financial 
Services

7/1/2015

2015-153 Health Care 
Representatives

Courts 10/1/2015

2015-153 Health Care 
Representatives

Agency for Health Care 
Administration

10/1/2015

2015-153 Health Care 
Representatives

Department of Highway 
Safety and Motor Vehicles

10/1/2015

2015-154 Title Insurance Department of Financial 
Services

may adopt rules s.631.401(10)
[Section 1]

7/1/2015

2015-154 Title Insurance Financial Services 
Commission

may adopt rules s.631.401(9)
[Section 1]

7/1/2015

2015-155 Maintenance of 
Agency Final 
Orders

Division of Administrative 
Hearings

7/1/2015

2015-155 Maintenance of 
Agency Final 
Orders

Department of State shall establish by rule s.120.53(4)(b)
[Section 2]

7/1/2015

2015-155 Maintenance of 
Agency Final 
Orders

Department of State shall: Provide, by rule, guidelines s.120.533(2) & (3)
[Section 3]

7/1/2015
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2015-155 Maintenance of 
Agency Final 
Orders

Department of State shall: Adopt rules as necessary s.120.533(7)
[Section 3]

7/1/2015

2015-155 Maintenance of 
Agency Final 
Orders

All Agencies 7/1/2015

2015-156 Residential 
Master Building 
Permit Programs

Local Governments 7/1/2015

2015-156 Residential 
Master Building 
Permit Programs

Florida Building 
Commission

7/1/2015

2015-156 Residential 
Master Building 
Permit Programs

Department of Business 
and Professional 
Regulation

7/1/2015

2015-157 Publicly Funded 
Retirement Plans

Department of 
Management Services

6/11/2015

2015-158 Motor Vehicle 
Insurance

Office of Insurance 
Regulation

7/1/2015

2015-159 Open 
Government 
Sunset Review 

Commission for 
Independent Education

10/1/2015

2015-160 Open 
Government 
Sunset Review 

Public Transit Providers 10/1/2015

2015-160 Open 
Government 
Sunset Review 

Department of 
Transportation

10/1/2015

2015-161 Fish and Wildlife 
Conservation 
Commission

Fish and Wildlife 
Conservation Commission

shall have authority to adopt all 
rules necessary

s.379.3012(1)
[Section 5]

6/11/2015

2015-161 Fish and Wildlife 
Conservation 
Commission

Fish and Wildlife 
Conservation Commission

may by rule s.379.3751(1)(b)
[Section 9]

6/11/2015

2015-161 Fish and Wildlife 
Conservation 
Commission

Fish and Wildlife 
Conservation Commission

shall adopt criteria by rule s.379.3751(5)
[Section 9]

6/11/2015

2015-161 Fish and Wildlife 
Conservation 
Commission

Department of Agriculture 
and Consumer Services

6/11/2015

2015-161 Fish and Wildlife 
Conservation 
Commission

Department of Health  6/11/2015

2015-162 Administrative 
Procedures

All Agencies 7/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Department of Highway 
Safety and Motor Vehicles

10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Department of 
Transportation

10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Law Enforcement 
Agencies

10/1/2015
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2015-163 Highway Safety 
and Motor 
Vehicles

Miami-Dade County 10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Department of Economic 
Opportunity

10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Department of Education 10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Department of Health 10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Auditor General 10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Department of Military 
Affairs

10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Department of Veterans' 
Affairs

10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

Department of Children 
and Families

10/1/2015

2015-163 Highway Safety 
and Motor 
Vehicles

State Office on 
Homelessness

10/1/2015

2015-164 Ratification of 
DEP rules

Department of 
Environmental Protection

the following rule is ratified: Rule 
62-701.730

[Section 1] 6/11/2015

2015-165 Construction 
Defect Claims

Courts 10/1/2015

2015-166 Fraud Courts 10/1/2015
2015-166 Fraud Law Enforcement 

Agencies
10/1/2015

2015-167 Insurance 
Guaranty 
Associations

Department of Financial 
Services

7/1/2015

2015-167 Insurance 
Guaranty 
Associations

Office of Insurance 
Regulation

7/1/2015

2015-168 Diabetes 
Awareness 
Training

Department of Law 
Enforcement

10/1/2015

2015-169 Emergency Fire 
Rescue Services

Local Governments 7/1/2015

2015-169 Emergency Fire 
Rescue Services

Department of Revenue 7/1/2015

2015-170 Insurer 
Notifications

Office of Insurance 
Regulation

7/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may adopt a rule or rules s.517.061(11)(c)2.
[Section 2]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may provide in such rules s.517.061(19)
[Section 2]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may adopt rules s.517.0611(5)
[Section 3]

10/1/2015
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2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may require, by rule s.517.0611(6)
[Section 3]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Office of Financial 
Regulation

established, by rule s.517.0611(7)(h)2.
[Section 3]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may establish by rule s.517.0611(7)(h)3.
[Section 3]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may adopt rules s.517.0611(13)(d)
[Section 3]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

set forth by rule s.517.0611(14)(f)
[Section 3]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

form prescribed by commission 
rule

s.517.12(20)
[Section 4]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may establish by rule s.517.12(20)
[Section 4]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may require by rule s.517.12(20)(b)
[Section 4]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

on a form adopted by 
commission rule

s.517.12(20)(b)
[Section 4]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may waive, by rule s.517.12(20)(b)
[Section 4]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

by rule, may require s.517.12(20)(b)
[Section 4]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may require by rule s.517.12(20)(e)
[Section 4]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Financial Services 
Commission

may prescribe by rule s.517.121(1)
[Section 5]

10/1/2015

2015-171 Intrastate 
Crowdfunding

Department of Law 
Enforcement

10/1/2015

2015-171 Intrastate 
Crowdfunding

Department of Financial 
Services

10/1/2015

2015-172 Human 
Trafficking

Department of 
Transportation

1/1/2016

2015-172 Human 
Trafficking

Department of Health 1/1/2016

2015-172 Human 
Trafficking

Local Governments 1/1/2016

2015-173 Agency 
Inspectors 
General

All Agencies 7/1/2015

2015-174 Public 
Accountancy

Board of Accountancy shall define by rule s.473.3101(1)(b)1.
[Section 3]

7/1/2015

2015-174 Public 
Accountancy

Board of Accountancy shall define by rule s.473.3101(1)(c)2.
[Section 3]

7/1/2015

2015-174 Public 
Accountancy

Department of Business 
and Professional 
Regulation

7/1/2015

2015-175 Termination of 
Condominium 
Association

Division of Florida 
Condominiums, 
Timeshares, and Mobile 
Homes

6/16/2015

2015-175 Termination of 
Condominium 
Association

Department of Business 
and Professional 
Regulation

6/16/2015

2015-176 Electronic 
Noticing of Trust 
Accounts

Courts 7/1/2015
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2015-177 Child Protection Department of Health shall adopt rules s.39.3031
[Section 7]

7/1/2015

2015-177 Child Protection Children's Medical 
Services

7/1/2015

2015-177 Child Protection Department of Children 
and Families

shall adopt by rule s.39.301(14)(c)
[Section 5]

7/1/2015

2015-177 Child Protection State Surgeon General 7/1/2015
2015-177 Child Protection Deputy Secretary for 

Children’s Medical 

Services

7/1/2015

2015-177 Child Protection Secretary of Children and 
Families

7/1/2015

2015-178 Defendants in 
Specialized 
Courts

Courts 7/1/2015

2015-179 Insurance Fraud Department of Financial 
Services

10/1/2015

2015-179 Insurance Fraud Division of Insurance 10/1/2015
2015-179 Insurance Fraud Agency for Health Care 

Administration
10/1/2015

2015-179 Insurance Fraud Courts 10/1/2015
2015-179 Insurance Fraud Financial Services 

Commission
10/1/2015

2015-179 Insurance Fraud Office of Insurance 
Regulation

10/1/2015

2015-180 Division of 
Insurance Agent 
and Agency 
Services

Division of Insurance 
Agent and Agency 
Services

7/1/2015

2015-180 Division of 
Insurance Agent 
and Agency 
Services

Department of Financial 
Services

shall adopt rules s.626.221(2)(i)
[Section 3]

7/1/2015

2015-180 Division of 
Insurance Agent 
and Agency 
Services

Department of Financial 
Services

shall adopt rules s.626.221(2)(j)
[Section 3]

7/1/2015

2015-180 Division of 
Insurance Agent 
and Agency 
Services

Department of Financial 
Services

shall adopt rules s.626.2817(2)
[Section 5]

7/1/2015

2015-180 Division of 
Insurance Agent 
and Agency 
Services

Department of Financial 
Services

shall adopt rules s.626.2817(4)
[Section 5]

7/1/2015

2015-180 Division of 
Insurance Agent 
and Agency 
Services

Department of Financial 
Services

shall adopt rules s.626.7351(3)
[Section 8]

7/1/2015

2015-180 Division of 
Insurance Agent 
and Agency 
Services

Office of Insurance 
Regulation

7/1/2015

2015-181 Relief Central Florida Regional 
Transportation Authority

6/11/2015
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2015-182 Wakulla County Wakulla County Upon 
approval 
by a 
majority of 
electors

2015-182 Wakulla County City of Panacea Upon 
approval 
by a 
majority of 
electors

2015-183 Santa Rosa 
Island Authority

Escambia County 6/10/2015

2015-184 City of 
Jacksonville

Duval County 6/10/2015

2015-184 City of 
Jacksonville

City of Jacksonville 6/10/2015

2015-185 Sarasota-
Manatee Airport 
Authority

Sarasota-Manatee Airport 
Authority

6/10/2015

2015-186 City of 
Jacksonville

Duval County 6/10/2015

2015-186 City of 
Jacksonville

City of Jacksonville 6/10/2015

2015-187 Manatee County Manatee County 6/10/2015
2015-188 Greater Naples 

Fire Rescue 
District

Collier County Upon 
approval 
by a 
majority of 
electors

2015-189 Greater Naples 
Fire Rescue 
District

Collier County Upon 
approval 
by a 
majority of 
electors

2015-190 Broward County City of Weston 6/10/2015
2015-190 Broward County Town of Davie 6/10/2015
2015-190 Broward County Broward County 6/10/2015
2015-191 North Collier Fire 

Control and 
Rescue District

Collier County 6/10/2015

2015-191 North Collier Fire 
Control and 
Rescue District

Big Corkscrew Island Fire 
Control and Rescue 
District

6/10/2015

2015-191 North Collier Fire 
Control and 
Rescue District

North Naples Fire Control 
and Rescue District

6/10/2015

2015-191 North Collier Fire 
Control and 
Rescue District

North Collier Fire Control 
and Rescue District

authorized to adopt rules (6)
[Section 4]

6/10/2015

2015-192 North Springs 
Improvement 
District

North Springs 
Improvement District

6/10/2015

2015-192 North Springs 
Improvement 
District

Broward County 6/10/2015
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2015-193 Village of Estero Village of Estero 6/10/2015
2015-193 Village of Estero Lee County 6/10/2015
2015-193 Village of Estero Estero Fire Rescue 

District
6/10/2015

2015-194 Village of Estero Village of Estero 6/10/2015
2015-194 Village of Estero Lee County 6/10/2015
2015-195 City of West 

Palm Beach
City of West Palm Beach 6/10/2015

2015-195 City of West 
Palm Beach

Palm Beach County 6/10/2015

2015-196 Ocean Highway 
and Port Authority

Ocean Highway and Port 
Authority

6/10/2015

2015-196 Ocean Highway 
and Port Authority

Nassau County 6/10/2015

2015-197 Cedar Hammock 
Fire Control 
District

Cedar Hammock Fire 
Control District

6/10/2015

2015-197 Cedar Hammock 
Fire Control 
District

Manatee County 6/10/2015

2015-197 Cedar Hammock 
Fire Control 
District

Parrish Fire Control 
District

6/10/2015

2015-197 Cedar Hammock 
Fire Control 
District

Southern Manatee Fire 
and Rescue District

6/10/2015

2015-197 Cedar Hammock 
Fire Control 
District

Trailer Estates Fire 
Control District

6/10/2015

2015-197 Cedar Hammock 
Fire Control 
District

Westside Fire Control 
District

6/10/2015

2015-198 West Palm 
Beach Water 
Catchment Area

West Palm Beach Water 
Catchment Area

6/10/2015

2015-198 West Palm 
Beach Water 
Catchment Area

Palm Beach County 6/10/2015

2015-198 West Palm 
Beach Water 
Catchment Area

City of West Palm Beach 6/10/2015

2015-199 Alachua County Alachua County 2/29/2016
2015-200 Hillsborough 

River Technical 
Advisory Council

Hillsborough River 
Technical Advisory 
Council

6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

Hillsborough County 6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

Hillsborough River 
Interlocal Planning Board

6/10/2015
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2015-200 Hillsborough 
River Technical 
Advisory Council

South Florida Water 
Management District

6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

Hillsborough County 
Environmental Protection 
Commission

6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

Hillsborough River Basin 
Board

6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

Tampa Port Authority 6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

Tampa Bay Regional 
Planning Council

6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

Department of 
Environmental Protection

6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

City of Tampa 6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

City of Temple Terrace 6/10/2015

2015-200 Hillsborough 
River Technical 
Advisory Council

Hillsborough River 
Technical Advisory 
Council

6/10/2015

2015-201 School District of 
Palm Beach 
County

School District of Palm 
Beach County

6/10/2015

2015-201 School District of 
Palm Beach 
County

Palm Beach County 6/10/2015

2015-201 School District of 
Palm Beach 
County

Department of 
Transportation

6/10/2015

2015-202 Lee and Hendry 
Counties

Lee County 6/10/2015

2015-202 Lee and Hendry 
Counties

Hendry County 6/10/2015

2015-202 Lee and Hendry 
Counties

Lehigh Acres Municipal 
Services Improvement 
District

6/10/2015

2015-202 Lee and Hendry 
Counties

East County Water 
Control District

6/10/2015

2015-202 Lee and Hendry 
Counties

The Lehigh Acres Fire 
Control District

6/10/2015

2015-202 Lee and Hendry 
Counties

Hendry County 6/10/2015

2015-202 Lee and Hendry 
Counties

Governor 6/10/2015

2015-203 City of Holmes 
Beach

City of Holmes Beach 6/10/2015

2015-203 City of Holmes 
Beach

Manatee County 6/10/2015
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2015-204 City of Winter 
Park

City of Winter Park 6/10/2015

2015-204 City of Winter 
Park

Orange County 6/10/2015

2015-205 Immokalee Water 
and Sewer 
District

Immokalee Water and 
Sewer District

6/10/2015

2015-205 Immokalee Water 
and Sewer 
District

Collier County 6/10/2015

2015-206 Firefighters' 
Relief and 
Pension Fund

City of Pensacola 6/10/2015

2015-206 Firefighters' 
Relief and 
Pension Fund

Escambia County 6/10/2015

2015-206 Firefighters' 
Relief and 
Pension Fund

Department of 
Management Services

6/10/2015

2015-207 Pinellas County Pinellas County 6/10/2015
2015-207 Pinellas County Division of Alcoholic 

Beverages and Tobacco
6/10/2015

2015-207 Pinellas County Department of Business 
and Professional 
Regulation

6/10/2015

2015-208 Relief City of Hialeah 6/11/2015
2015-209 Relief Palm Beach County 

School Board
6/11/2015

2015-210 Relief Pasco County 6/11/2015
2015-211 Relief City of Hollywood 6/11/2015
2015-212 Relief City of Tallahassee 6/11/2015
2015-213 Relief Public Health Trust of 

Miami-Dade County
6/11/2015

2015-214 Relief Palm Beach County 
Sheriff's Office

6/11/2015

2015-215 Relief North Brevard County 
Hospital District

6/11/2015

2015-216 Relief Palm Beach County 6/11/2015
2015-217 Relief Miami-Dade County 6/11/2015
2015-218 Relief North Broward Hospital 

District
6/11/2015

2015-219 Relief City of North Miami 6/11/2015
2015-220 Relief City of Jacksonville 6/16/2015
2015-220 Relief Agency for Health Care 

Administration
6/16/2015

2015-221 Taxation Department of Revenue shall, by rule s.202.27(1)
[Section 5]

7/1/2015

2015-221 Taxation Department of Economic 
Opportunity

may adopt rules s.212.08(5)(p)4.a.
[Section 14]

7/1/2015

2015-221 Taxation Department of Revenue may adopt rules s.212.08(7)
[Section 14]

7/1/2015

2015-221 Taxation Department of Revenue 
Executive Director

authorized to adopt emergency 
rules

(1)
[Section 15]

7/1/2015
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2015-221 Taxation Department of Economic 
Opportunity

may designate by rule s.220.183(2)(c)13.
[Section 19]

7/1/2015

2015-221 Taxation Department of 
Environmental Protection

7/1/2015

2015-221 Taxation Department of Revenue may adopt emergency rules (4)
[Section 28]

7/1/2015

2015-221 Taxation Department of Revenue may adopt emergency rules (3)
[Section 29]

7/1/2015

2015-221 Taxation Colleges and Universities 7/1/2015
2015-221 Taxation Financial Services 

Commission
7/1/2015

2015-221 Taxation Department of Agriculture 
and Consumer Services

7/1/2015

2015-222 Appropriations All Agencies may not adopt or implement a 
rule 

(c)
[Section 17]

7/1/2015

2015-222 Appropriations Agency for Persons with 
Disabilities

adopts a final rule (1)
[Section 21]

7/1/2015

2015-222 Appropriations Agency for Health Care 
Administration

may adopt rules [Section 28] 7/1/2015

2015-223 State Employees All Agencies 7/1/2015
2015-224 Florida Business 

Information Portal
Department of Business 
and Professional 
Regulation

7/1/2015

2015-224 Florida Business 
Information Portal

Chief Financial Officer 7/1/2015

2015-224 Florida Business 
Information Portal

Agency for Health Care 
Administration

7/1/2015

2015-224 Florida Business 
Information Portal

Department of Agriculture 
and Consumer Services

7/1/2015

2015-224 Florida Business 
Information Portal

Department of Economic 
Opportunity

7/1/2015

2015-224 Florida Business 
Information Portal

Department of 
Environmental Protection

7/1/2015

2015-224 Florida Business 
Information Portal

Department of Financial 
Services

7/1/2015

2015-224 Florida Business 
Information Portal

Office of Financial 
Regulation

7/1/2015

2015-224 Florida Business 
Information Portal

Office of Insurance 
Regulation

7/1/2015

2015-224 Florida Business 
Information Portal

Department of Health 7/1/2015

2015-224 Florida Business 
Information Portal

Department of Highway 
Safety and Motor Vehicles

7/1/2015

2015-224 Florida Business 
Information Portal

Department of the Lottery 7/1/2015

2015-224 Florida Business 
Information Portal

Department of 
Management Services

7/1/2015

2015-224 Florida Business 
Information Portal

Department of Revenue 7/1/2015

2015-224 Florida Business 
Information Portal

Department of State 7/1/2015

2015-224 Florida Business 
Information Portal

Fish and Wildlife 
Conservation Commission

7/1/2015

2015-225 Medicaid Agency for Health Care 
Administration

may adopt rules s.409.909(7)(6)
[Section 8]

7/1/2015
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2015-225 Medicaid Department of Health  7/1/2015
2015-225 Medicaid Local Governments 7/1/2015
2015-225 Medicaid Department of Children 

and Families 
7/1/2015

2015-226 Department of 
Children and 
Families 

Department of Children 
and Families 

7/1/2015

2015-227 Retiree Benefits Department of 
Management Services

7/1/2015

2015-227 Retiree Benefits All Agencies 7/1/2015
2015-228 Department of 

Transportation
Department of 
Transportation

may adopt rules s.339.81(7)
[Section 2]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of 
Environmental Protection

may adopt rules s.201.15(8)
[Section 9]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of 
Environmental Protection

authorized to adopt necessary 
administrative rules

s.258.015(3)(b)
[Section 18]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of Agriculture 
and Consumer Services

may adopt rules s.201.15(8)
[Section 9]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Fish and Wildlife 
Conservation Commission

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Chief Financial Officer 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of Citrus 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Division of State Lands 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Board of Trustees of the 
Internal Improvement 
Trust Fund

may adopt rules s.253.034(6)(p)(n)
[Section 16]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Board of Trustees of the 
Internal Improvement 
Trust Fund

may adopt rules s.259.032(11)(14)
[Section 20]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Board of Trustees of the 
Internal Improvement 
Trust Fund

shall adopt rules necessary s.259.035(4)(b)(c)
[Section 21]

7/1/2015
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2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Acquisition and 
Restoration Council

shall develop rules s.259.035(4)(a)(b)
[Section 21]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Acquisition and 
Restoration Council

shall recommend rules for 
adoption by the board of trustees

s.259.105(9)(10)
[Section 27]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Florida Communities Trust powers to make rules necessary s.380.507(11)
[Section 65]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Florida Communities Trust shall adopt rules s.380.507(11)
[Section 65]

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

State Board of 
Administration

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Chief Financial Officer 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Tax Collectors 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of 
Transportation

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of Economic 
Opportunity

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Florida Housing Finance 
Corporation

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of Education 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Attorney General 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Division of Bond Finance 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Water Management 
Districts

7/1/2015
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2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

South Florida Regional 
Transportation Authority

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of Revenue 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of Corrections 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Florida Forest Service 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Local Governments 7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Secretary of 
Environmental Protection

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Department of Legal 
Affairs

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Administration 
Commission

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

All Land Managing 
Agencies

7/1/2015

2015-229 Water and Land 
Conservation 
Constitutional 
Amendment

Law Enforcement 
Agencies

7/1/2015

2015-230 Trust Funds Department of Agriculture 
and Consumer Services

7/1/2015

2015-230 Trust Funds Board of Trustees of the 
Internal Improvement 
Trust Fund

7/1/2015

2015-230 Trust Funds Department of 
Environmental Protection

7/1/2015

2015-231 Trust Funds Department of State 7/1/2015
2015-231 Trust Funds Board of Trustees of the 

Internal Improvement 
Trust Fund

7/1/2015

2015-231 Trust Funds Department of 
Environmental Protection

7/1/2015
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2015-232 Appropriations All Agencies 7/1/2015

CODING: Words stricken are deletions; words underlined are additions.
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2015 

SUMMARY OF AMENDMENTS TO CHAPTER 120 

 

Chapter 2015-3, Laws of Florida, a reviser’s bill, repealed section 120.745, which related to 

legislative review of agency rules in effect on or before November 16, 2010.  The cited section 

was repealed pursuant to its own terms, effective July 1, 2014. 

Effective date:  60 days after adjournment sine die (June 30, 2015). 

 

Chapter 2015-155, Laws of Florida, amended section 120.53 to require that specified agency 

final orders rendered on or after July 1, 2015, be uploaded within 90 days to a centralized 

database maintained by the Division of Administrative Hearings (DOAH).  The chapter law also 

amended section 120.533 to provide that the Department of State shall administer the 

coordination of the maintenance of agency orders that are not required to be uploaded to the 

DOAH database. 

Effective date: July 1, 2015. 

 

Chapter 2015-162, Laws of Florida, amended several sections of chapter 120. 

Section 120.54 

 Paragraph 120.54(1)(b) is amended to establish new timeframes for required agency 

rulemaking. 

Section 120.74 is substantially reworded: 

 Subsection (1) provides that by October 1 of each year, each agency shall prepare a 

regulatory plan listing each law enacted during the previous 12 months which creates or 

modifies the authority of the agency, including whether rulemaking is required to 

implement the law.  The plan must also include a listing of any other law which the 

agency expects to implement by rulemaking before the following July 1, and any desired 

update to the prior year’s regulatory plan.  The plan must include a certification by the 

agency head and the legal advisor to the agency head verifying that the persons executing 

the certification have reviewed the plan, and that the agency has reviewed all of its rules 

to determine if the rules remain consistent with the agency’s authority. 

 Subsection (2) provides that by October 1 of each year, each agency shall publish its 

regulatory plan on its website or another state website; electronically deliver to the Joint 

Administrative Procedures Committee (JAPC) a copy of the certification of the agency 

head and the legal advisor to the agency head, and publish in the Florida Administrative 

Register (FAR) notice of the date of publication of the plan and include a link to the plan.  

A board or commission receiving administrative support from the Department of 

Business and Professional Regulation (DBPR) or the Department of Health (DOH) may 

coordinate with the respective department for inclusion of the board’s or commission’s 

plan and notice requirements in the department’s plan and notice.  Regulatory plans shall 

be maintained for 10 years on the agency’s website or another state website. 

 Subsection (3) provides that for each board or commission receiving administrative 

support from DBPR or DOH, the respective department shall file with JAPC a 

certification that the department has reviewed each board’s and commission’s regulatory 

plan. 



 Subsection (4) provides that by November 1 of each year, each agency shall publish a 

notice of rule development for each new law for which rulemaking is necessary, if the 

agency has not already done so. 

 Subsection (5) provides that for each new law for which rulemaking is necessary, the 

agency shall publish a notice of proposed rule by April 1 of the following year.  The 

deadline may be extended by publication of a notice to that effect in the FAR.  A 

published regulatory plan may be corrected at any time by publication of a notice of 

correction in the FAR. 

 Subsection (6) provides that each agency shall file a certification with JAPC of 

compliance with the November 1 deadline, and upon filing notice of a deadline extension 

or plan correction under subsection (5). 

 Subsection (7) provides for supplementing a regulatory plan if a law is enacted before the 

next regular session of the Legislature, and includes notice and publication requirements. 

 Subsection (8) provides that if an agency fails to comply with the October 1 deadline for 

publication of its regulatory plan or the April 1 deadline for publication of a notice of 

proposed rule, within 15 days after written demand from JAPC, the agency must deliver a 

written explanation of the reasons for noncompliance to JAPC, the Senate President, the 

House Speaker, and the chair of any committee requesting the explanation. 

 Subsection (9) provides that s. 120.74 does not apply to educational units. 

Subsection 120.7455 Legislative survey of regulatory impacts, is repealed. 

Effective date: July 1, 2015 

 

 



From: Cerio, Tim
To: Stearns, Heather
Subject: Stu calling me. I"m in briefing. Can u see what"s up? Thx.
Date: Monday, August 31, 2015 4:18:10 PM

Sent from my iPhone



From: George Witherspoon
To: Cerio, Tim
Subject: Government Corruption
Date: Monday, August 31, 2015 4:10:44 PM
Attachments: 6. Letter to Governor Scott - August 31 2015.pdf

Mr. Cerio, 

Attached to this email is a letter address to Governor Scott wherein it addresses concerns
 within the Broward County Application for Requisition for a Governor's for Broward County
 Case 14-6757CF10A - DEONNE MICHELLE BRUNSON. 

Should you require additional information or documents do not hesitate to contact me. 

Regards, 
George Witherspoon
PH: 949-306-9694
 



Security settings or invalid file format do not permit using 6. Letter to Governor Scott - August 31 2015.pdf (93786 Bytes).



From: Steely, Kenneth
To: Cerio, Tim
Cc: Jones, Julie; Heekin, Jack
Subject: Re: DOC
Date: Monday, August 31, 2015 3:57:44 PM

Tim,

Thank you.

Secretary Jones,

I am traveling today and Thursday. Please let me know if you have time to discuss the GC position anytime
 Tuesday, Wednesday or Friday.

Thank you,

Kenneth

Sent from my iPhone

On Aug 31, 2015, at 2:41 PM, Cerio, Tim
 <Tim.Cerio@eog.myflorida.com<mailto:Tim.Cerio@eog myflorida.com>> wrote:

Kenneth –

I enjoyed our talk yesterday.  Per our conversation, I think the next best step is for you to follow up directly with
 Secretary Jones.  I’m copying the Secretary, as well as Jack Heekin, my assistant general counsel.

Glad this is moving in a good direction.  Best of luck.

Tim

From: Steely, Kenneth [mailto:ksteely@joneswalker.com]
Sent: Friday, August 28, 2015 4:26 PM
To: Cerio, Tim
Subject: RE: DOC

Tim,

Marc and I spoke, and my wife and I have had several long conversations.  If the position is still open, I would like
 to discuss it with you when you have a chance.  I know you have other things going on right now with the tropical
 storm heading your way.  Let me know when would be a good time.  My cell is 205-482-5558.

Thanks,

Kenneth

From: Cerio, Tim [mailto:Tim.Cerio@eog myflorida.com]
Sent: Wednesday, August 05, 2015 11:32 AM
To: Steely, Kenneth
Subject: Re: DOC

Understood.  But, let's chat.  Got some time now?



Sent from my iPhone

On Aug 5, 2015, at 12:24 PM, Steely, Kenneth <ksteely@joneswalker.com<mailto:ksteely@joneswalker.com>>
 wrote:
Tim,

I met with Sec. Jones yesterday.  She is very impressive, and I believe, if given the opportunity, she will be able to
 turn that agency around.  Based on the interview, I will not be able to accept the offer.  I cannot afford to take as
 much of a pay cut as would be necessary to meet her budget requirements.  Thank you for meeting with me, and for
 considering me for the position.  Call me if you would like to discuss.

Thanks,

<image001.jpg>

Kenneth S. Steely
Special Counsel
Jones Walker LLP
D: 251.439.7535   F: 251.439.7368
ksteely@joneswalker.com<mailto:ksteely@joneswalker.com>

11 N. Water Street, Suite 1200
Mobile, AL 36602
T: 251.432.1414
www.joneswalker.com<http://www.joneswalker.com/>











From: Cerio, Tim
To: Steely, Kenneth
Cc: Jones, Julie; Heekin, Jack
Subject: RE: DOC
Date: Monday, August 31, 2015 2:41:41 PM

Kenneth –
 
I enjoyed our talk yesterday.  Per our conversation, I think the next best step is for you to follow up directly with
 Secretary Jones.  I’m copying the Secretary, as well as Jack Heekin, my assistant general counsel.
 
Glad this is moving in a good direction.  Best of luck.

Tim
 

From: Steely, Kenneth [mailto:ksteely@joneswalker.com] 
Sent: Friday, August 28, 2015 4:26 PM
To: Cerio, Tim
Subject: RE: DOC
 
Tim,
 
Marc and I spoke, and my wife and I have had several long conversations.  If the position is still open, I would like
 to discuss it with you when you have a chance.  I know you have other things going on right now with the
 tropical storm heading your way.  Let me know when would be a good time.  My cell is 205-482-5558.
 
Thanks,
 
Kenneth
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Wednesday, August 05, 2015 11:32 AM
To: Steely, Kenneth
Subject: Re: DOC
 
Understood.  But, let's chat.  Got some time now?

Sent from my iPhone

On Aug 5, 2015, at 12:24 PM, Steely, Kenneth <ksteely@joneswalker.com> wrote:

Tim,
 
I met with Sec. Jones yesterday.  She is very impressive, and I believe, if given the opportunity, she
 will be able to turn that agency around.  Based on the interview, I will not be able to accept the
 offer.  I cannot afford to take as much of a pay cut as would be necessary to meet her budget
 requirements.  Thank you for meeting with me, and for considering me for the position.  Call me if
 you would like to discuss.
 
Thanks,
 

Kenneth S. Steely
Special Counsel

11 N. Water Street, Suite 1200
Mobile, AL 36602



Jones Walker LLP
D: 251.439.7535   F: 251.439.7368
ksteely@joneswalker.com

T: 251.432.1414
www.joneswalker.com

 
 
 



From: John A. Tomasino
To: Cerio, Tim
Subject: SC13-1333, INQUIRY CONCERNING A JUDGE vs. RE: LAURA MARIE WATSON
Date: Monday, August 31, 2015 2:39:55 PM
Attachments: Filed 06-18-2015 Opinion.pdf

2013-1333 disposition 132804.pdf

Tim,
The Court denied the rehearing motion in SC13-1333 today.  A copy of the order and opinion are
 attached.
 
Thanks,
John



Supreme Court of Florida 
 
 

____________ 

 

No. SC13-1333 

____________ 

 

 

INQUIRY CONCERNING A JUDGE, NO. 12-613  

RE: LAURA MARIE WATSON. 

 

[June 18, 2015] 

 

PER CURIAM. 

 This matter is before the Court to review the determination of the Florida 

Judicial Qualifications Commission (“JQC”) that Laura Marie Watson has violated 

the Rules Regulating Professional Conduct and its recommendation that she be 

removed from office.  We have jurisdiction.  See art. V, § 12, Fla. Const.  Article 

V, section 12(c)(1) of the Florida Constitution provides that we “may accept, 

reject, or modify in whole or in part the findings, conclusions, and 

recommendations of the commission . . . .”  Further, section 12(c)(1) provides that 

“[m]alafides, scienter, or moral turpitude on the part of a justice or judge shall not 

be required for removal from office of a justice or judge whose conduct 

demonstrates a present unfitness to hold office.”  And, while we are mindful that 

removal is the ultimate sanction, “we will impose that sanction when we conclude 
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that the judge’s conduct is fundamentally inconsistent with the responsibilities of 

judicial office.”  In re Hawkins, 151 So. 3d 1200, 1202 (Fla. 2014) (citing In re 

Shea, 759 So. 2d 631, 638 (Fla. 2000)).  For the reasons we explain below, we 

conclude that the JQC’s findings and conclusions are supported by clear and 

convincing evidence and agree with the JQC’s recommendation that Judge Watson 

be removed from the bench. 

FACTS AND PROCEDURAL HISTORY 

At some point prior to 2002, the law office of Laura M. Watson, P.A. d/b/a 

Watson & Lentner entered into a joint business plan with Marks & Fleischer, P.A., 

and Kane & Kane, acting through the firm principals, Gary Marks, Amir Fleischer, 

Charles Kane, Harley Kane, Darin James Lentner, and Watson (collectively, “the 

PIP attorneys”), to represent healthcare provider clients in numerous lawsuits 

involving Personal Injury Protection (“PIP”) claims against Progressive Insurance 

Company.  The firms shared expenses for marketing and the procurement of 

clients.  Each firm maintained and managed its own clients and files, but entered 

into joint representation contracts in which all of the firms agreed to represent the 

clients and assume joint responsibility for the claims.  The PIP attorneys alleged 

that Progressive had systematically underpaid health care providers in a scheme 

known as a “silent PPO.” 
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The PIP attorneys retained the services of Slawson Cunningham Whalen & 

Stewart, P.A., to initiate a bad-faith case against Progressive filed in the name of 

Drs. Fisher & Stashak, M.D., P.A. d/b/a Gold Coast Orthopedics and Gold Coast 

Orthopedics and Rehabilitation (“Gold Coast”).  Todd Stewart was the attorney 

working the case.  When Todd Stewart left Slawson Cunningham, and formed 

Todd S. Stewart, P.A., he elicited the help and expertise of his father, Larry 

Stewart of Stewart Tilghman Fox & Bianchi, P.A. 

In or about February 2002, the PIP attorneys met with Larry Stewart to 

discuss the Gold Coast case and bad faith claims.  Larry Stewart eventually asked 

William C. Hearon to assist with the prosecution of the bad faith claims.  (Todd 

Stewart, William C. Hearon, and Larry Stewart are collectively referred to as the 

“bad faith attorneys.”) 

On or about April 24, 2002, the PIP attorneys and bad faith attorneys 

reached an agreement concerning how the work would be handled and the fees to 

be split.  The clients were to receive sixty percent of the recovery and the 

attorneys’ fees would amount to forty percent.  Of the attorneys’ fees, the bad faith 

attorneys were to receive sixty percent. 

Initially, the Gold Coast case encompassed approximately 40 health care 

providers, and it was contemplated that the bad faith claims would ultimately be 

asserted on behalf of all the clients of the PIP attorneys once those claims became 
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perfected, which was approximately 441 clients.  This list of 441 clients was used 

in settlement negotiations with Progressive.   

The bad faith attorneys participated in extensive discovery in which they 

were successful in obtaining an order compelling Progressive to produce internal 

documents.  During this time, the PIP attorneys continued to encourage the bad 

faith attorneys to pursue their claims by joining in the bad faith claims, or by 

settling the PIP claims while preserving the bad faith claims.  Due to the pressure 

placed on Progressive by the bad faith attorneys over the following two years, 

Progressive commenced settlement negotiations with both sets of attorneys.  On 

numerous occasions, the PIP attorneys referred settlement negotiations of the bad 

faith claims to the bad faith attorneys and gave full authority to the bad faith 

attorneys to negotiate a global settlement of all of the bad faith claims, including 

the ones filed through the PIP attorneys.   

On January 21, 2004, the bad faith attorneys met with Progressive and 

demanded $20 million to settle all of the bad faith claims and reported this to the 

PIP attorneys.  Progressive counter-offered with a $3.5 million settlement of all the 

bad faith claims, but the bad faith attorneys did not accept the offer and no 

settlement was reached.  The bad faith attorneys continued to pressure Progressive 

to produce more documents.   
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On May 14, 2004, the PIP attorneys accepted an aggregate settlement offer 

from Progressive in an undifferentiated amount of $14.5 million to settle the PIP 

claims as well as all bad faith claims, perfected or potential, without notifying the 

bad faith attorneys.  After the settlement was accepted, Progressive and the PIP 

attorneys drafted a memorandum of understanding (“MOU”), which made clear 

that the settlement applied to all PIP claims and bad faith claims irrespective of 

whether they were perfected.   

The MOU did not allocate any recovery to the bad faith claims, but required 

the release of those claims.  After learning of the MOU, the bad faith attorneys 

objected.  The PIP attorneys amended the MOU to award $1.75 million to the bad 

faith claims. 

The PIP attorneys then notified their clients, via letter, of the settlement but 

did not disclose the conflicts of interests, provide closing statements, or advise the 

clients of the material facts necessary to make an informed decision about their 

cases or execution of the releases. 

On or about June 22, 2004, the PIP attorneys received funds from 

Progressive, which were placed in the attorneys’ respective trust fund accounts.  

Watson’s firm received $3,075,000, from which $361,470.30 was paid to clients.  

The clients still did not receive closing statements. 
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The bad faith attorneys notified the PIP attorneys that, in accordance with 

The Florida Bar rules governing claims of disputed property, all of the attorneys’ 

fees should be held in a separate escrow account.  The PIP attorneys did not hold 

the funds.   

The bad faith attorneys subsequently sued the PIP attorneys for fraudulent 

inducement and in quantum meruit for the work they performed.  During the bench 

trial, Judge David Crow carefully reviewed all of the facts and circumstances 

surrounding the joint business plan between the PIP attorneys and the bad faith 

attorneys.   

In April 2008, the trial court found that the actions taken by the PIP 

attorneys, including the settlement of the bad faith claims without notifying the bad 

faith attorneys or notifying the clients with bad faith claims that their claims would 

be released and they would be receiving little to no compensation for those claims, 

violated several rules of professional conduct.  The trial court also found that the 

PIP attorneys exaggerated the number of hours they spent working on these PIP 

and bad faith claims.  Ultimately, the trial court awarded the bad faith attorneys 

additional attorneys’ fees due to an unjust enrichment the PIP attorneys received 

and for the cost of the work performed by the bad faith attorneys during the two-

year span.  Additionally, Judge Crow sent a copy of his order to The Florida Bar. 
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The Florida Bar began grievance proceedings against the PIP attorneys.  In 

her response, Watson requested that the prosecution be deferred until after she 

finished appealing Judge Crow’s April 2008 final judgment.  The Fourth District 

Court of Appeal affirmed the trial court’s judgment on February 29, 2012, see 

Kane v. Stewart Tilghman Fox & Bianchi, P.A., 85 So. 3d 1112, 1113 (Fla. 4th 

DCA 2012), and the Bar proceeded with its investigation.     

In June 2012, Watson was advised that her case was being referred to a 

grievance committee for probable cause review, and then in October 2012, she was 

advised that the grievance committee had found probable cause.  In November 

2012, Watson was elected to the Seventeenth Judicial Circuit; she assumed office 

in January 2013.  Accordingly, The Florida Bar forwarded its file to the JQC; 

additionally, Larry Stewart filed a formal complaint.  

On July 24, 2013, the JQC filed a Notice of Formal Charges against Judge 

Laura Marie Watson alleging that she violated Canons 1 and 2A of the Code of 

Judicial Conduct and violated Florida Rules of Professional Conduct 3-4.2, 3-4.3, 

4-1.4(a), 4-1.4(b), 4-1.5(f)(1), 4-1.5(f)(5), 4-1.7(a), 4-1.7(b), 4-1.7(c), 4-1.8(g), 4-

8.4(a), 4-8.4(c), and 5-1.1(f).   

At the conclusion of its proceedings, the JQC determined that: 

 Watson and the others hired Larry Stewart, who warned them in 

advance that the PIP claims and bad faith claims were adverse, 

requiring careful handling throughout settlement negotiations, with 

full client transparency.  When Progressive dangled a pot of money, 
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ethical restraints were swept aside.  Watson and the PIP lawyers (at 

Progressive’s insistence) excluded the only attorney sufficiently 

experienced and knowledgeable to see them through settlement 

negotiations, and reached a quick (and ethically flawed) settlement 

agreement. 

“Watson never told her PIP clients that Progressive paid funds to settle the bad 

faith claims, and they weren’t allowed to participate in that recovery, despite the 

fact they were required to release these claims.”  The JQC concluded that Watson 

unilaterally decided that those clients had no interest in the bad faith case and that 

they had no duty to pay or include unknown people who may or may not someday 

have a claim.  Additionally, the JQC concluded that Watson “entered into an 

undisclosed side deal with Gold Coast, contrary to the interests of the other bad 

faith claimants,” and further concluded that Watson failed to disclose material 

information to her clients, including the conflicts of interest and the methodology 

of allocating funds between the PIP and bad faith claims that substantially 

decreased the funds available for distribution to the clients.  Under this 

methodology, the PIP attorneys took $10,960,000 in fees in addition to their 

portion of the Gold Coast attorneys’ fees. 

 Based on these facts, the JQC concluded that 

 

attorney Watson violated R. Reg. Fla. Bar 3-4.2 (violating Rules of 

Professional Conduct); 3-4.3 (commission of acts contrary to honesty 

or justice); 4-1.4(a) (failing to keep clients informed about the status 

of a matter); 4-1.4(b) (failing to explain matter to the extent 

reasonably necessary to permit clients to make informed decision 

regarding the representation); 4-1.5(f)(1) (failing to provide written 
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statement to bad faith clients stating the outcome of the matter, the 

remittance to the client, and the method of its determination); 4-

1.5(f)(5) (failing to provide closing statements to bad faith clients 

reflecting an itemization of costs and expenses, together with the 

amount of fees received by participating lawyers or firms); 4-1.7(a) 

(representing clients with directly adverse interests); 4-1.7(b) 

(representing clients where representation was materially limited by 

lawyers’ responsibilities to other clients, third persons, and the 

lawyers’ own interests); 4-1.8(g) (making an aggregate settlement of 

the claims of two or more clients without requisite disclosure or 

consent); 4-8.4(a) (violation of the Rules of Professional Conduct by 

herself, and through the acts of others); 4-8.4(c) (engaging in conduct 

involving deceit); and 5-1.1(f) (failing to treat disputed funds as trust 

property). 

Additionally, the JQC concluded that “[t]here was no clear and convincing 

evidence presented, and Judge Watson is not guilty of violating Rule 4-1.7(c) . . . .”   

 Based on these findings and conclusions, the JQC determined that Judge 

Watson “sold out her clients, her co-counsel, and ultimately herself.  This conduct 

is ‘fundamentally inconsistent with the responsibilities of judicial office,’ and 

mandates removal.”   

ANALYSIS 

In judicial disciplinary proceedings, this Court reviews the findings of the 

JQC to determine if they are supported by clear and convincing evidence, and 

reviews the recommendation of discipline to determine whether it should be 

approved.  In re Andrews, 875 So. 2d 441 (Fla. 2004).  Clear and convincing 

evidence is “ ‘a standard which requires more proof than a “preponderance of the 

evidence” but less than “beyond and to the exclusion of a reasonable doubt.” ’ ”  In 
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re Henson, 913 So. 2d 579, 589 (Fla. 2005) (quoting In re Graziano, 696 So. 2d 

744, 753 (Fla. 1997)).  In In re Davey, 645 So. 2d 398 (Fla. 1994), this Court 

fleshed out its standard of review in JQC inquiries: 

This intermediate level of proof entails both a qualitative and 

quantitative standard.  The evidence must be credible; the memories 

of the witnesses must be clear and without confusion; and the sum 

total of the evidence must be of sufficient weight to convince the trier 

of fact without hesitancy.   

[C]lear and convincing evidence requires that the 

evidence must be found to be credible; the facts to which 

the witnesses testify must be distinctly remembered; the 

testimony must be precise and explicit and the witnesses 

must be lacking in confusion as to the facts in issue.  The 

evidence must be of such weight that it produces in the 

mind of the trier of fact a firm belief or conviction, 

without hesitancy, as to the truth of the allegations sought 

to be established.   

Slomowitz v. Walker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).   

 

Id. at 404; see also In re Holloway, 832 So. 2d 716, 726 (Fla. 2002). 

Additionally, this Court has noted that any conflicts in the evidence should 

be resolved in favor of the JQC’s findings.  In re Henson, 913 So. 2d 579, 591-92 

(Fla. 2005) (“Resolving conflicts in the evidence in favor of the Hearing Panel’s 

findings, we conclude that the accusation . . . is supported by clear and convincing 

evidence.”).  According to article V, section 12(c)(1) of the Florida Constitution, 

this Court has discretion to either accept, reject, or modify the commission’s 

findings and recommendation of discipline.  Although this Court gives the JQC’s 

findings and recommendations great weight, the ultimate power and responsibility 
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in making a determination to discipline a judge rests with this Court.  In re Angel, 

867 So. 2d 379 (Fla. 2004).   

 We have emphasized that the object of these “proceedings is not for the 

purpose of inflicting punishment, but rather to gauge a judge’s fitness to serve as 

an impartial judicial officer.”  In re McMillan, 797 So. 2d 560, 571 (Fla. 2001).  

“In making this determination, judges should be held to higher ethical standards 

than lawyers ‘by virtue of their position in the judiciary and the impact of their 

conduct on public confidence in an impartial justice system.’ ”  In re Hawkins, 151 

So. 3d at 1212 (citing In re McMillan, 797 So. 2d at 571). 

 Additionally, at the outset, we note that despite Judge Watson’s protestations 

to the contrary, the JQC and this Court have jurisdiction over her conduct.  See In 

re Henson, 913 So. 2d at 588 (“Misconduct committed by an attorney who 

subsequently becomes a judge falls within the subject-matter jurisdiction of this 

Court and the JQC, no matter how remote. . . .  JQC proceedings are 

constitutionally authorized for alleged misconduct by a judge during the time he or 

she was a lawyer.”); see also In re Davey, 645 So. 2d at 403 (“[T]he Commission 

has constitutional authority to investigate pre-judicial acts and recommend to this 

Court the removal (for unfitness) or reprimand (for misconduct) of a sitting 

judge.”). 
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 We have reviewed the entire record of this proceeding and conclude that 

clear and convincing evidence supports the JQC’s factual findings and conclusions 

that Judge Watson violated Florida Rules of Professional Conduct 3-4.2, 3-4.3, 4-

1.4(a), 4-1.4(b), 4-1.5(f)(1), 4-1.5(f)(5), 4-1.7(a), 4-1.7(b), 4-1.8(g), 4-8.4(a), 4-

8.4(c), and 5-1.1(f).   The JQC heard testimony from Larry Stewart and Laura 

Watson; and as character witnesses, Thomas Lynch, IV, Terrence O’Connor, and 

Lawrence Kopelman.  Larry Stewart, in particular, testified at length regarding the 

details of the agreement between the PIP attorneys and the bad faith attorneys.  

Larry Stewart stated that he could only say that Watson was present for each of the 

meetings he held with the PIP attorneys; he could not testify as to exactly what she 

said.  Nevertheless, Larry Stewart testified that Watson never objected or corrected 

any of the agreements or understandings reached at those meetings.  Stewart’s 

interpretation of the meetings is bolstered in particular by one e-mail from Watson 

wherein she congratulated Stewart on getting the favorable discovery ruling and 

stated, “We need to keep our foot on their throat and not let them lose [sic].”   

Watson’s argument that she was not involved in making the agreement with 

Stewart’s firm, and in fact had no knowledge of any agreement with Larry Stewart 

to pursue bad faith claims on behalf of any of her clients, including Gold Coast, or 

that she was not aware that he was in settlement negotiations with Progressive is 

not a reasonable inference from this record.  Accordingly, Watson’s arguments 
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were justifiably disregarded by the JQC.  Watson’s primary contention that the PIP 

attorneys never contracted with Larry Stewart’s firm is belied by her e-mail 

correspondence with him and her admission that he won favorable rulings in the 

Gold Coast case.    

As it relates to them, the clients were provided with a form release letter to 

sign that only disclosed the amount they would receive.  The settlement was 

structured so that the clients would receive the PIP payment they were due from 

Progressive, and little or nothing towards the bad faith recovery.  In exchange the 

bad faith claims were released.  The clients were never informed of the entire 

amount of the offers of settlement received from Progressive, or even that there 

had been multiple offers.  The clients were also not informed of the amount of the 

settlement that would be retained by the attorneys.  In response to this allegation, 

Watson only offers that she complied with the contracts she had with her clients, 

which only provided for the PIP claim recovery.  Additionally, the clients were 

never fully informed that the bad faith claims were not compatible with the PIP 

recovery claims.  It is undisputed that Watson failed to provide closing statements 

to any of the clients.  In fact, Watson stated that it is common practice for these 

types of cases not to have closing statements.  Furthermore, it is undisputed that no 

client was aware of the aggregate settlement.  Likewise, Watson did not obtain 

written consent for aggregate settlement.   
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Finally, after the bad faith attorneys disputed the settlement agreement, the 

PIP attorneys placed $710,000 in escrow in connection with the settlement of the 

Gold Coast case.  The escrow account was created for the purpose of setting aside 

the forty percent attorneys’ fees in that case.  On or about May 31, 2006, Watson 

transferred $515,000 to the law firm of Stewart Tilghman Fox & Bianchi, P.A., 

leaving the remainder in dispute.  Watson therefore agreed to disburse the balance 

subject to court control.  On June 1, 2006, Judge Crow ordered that no further 

distributions from the account be made without further order of his court.  On June 

5, 2006, the bad faith attorneys executed a settlement agreement with all the PIP 

attorney firms except Watson & Lentner.  Because the dispute between Watson 

and Stewart was not resolved until either Judge Crow entered his order in April 

2008, or the appeal from his order become final in 2012, the JQC’s finding is 

supported by clear and convincing evidence.   

CONCLUSION 

As stated by Judge David Crow of the Fifteenth Judicial Circuit in and for 

Palm Beach County, the complex facts of the underlying case “could be a case 

study for a course on professional conduct involving multi-party joint 

representation agreements. . . .”  We have previously found that a pattern of deceit 

and deception “casts serious doubt on [a judge’s] ability to be perceived as truthful 

by those who may appear before her in her courtroom.”  In re Ford-Kaus, 730 So. 
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2d 269, 277 (Fla. 1999).  Further, “[s]uch conduct diminishes the public’s 

confidence in the integrity of the judicial system.”  Id. at 277.  Under these 

circumstances, “removal from judicial office is the appropriate sanction,” because 

Judge Watson’s “conduct is fundamentally inconsistent with the responsibilities of 

judicial office.”  Id. at 276.  Additionally, this Court has previously removed a 

judge from office for conduct that occurred, in part, while she was still a practicing 

attorney.  See In re Hapner, 718 So. 2d 785 (Fla. 1998).  

Based on the foregoing, we find that Judge Watson’s actions while a 

practicing attorney, and her demeanor during these proceedings “cast[ ] serious 

doubts” on her “ability to be perceived as truthful by those who may appear before 

her in her courtroom.”  Accordingly, we find that removal is the appropriate 

sanction.  

 It is so ordered. 

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, POLSTON, 

and PERRY, JJ., concur.  
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From: Dane, Laura
To: Cerio, Tim
Subject: It was Jack
Date: Monday, August 31, 2015 2:12:56 PM

-----Original Message-----
From: Cerio, Tim
Sent: Monday, August 31, 2015 2:11 PM
To: Dane, Laura <Laura.Dane@eog myflorida.com>
Subject: If you were calling, I'm in scheduling.

Sent from my iPhone



From: Cerio, Tim
To: Dane, Laura
Subject: If you were calling, I"m in scheduling.
Date: Monday, August 31, 2015 2:11:20 PM

Sent from my iPhone











From: Miguel, Melinda
To: Heekin, Jack; Cerio, Tim; Hanson, Dawn
Cc: Case, Dawn
Subject: Fwd: Updated Purchase Order Terms and Conditions
Date: Monday, August 31, 2015 11:38:23 AM
Attachments: image002.png

ATT00001.htm
ATT00002.htm
Purchase Order Terms Sept 1 FINAL.pdf
ATT00003.htm

FYI - we didn't review it beforehand but it looks ok. I thought you might want to review it as
 well. 

Melinda M. Miguel
Chief Inspector General
Florida Executive Office of the Governor
850.717.9264

Sent from my iPhone

Begin forwarded message:

From: "Sachs, Walter" <Walter.Sachs@dms.myflorida.com>
Date: August 31, 2015 at 9:28:36 AM EDT
To: "Miguel, Melinda" <Melinda.Miguel@eog.myflorida.com>, "Case, Dawn"
 <Dawn.Case@eog.MyFlorida.com>
Subject: FW: Updated Purchase Order Terms and Conditions

See page 4, Section 5, Paragraph D.  This paragraph was added to the Purchase Order
 terms and conditions based on the new requirements of Chapter 2015,-174, Laws of 
 Florida.
 





file:///C/Users/samss/Documents/ATT00001_44 htm[11/18/2015 5:56:30 PM]

 

Walter Sachs

Inspector General

Florida Department of Management Services

4050 Esplanade Way, Office 217A

Tallahassee, FL 32399

(850) 413-8740

Cell (850) 559-0005

walter.sachs@dms.myflorida.com

 

Above all, think….

 

 

 

 

From: Pereira, Angela 
Sent: Monday, August 31, 2015 9:05 AM
To: MFMP Users
Subject: Updated Purchase Order Terms and Conditions

 

Good morning,

 

The Purchase Order Terms and Conditions have been updated.  Effective September 1, 2015, divisions
 should attach the updated terms and conditions document to all MyFloridaMarketPlace (MFMP)
 requisitions, regardless of the dollar amount or method of procurement.

 

If you  have any questions or concerns, please let me know.

 

Thanks,

 



file:///C/Users/samss/Documents/ATT00001_44 htm[11/18/2015 5:56:30 PM]

Angela

 

Angela M. Pereira

Purchasing Card Administrator

Florida Department of Management Services

Division of Administration

4050 Esplanade Way, 335.1Z, Tallahassee, FL  32399

(850) 414-7746

Angela.Pereira@dms.myflorida.com

 

"We Serve Those Who Serve Florida"
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Purchase Order 
Terms & Conditions  

Effective September 1, 2015 
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Section 1.  Purchase Order. 
 
A. Composition and Priority. 
The Contractor agrees to provide commodities or contractual services to the Agency 
within the manner and at the location specified in the Purchase Order, and any 
attachments to the Purchase Order. These Purchase Order Terms and Conditions, 
whether generic or specific, shall take precedence over any inconsistent or conflicting 
provision in the State of Florida, General Contract Conditions, PUR 1000. Additionally, 
the terms of the Purchase Order supersede the terms of any and all prior agreements 
with respect to this purchase.  

 
B. Initial Term.   
Unless otherwise specified, the Purchase Order begins on the date of issuance. 
Contractual services or commodities to be provided by the Contractor shall be 
completed by the date specified on the Purchase Order end date. 

 
Section 2.  Performance. 
  
 A. Performance Standards.  

The Contractor agrees to perform all tasks and provide deliverables as set forth in the 
Statement of Work and attachments to the Purchase Order. The Agency shall be entitled 
at all times, upon request, to be advised as to the status of work being done by the 
Contractor and of the details thereof.  Coordination shall be maintained by the 
Contractor with representatives of the Agency, or of other agencies involved in the 
project on behalf of the Agency.   
 
B. Performance Deficiency. 
If the Agency determines that the performance of the Contractor is unsatisfactory, the 
Agency may notify the Contractor of the deficiency to be corrected, which correction 
shall be made within a time-frame specified by the Agency.  The Contractor shall provide 
the Agency with a corrective action plan describing how the Contractor will address all 
issues of contract non-performance, unacceptable performance, and failure to meet the 
minimum performance levels, deliverable deficiencies, or contract non-compliance.  If 
the corrective action plan is unacceptable to the Agency, the Contractor will be assessed 
a non-performance retainage equivalent to 10% of the total invoice amount or as 
specified in the contractual documents.  The retainage will be applied to the invoice for 
the then-current billing period.  The retainage will be withheld until the Contractor 
resolves the deficiency.  If the deficiency is subsequently resolved, the Contractor may 
invoice the Agency for the retained amount during the next billing period.  If the 
Contractor is unable to resolve the deficiency, the funds retained will be forfeited.  

 
Section 3.  Payment and Fees. 

 
A. Payment Invoicing. 
The Contractor will be paid upon submission of properly certified invoice(s) to the 
Agency after delivery and acceptance of commodities or contractual services is 



Purchase Order 
Terms & Conditions  

Effective September 1, 2015 
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confirmed in writing by the Agency.  Invoices shall contain detail sufficient for audit 
thereof and shall contain the Purchase Order and the Contractor’s Federal Employer 
Identification Number or Social Security Number.   
 
B. Payment Timeframe. 
Section 215.422, Florida Statutes (F.S.), provides that agencies have five (5) working 
days to inspect and approve commodities or contractual services.  Items may be tested 
for compliance with specifications. Items delivered not conforming to specifications may 
be rejected and returned at the Contractor’s expense. Interest penalties for late payment 
are also provided for in section 215.422, F.S. A Vendor Ombudsman, whose duties 
include acting as an advocate for Vendors who may be experiencing problems obtaining 
timely payment(s) from an Agency, may be contacted at 850-413-5516, or Vendors may 
call the State Comptroller’s Hotline at 1-800-848-3792. 
 
C. MyFloridaMarketPlace Fees. 
The following language is included pursuant to rule 60A-1.031, Florida Administrative 
Code: 

The State of Florida, through the Department of Management Services, has 
instituted MyFloridaMarketPlace, a statewide eProcurement system pursuant to 
section 287.057(22), Florida Statutes. Payments issued by Agencies or Eligible 
Users to Vendors for purchases of commodities or contractual services are 
subject to Transaction Fees, as prescribed by rule 60A-1.031, Florida 
Administrative Code, or as may otherwise be established by law. Vendors shall 
submit monthly reports required by the rule. All reports shall be subject to audit. 
Failure to pay Transaction Fees or submit reports shall constitute grounds for 
default and exclusion from business with the State of Florida.  

 
D. Payment Audit. 
Records of costs incurred under terms of the Purchase Order shall be maintained and 
made available to the Agency upon request at all times during the period of the 
Purchase Order, and for a period of three years thereafter.  Records of costs incurred 
shall include the Contractor’s general accounting records, together with supporting 
documents and records of the Contractor and all subcontractors performing work, and all 
other records of the Contractor and subcontractors considered necessary by the Agency 
for audit.  
 
E. Annual Appropriation and Travel. 
Pursuant to section 287.0582, F.S., if the Purchase Order binds the State or an 
executive agency for the purchase of services or tangible personal property for a 
period in excess of one (1) fiscal year, the State of Florida's performance and 
obligation to pay under this contract is contingent upon an annual appropriation by 
the Legislature. Travel expenses are not reimbursable unless specifically authorized 
in writing, and shall be reimbursed only in accordance with section 112.061, F.S. 
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Section 4.  Liability.  
 
A. Indemnity. 
To the extent permitted by Florida law, the Contractor agrees to indemnify, defend, and 
hold the State of Florida, its officers, employees and agents harmless from all fines, 
claims, assessments, suits, judgments, or damages, consequential or otherwise, 
including court costs and attorney’s fees, arising out of any acts, actions, breaches, 
neglect or omissions of the Contractor, its employees, agents, subcontractors, assignees 
or delegates related to the Purchase Order, as well as for any determination arising out 
of or related to the Purchase Order, that the Contractor or Contractor’s employees, 
agents, subcontractors, assignees or delegates are not independent contractors in 
relation to the Agency. The Purchase Order does not constitute a waiver of sovereign 
immunity or consent by the Agency or the State of Florida or its subdivisions to suit by 
third parties.   
 
B. Payment for Claims. 
The Contractor guarantees the payment of all just claims for materials, supplies, tools, or 
labor and other just claims against the Contractor or any employee, agent, 
subcontractor, assignee or delegate in connection with the Purchase Order.   
 
C. Liability Insurance. 
The Contractor shall maintain insurance sufficient to adequately protect the Agency from 
any and all liability and property damage/hazards which may result from the 
performance of the Purchase Order.  All insurance shall be with insurers qualified and 
duly licensed to transact business in the State of Florida.  If required by the Agency and 
prior to commencing any work the Contractor shall provide Certification(s) of Insurance 
evidencing that all appropriate coverage is in full force and showing the Agency to be an 
additional insured.  

 
D. Workers’ Compensation. 
The Contractor shall maintain Workers’ Compensation insurance as required under the 
Florida Workers’ Compensation Law. 
 
E. Performance Bond. 
Unless otherwise prohibited by law, the Agency may require the Contractor to furnish, 
without additional cost to the Agency, a performance bond or irrevocable letter of credit 
or other form of security for the satisfactory performance of work hereunder. The Agency 
shall determine the type and amount of security.  

 
Section 5.  Compliance with Laws. 
 

A. Conduct of Business. 
The Contractor shall comply with all laws, rules, codes, ordinances, and licensing 
requirements that are applicable to the conduct of its business, including those of 
federal, state, and local agencies having jurisdiction and authority. For example, the 
Contractor shall comply with Section 247A of the Immigration and Nationality Act, the 
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Americans with Disabilities Act, Health Insurance Portability and Accountability Act, and 
all prohibitions against discrimination on the basis of race, religion, sex, creed, national 
origin, handicap, marital status, or veteran’s status.  
 
Pursuant to subsection 287.058(1), F.S., the provisions of subparagraphs 287.058(1)(a)-
(c), and (g), F.S., are hereby incorporated by reference, to the extent applicable. 
 

 B. Lobbying. 
In accordance with sections 11.062 and 216.347, F.S., the Purchase Order funds are not 
for the purpose of lobbying the Legislature, the judicial branch, or an Agency.  Pursuant 
to subsection 287.058(6), F.S., the Purchase Order does not prohibit the Contractor from 
lobbying the executive or legislative branch concerning the scope of services, 
performance, term, or compensation regarding the Purchase Order, after the Purchase 
Order’s execution and during the Purchase Order’s term.  
 
C. Gratuities. 
The Contractor shall not, in connection with this or any other agreement with the State, 
directly or indirectly (1) offer, give, or agree to give anything of value to anyone as 
consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or 
agree to give to anyone anything of value for the benefit of, or at the direction or request 
of, any State officer or employee.  
 
D. Cooperation with Inspector General. 
Pursuant to subsection 20.055(5), F.S., Contractor, and any subcontractor to the 
Contractor, understand and will comply with their duty to cooperate with the Inspector 
General in any investigation, audit, inspection, review, or hearing.   Upon request of the 
Inspector General or any other authorized State official, the Contractor shall provide any 
type of information the Inspector General deems relevant to the Contractor's integrity or 
responsibility. Such information may include, but shall not be limited to, the Contractor's 
business or financial records, documents, or files of any type or form that refer to or 
relate to the Purchase Order. The Contractor shall retain such records for three (3) years 
after the expiration of the Purchase Order, or the period required by the General 
Records Schedules maintained by the Florida Department of State (available at: 
http://dos.myflorida.com/library-archives/records-management/general-records-
schedules/), whichever is longer. The Contractor agrees to reimburse the State for the 
reasonable costs of investigation incurred by the Inspector General or other authorized 
State official for investigations of the Contractor's compliance with the terms of this or 
any other agreement between the Contractor and the State which results in the 
suspension or debarment of the Contractor. Such costs shall include, but shall not be 
limited to: salaries of investigators, including overtime; travel and lodging expenses; and 
expert witness and documentary fees.  
 
E. Public Records. 
To the extent required by the Florida Public Records Act, Chapter 119, F.S., the 
Contractor shall maintain and allow access to public records made or received in 
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conjunction with the Purchase Order.  The Purchase Order may be terminated for cause 
by the Agency for the Contractor's refusal to allow access to public records. 
 
F. Communications and Confidentiality. 
The Contractor agrees that it shall make no statements, press releases, or publicity 
releases concerning the Purchase Order or its subject matter or otherwise disclose or 
permit to be disclosed any of the data or other information obtained or furnished in 
compliance with the Purchase Order, or any particulars thereof, during the period of the 
Purchase Order, without first notifying the Agency’s Contract Manager or the Agency’s 
designated contact person and securing prior written consent.  The Contractor shall 
maintain confidentiality of all confidential data, files, and records related to the services 
and/or commodities provided pursuant to the Purchase Order and shall comply with all 
state and federal laws, including, but not limited to sections 381.004, 384.29, 392.65, 
and 456.057, F.S. The Contractor’s confidentiality procedures shall be consistent with 
the most recent version of the Agency’s security policies, protocols, and procedures. The 
Contractor shall also comply with any applicable professional standards with respect to 
confidentiality of information. 
 
G. Intellectual Property. 
Unless specifically addressed in the Purchase Order, intellectual property rights to all 
property created or otherwise developed by the Contractor for the Agency will be owned 
by the State of Florida through the Agency at the completion of the Purchase Order.  
Proceeds to any Agency derived from the sale, licensing, marketing or other 
authorization related to any such Agency-controlled intellectual property right shall be 
handled in the manner specified by applicable state statute. 
 
H. Convicted and Discriminatory Vendor Lists. 
In accordance with sections 287.133 and 287.134, F.S., an entity or affiliate who is on 
the Convicted Vendor List or the Discriminatory Vendor List may not perform work as a 
contractor, supplier, subcontractor, or consultant under the Purchase Order with any 
Agency. 
 

Section 6.  Termination. 
 
A. Termination for Convenience. 
The Purchase Order may be terminated by the Agency in whole or in part at any time in 
the best interest of the Agency.  If the Purchase Order is terminated before performance 
is completed, the Contractor shall be paid only for that work satisfactorily performed for 
which costs can be substantiated.  Such payment, however, may not exceed an amount 
which is the same percentage of the Purchase Order price as the amount of work 
satisfactorily performed. All work in progress shall become the property of the Agency 
and shall be turned over promptly by the Contractor. 
 
B. Termination for Cause. 
If the Agency determines that the performance of the Contractor is not satisfactory, the 
Agency shall have the option of (a) immediately terminating the Purchase Order, or (b) 



Purchase Order 
Terms & Conditions  

Effective September 1, 2015 

 
 
 

6 | P a g e  
 
 
 

notifying the Contractor of the deficiency with a requirement that the deficiency be 
corrected within a specified time, otherwise the Purchase Order will be terminated at the 
end of such time, or (c) take other action deemed appropriate by the Agency. 
 

Section 7.  Subcontractors and Assignments. 
 

A. Subcontractors. 
The Contractor shall not subcontract any work under the Purchase Order without the 
prior written consent of the Agency.  The Contractor is fully responsible for satisfactory 
completion of all subcontracted work. 
 
B. Assignment. 
The Contractor shall not sell, assign or transfer any of its rights, duties or obligations 
under the Purchase Order without the prior written consent of the Agency. In the event of 
any assignment, the Contractor remains secondarily liable for performance of the 
Purchase Order, unless the Agency expressly waives such secondary liability. The 
Agency may assign the Purchase Order with prior written notice to the Contractor. 

 
Section 8.  RESPECT and PRIDE. 

 
A. RESPECT. 
In accordance with subsection 413.036(3), F.S., if a product or service required for the 
performance of the Purchase Order is on the procurement list established pursuant to 
subsection 413.035(2), F.S., the following statement applies: 

 
IT IS EXPRESSLY UNDERSTOOD AND AGREED THAT ANY ARTICLES THAT ARE THE 
SUBJECT OF, OR REQUIRED TO CARRY OUT, THIS CONTRACT SHALL BE 
PURCHASED FROM A NONPROFIT AGENCY FOR THE BLIND OR FOR THE SEVERELY 
HANDICAPPED THAT IS QUALIFIED PURSUANT TO CHAPTER 413, FLORIDA 
STATUTES, IN THE SAME MANNER AND UNDER THE SAME PROCEDURES SET 
FORTH IN SECTION 413.036(1) AND (2), FLORIDA STATUTES; AND FOR PURPOSES 
OF THIS CONTRACT THE PERSON, FIRM, OR OTHER BUSINESS ENTITY CARRYING 
OUT THE PROVISIONS OF THIS CONTRACT SHALL BE DEEMED TO BE SUBSTITUTED 
FOR THE STATE AGENCY INSOFAR AS DEALINGS WITH SUCH QUALIFIED 
NONPROFIT AGENCY ARE CONCERNED. 
 
Additional information about the designated nonprofit agency and the products it offers is 
available at http://www.respectofflorida.org. 
 
B. PRIDE. 
In accordance with subsection 946.515(6), F.S., if a product or service required for the 
performance of the Purchase Order is certified by or is available from Prison 
Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE) and has been 
approved in accordance with subsection 946.515(2), F.S., the following statement 
applies: 
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IT IS EXPRESSLY UNDERSTOOD AND AGREED THAT ANY ARTICLES WHICH ARE 
THE SUBJECT OF, OR REQUIRED TO CARRY OUT, THIS CONTRACT SHALL BE 
PURCHASED FROM THE CORPORATION IDENTIFIED UNDER CHAPTER 946, F.S., IN 
THE SAME MANNER AND UNDER THE SAME PROCEDURES SET FORTH IN SECTION 
946.515(2) AND (4), F.S.; AND FOR PURPOSES OF THIS CONTRACT THE PERSON, 
FIRM, OR OTHER BUSINESS ENTITY CARRYING OUT THE PROVISIONS OF THIS 
CONTRACT SHALL BE DEEMED TO BE SUBSTITUTED FOR THIS AGENCY INSOFAR 
AS DEALINGS WITH SUCH CORPORATION ARE CONCERNED. 
 
Additional information about PRIDE and the products it offers is available at 
http://www.pride-enterprises.org. 

 
Section 9.  Miscellaneous.  

 
A. Independent Contractor. 
The Contractor and its employees, agents, representatives, and subcontractors are not 
employees or agents of the Agency and are not entitled to the benefits of State of Florida 
employees.  The Agency shall not be bound by any acts or conduct of the Contractor or 
its employees, agents, representatives, or subcontractors.  The Contractor agrees to 
include this provision in all of its subcontracts under the Purchase Order. 

 
B. Governing Law and Venue. 
The laws of the State of Florida shall govern the Purchase Order.  The Parties submit to 
the jurisdiction of the courts of the State of Florida exclusively for any legal action related 
to the Purchase Order.  Further, the Contractor hereby waives any and all privileges and 
rights relating to venue it may have under Chapter 47, F.S., and any and all such venue 
privileges and rights it may have under any other statute, rule, or case law, including, but 
not limited to those based on convenience.  The Contractor hereby submits to venue in 
the county chosen by the Agency.   
 
C. Waiver. 
The delay or failure by the Agency to exercise or enforce any of its rights under the 
Purchase Order shall not constitute waiver of such rights. 
 
D. Modification and Severability. 
The Purchase Order may only be modified by a change order agreed to by the Agency 
and the Contractor.  Should a court determine any provision of the Purchase Order is 
invalid, the remaining provisions shall not be affected, and the rights and obligations of 
the parties shall be construed and enforced as if the Purchase Order did not contain the 
provision held to be invalid. 
 
E. Time is of the Essence. 
Time is of the essence with regard to each and every obligation of the Contractor.  Each 
such obligation is deemed material, and a breach of any such obligation (including a 
breach resulting from untimely performance) is a material breach. 
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 F. Background Check. 
 The Agency may require the Contractor and its employees, agents, representatives and 

subcontractors to provide fingerprints and be subject to such background check as 
directed by the Agency.  The cost of the background check(s) shall be borne by the 
Contractor.  The Agency may require the Contractor to exclude the Contractor’s 
employees, agents, representatives or subcontractors based on the background check 
results.   

 
G. E-Verify. 
In accordance with Executive Order 11-116, the Contractor agrees to utilize the U.S. 
Agency of Homeland Security’s E-Verify system, https://e-verify.uscis.gov/emp, to verify 
the employment eligibility of all new employees hired during the term of the Purchase 
Order for the services specified in the Purchase Order.  The Contractor shall also 
include a requirement in subcontracts that the subcontractor shall utilize the E-Verify 
system to verify the employment eligibility of all new employees hired by the 
subcontractor during the Purchase Order term. 

  
 H. Commodities Logistics. 
 The following provisions shall apply to all Purchase Orders unless otherwise 

indicated in the contract documents: 

1) All purchases are F.O.B. destination, transportation charges prepaid. 

2) Each shipment must be shipped to the address indicated on the face of the 
Purchase Order and marked to the attention of the individual identified, if any. 
Each shipment must be labeled plainly with the Purchase Order number and 
must show the gross, tare, and net weight. A complete packing list must 
accompany each shipment. This paragraph shall also apply to any third party 
who ships items on behalf of the Contractor. 

3) No extra charges shall be applied for boxing, crating, packing, or insurance. 

4) The following delivery schedule shall apply: 8:00 AM – 4:00 PM, Monday through 
Friday, excluding legal holidays. 

5) If delivery to the specified destination cannot be made on or before the specified 
date, notify the Agency immediately using the contact information provided in 
the MyFloridaMarketPlace system. 

6) The Agency assumes no liability for merchandise shipped to other than the 
specified destination. 

7) Items received in excess of quantities specified may, at Agency’s option, be 
returned at the Contractor’s expense. Substitutions are not permitted.  

  
 

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
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From: Charles Dehlinger
To: Cerio, Tim; Jefferson, Tyler
Subject: Andrew John Jones 18th Circuit
Date: Monday, August 31, 2015 10:32:40 AM

Good Morning Mr. Cerio, 

I wanted to briefly send a letter to you to indicate my support for Andrew John Jones in his
 application for appointment to the 18th Judicial Circuit vacancy. I have been practicing law in
 Seminole County, Florida for 39 years and I find him to be very qualified for this position. 

His experience includes criminal law and personal injury law matters, as well as being an
 assistant State Attorney at the 18th Judicial Circuit for misdemeanor and felony crimes for
 approximately 6 years. 

I believe his courtroom experience and his demeanor qualify him for this position and he
 would be a great asset to the 18th Judicial Circuit Judiciary. 

Please consider this my endorsement for him in this matter. 

Sincerely, 
Charles A. Dehlinger 



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Trust & Estate Planning CLE - Final Chance to Register
Date: Monday, August 31, 2015 9:54:47 AM

If you are having trouble viewing this email, click here.

Mastering Trust & Estate Planning CLE 
Wednesday, Sept. 2, Noon - 1:30 PM
90-Minute Live, Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance to Register
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

Trust and estate planning has grown to become one of the most lucrative practice areas with
 on-going changes in the tax code. From the underlying substantive law to cutting-edge,
 practical aspects of drafting, planning, and tax minimization, this program will teach you the
 latest developments in the law and legislation, as well as provide insight from several of the
 leading attorneys in the field. Our nationally recognized faculty will cover effective
 strategies on tax advantages and savings, special needs planning, business succession,
 charitable donations, drafting techniques, and generational giving. You’ll learn the most
 current law on the most effective trust and estate strategies & structures to best advantage
 your client. Our instructors will share many real life case applications that will readily
 illustrate the effectiveness of various structures. Register today to learn the cutting-edge
 strategies and latest law in Mastering Trust & Estate Planning. Registration includes course
 and reference materials that serve as a reference source for many of your planning needs and
 will outline and diagram the planning techniques and structures discussed during this
 convenient, telephonic seminar.

Key Agenda Points     View Complete Agenda

Designing Tax-efficient Structures
Transfers to Individuals, Trusts, & Entities
Most Effective Charitable Practices
Keys to Well Planned & Drafted Documents
Trustee’s Duties and Powers
Disclosure and Notice Requirements
Winning Techniques for Special Needs Planning
Effectively Understanding Medicare in Special Needs Planning 
Drafting & Administering Special Needs Trusts



Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Karen Brady, Leading Authority on Estate Planning
Amy C. O’Hara, Littman Krooks LLP
Sarah Hayford, Distinguished Probate & Estate Planning Attorney

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance to Register 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Tim Cerio
To: Cerio, Tim
Subject: Fwd: Iran Divestment
Date: Monday, August 31, 2015 8:58:40 AM

Sent from my iPhone

Begin forwarded message:

From: Adam Hasner <adam@hasner.org>
Date: August 12, 2015 at 3:53:55 PM EDT
To: "tcerio@earthlink.net " <tcerio@earthlink.net>
Subject: Fwd: Iran Divestment

Begin forwarded message:

From: Christopher Holton <chris@christopherholton.com>
Date: August 12, 2015 at 11:11:08 AM EDT
To: Adam Hasner <adam@hasner.org>
Subject: Iran Divestment

Dear Adam:
I am writing you about an urgent issue because of Florida's and your
personal leadership on this issue.
As you know, before the American Laws for American Courts
 campaign, I
focused primarily on Iran Divestment as the director of the Center's
Divest Terror Initiative.
No state has done more than Florida with regard to this issue:
Here is a link to the original Florida Iran Divestment law:
http://laws.flrules.org/files/Ch_2007-088.pdf
The law contains the following passage:
(b) If any of the following occur, the public fund shall no longer
scrutinize companies according to subparagraph (1)(t)4. and shall no
longer assemble the Scrutinized Companies with Activities in the
 Iran
Petroleum Energy Sector List and shall cease engagement,
 investment
prohibitions, and divestment...
1. The Congress or President of the United States affirmatively and
unambiguously states, by means including, but not limited to,



legislation, executive order, or written certification from the
President to Congress, that the government of Iran has ceased to
acquire weapons of mass destruction and support international
terrorism;
2. The United States revokes all sanctions imposed against the
 govern-
ment of Iran; or
3. The Congress or President of the United States affirmatively and
unambiguously declares, by means including, but not limited to,
legislation, executive order, or written certification from the
President to Congress, that mandatory divestment of the type
 provided
for in this act interferes with the conduct of United States foreign
policy.
As you can see, number 3 above appears to open the possibility that
Obama can wipe out Florida's Iran Divestment policy with a simply
 wave
of his pen.
Other states, notably California and New Jersey, have language that
prevents this.
For Instance, New Jersey only contains:
d. Notwithstanding the other provisions of this section to the
contrary, this act shall be of no effect if:
(1) the Congress or the President of the United States, affirmatively
and unambiguously, declares by means including, but not limited to,
legislation, executive order, or written certification from the
President to Congress that the government of Iran has ceased to
acquire or develop weapons of mass destruction and, to support
international terrorism; or
(2) the United States revokes all sanctions imposed against the
government of Iran.
How can we reach the people involved with this effort in the Florida
legislature to warn them?
Thanks
Christopher



From: Jefferson, Tyler
To: Legal
Subject: Stephanie is out sick
Date: Monday, August 31, 2015 8:16:25 AM

Sincerely,
 
Tyler Jefferson
Executive Office of the Governor
Office of the General Counsel
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 



From: Archie Lowry
To: Cerio, Tim
Cc: Jefferson, Tyler
Subject: 18th Judicial Circuit Court Vacancy
Date: Monday, August 31, 2015 7:44:49 AM
Attachments: Letter to Gov 8.31.15.pdf

Office of Tim Cerio:
 
Please find attached a letter of recommendation. Thank you.
 
 
Archie O. Lowry, Jr.
Potter Clement Lowndes
308 East Fifth Avenue
Mount Dora, FL  32757
352.255.4755
alowry@alowrylaw.com
 
We are pleased to announce that, effective August 1, 2014, Potter Clement Bergholtz Alexander has
 combined with Lowndes, Drosdick, Doster, Kantor & Reed, P.A., named the largest law firm in
 Central Florida by the Orlando Business Journal. We will continue our practice under the name of
 Potter Clement Lowndes and will remain in our same location at 308 East Fifth Avenue, Mount
 Dora, FL 32757. The phone number remains the same: 352.383.4186. The sign on the door, email
 and website will gradually be updated. Most importantly, though, our ongoing representation of
 and dedication to our clients will not change.
 
This message and any attachments are intended only for the use of the addressee and may contain
 information that is privileged and confidential.  If the reader of the message is not the intended
 recipient, you are hereby notified that any dissemination of this communication is strictly
 prohibited.  If you have received this email in error, please notify us immediately by replying to this
 e-mail message or by telephone and delete this message and any attachments from your system. 
 Thank you.
 
 





From: Catherine Mullins
To: Undisclosed-Recipients
Subject: Commercial & Personal Loans
Date: Sunday, August 30, 2015 3:34:36 PM

This is to inform you that we are offering collateral & Non Collateral
Business Mortgage, and Investment at 3% interest rate.

Regards,
Catherine Mullins
AA Finance, UK



From: Gordon A. Dieterle
To: Cerio, Tim
Cc: Gibson, Ben
Subject: RE: Current Resume/Gordon A. Dieterle/Application Number APP-013422
Date: Sunday, August 30, 2015 10:24:51 AM

Good morning Mr. Cerio,

I hope all is well and you are experiencing an enjoyable weekend.

I wanted to advise that my law firm was acquired by the Naples based law firm of Goede, Adamczyk, DeBoest &
 Cross, PLLC. I am going to be a partner in the firm's Boca Raton office starting September 1, 2015.

My new email address will be gdieterle@gadclaw.com effective September 1st.

My cell phone number will remain 561-251-7173.

Thank you for your kind attention and for the Governor's office continued consideration of my candidacy to fill one
 of the vacancies on the Judicial Nominating Commission for the 15th Judicial Circuit.

Regards,

Gordon Dieterle

-----Original Message-----
From: Cerio, Tim [mailto:Tim.Cerio@eog myflorida.com]
Sent: Tuesday, July 21, 2015 8:03 PM
To: 'Gordon A. Dieterle'
Cc: Gibson, Ben
Subject: RE: Current Resume/Gordon A. Dieterle/Application Number APP-013422

Thank you for the e-mail, Mr. Dieterle.  We are going through applicants now and I or someone in my office will be
 in touch.

Best,

Tim Cerio

-----Original Message-----
From: Gordon A. Dieterle [mailto:gad@mdd-law.com]
Sent: Wednesday, July 15, 2015 8:49 AM
To: Cerio, Tim
Subject: Current Resume/Gordon A. Dieterle/Application Number APP-013422

Hello Mr. Cerio,

Good morning.

I would like to speak with you regarding the vacancies on the Judicial Nominating Commission for the 15th Judicial
 Circuit that are going to be filled by Governor Scott.

I have attached a current version of my resume.   I am AV rated by Martindale Hubbell. I am certified by the Florida
 Supreme Court as a circuit court mediator.   I have also served as a district member on the Republican Executive
 Committee for Palm Beach County and belonged to the Boca Raton Republican Club. I currently serve on the
 Board of Directors of the South Palm Beach County Bar Association.



Please let me know if you have any additional questions about my qualifications, credentials and experience, or
 desire anything further.

It would be an incredible professional honor and privilege to be picked by the Governor to serve on the Judicial
 Nominating Commission. 

I believe I have the background and discernment to vet and nominate the best judicial candidates to send to the
 Governor for his consideration.

One final point I would like to make is that the current JNC does not have a single member from South Palm Beach
 County on it.  The JNC has not had a member from South Palm Beach County for at least a decade.  We have one
 third of the attorneys in Palm Beach County practicing law in the southern portion of the county along with having
 a separate courthouse and bar association.   

Thank you for your time and consideration.

Respectfully submitted,

Gordon A. Dieterle   



From: Cerio, Tim
To: greg@electgregsteube.com
Subject: Re: SAVE THE DATE - Greg Steube Fundraising Reception
Date: Saturday, August 29, 2015 5:33:36 PM

This is a state email and should not be used for campaign solicitations. Thank you.

Sent from my iPhone

On Aug 29, 2015, at 4:52 PM, Greg Steube <greg@electgregsteube.com> wrote:

Hi, just a reminder that you're receiving this email because you have expressed an interest in
 State Representative Greg Steube. Don't forget to add Greg@ElectGregSteube.com to your
 address book so we'll be sure to land in your inbox!
 
You may unsubscribe if you no longer wish to receive our emails.







From: Greg Steube
To: Cerio, Tim
Subject: SAVE THE DATE - Greg Steube Fundraising Reception
Date: Saturday, August 29, 2015 4:52:45 PM

Hi, just a reminder that you're receiving this email because you have expressed an interest in State
 Representative Greg Steube. Don't forget to add Greg@ElectGregSteube.com to your address book so we'll
 be sure to land in your inbox!
 
You may unsubscribe if you no longer wish to receive our emails.

 







From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 2 New Messages
Date: Friday, August 28, 2015 10:46:14 PM

Dear tim.cerio@eog.myflorida.com:

You have 2 new spam-quarantined messages as of August 29, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"scotth@energycontext.com"
 <scotth@energycontext.com>

[Early Bird Ends
 Tomorrow!] Hear the
 Latest P3 Opportunities
 from Govt.
 Representatives at the
 Summit

Aug 27, 2015 6:59 PM 38189 Release
 to Inbox

Report
 as Not
 Junk

"cle@lawline.com"
 <cle@lawline.com>

Grand Finale: $179
 Unlimited CLE until 2016 Aug 28, 2015 1:02 PM 78964 Release

 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: John.Cooper@lw.com
To: Allen.Winsor@myfloridalegal.com; Gregory.Garre@lw.com; Heekin, Jack; Cerio, Tim;

 Jon.Glogau@myfloridalegal.com; McKee, Jim; tom@aqualawyers.com; don@aqualawyers.com;
 Osvaldo.Vazquez@myfloridalegal.com; Varn, Craig; CKise@foley.com; ALosey@foley.com;
 Claudia.O"Brien@lw.com; Philip.Perry@lw.com; Heather.Chapman@dep.state.fl.us

Cc: ABID.QURESHI@LW.com
Subject:

 
 

 
 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

 

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.





ATTORNEY WORK PRODUCT 
PRIVILEGED & CONFIDENTIAL 

 

s. 119.071(1)(d)1 F.S.



From: Baxter, Susan
To: Cerio, Tim; Jefferson, Tyler
Cc: Caitlin Sorensen
Subject: Andrew John Jones, 18th Circuit Vacancy for Circuit Judge
Date: Friday, August 28, 2015 4:56:07 PM
Attachments: image001.png

image002.png
Jim.Smith Letter.pdf

Please find the attached letter on behalf of Mr. Jim Smith giving his full support for Mr. Andrew John
 Jones.
 
Kind Regards,
 
 
 

SUSAN BAXTER on behalf of JIM SMITH
Phone: 850.671.4401 | Fax: 850.671.4402 | Cell: 850.545.3576
Follow Us: Twitter | LinkedIn

123 S. Adams Street
Tallahassee, FL  32301

 
 









From: Steely, Kenneth
To: Cerio, Tim
Subject: RE: DOC
Date: Friday, August 28, 2015 4:26:21 PM

Tim,
 
Marc and I spoke, and my wife and I have had several long conversations.  If the position is still open, I would like
 to discuss it with you when you have a chance.  I know you have other things going on right now with the
 tropical storm heading your way.  Let me know when would be a good time.  My cell is 205-482-5558.
 
Thanks,
 
Kenneth
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Wednesday, August 05, 2015 11:32 AM
To: Steely, Kenneth
Subject: Re: DOC
 
Understood.  But, let's chat.  Got some time now?

Sent from my iPhone

On Aug 5, 2015, at 12:24 PM, Steely, Kenneth <ksteely@joneswalker.com> wrote:

Tim,
 
I met with Sec. Jones yesterday.  She is very impressive, and I believe, if given the opportunity, she
 will be able to turn that agency around.  Based on the interview, I will not be able to accept the
 offer.  I cannot afford to take as much of a pay cut as would be necessary to meet her budget
 requirements.  Thank you for meeting with me, and for considering me for the position.  Call me if
 you would like to discuss.
 
Thanks,
 

Kenneth S. Steely
Special Counsel
Jones Walker LLP
D: 251.439.7535   F: 251.439.7368
ksteely@joneswalker.com

11 N. Water Street, Suite 1200
Mobile, AL 36602
T: 251.432.1414
www.joneswalker.com

 
 
 



From: Florida Chapter of AAP
To: Cerio, Tim
Subject: FCAAP Announces Retirement of EVP and Hiring of ED
Date: Friday, August 28, 2015 4:05:33 PM

Having trouble viewing this email? click here

FCAAP Announces Retirement of EVP and Hiring of ED

After years of tireless and selfless service on behalf of pediatricians, pediatric subspecialists, and the children
 of Florida, Dr. Louis St. Petery has stepped down from his position as Executive Vice President of the
 Florida Chapter of the American Academy of Pediatrics, Inc. (“FCAAP”), effective on June 30, 2015.

“Dr. St. Petery is one of the most passionate child advocates I have ever known. He is an icon in the world of
 child advocacy. We owe a debt of gratitude and appreciation for his leadership and commitment in laying the
 foundation for a healthy tomorrow for Florida’s children.” Dr. Tommy Schechtman, FCAAP President.

While maintaining a full time pediatric cardiology practice in North Florida, Dr. St. Petery was also involved in
 or at the forefront of nearly every piece of legislation affecting child healthcare in Florida. He played an
 instrumental role in the passage of bills on many issues, including those related to Children’s Medical
 Services, regional perinatal intensive care programs, Medicaid, Florida Healthy Kids, child abuse, and child
 safety.

Under Dr. St. Petery’s guidance, FCAAP has successfully enjoined the implementation of legislation which
 denied pediatricians their first amendment rights when speaking to parents about gun safety. Since 2003, he
 has led FCAAP’s legal challenge in federal court to improve access to quality healthcare for children in
 Medicaid.

“For more than 40 years Dr. Louis St. Petery has been the driving force in advocacy for children and
 children's health in Florida. Louis and his wife Dr. Judy St. Petery have been steadfast advocates for
 children with special healthcare needs and leaders for a broad range of children's issues. Louis has had the
 courage to stand up for children even when the Legislature did not want to hear what he had to say.
 Thousands of Florida’s children over almost a half century owe a great debt to Drs. St. Petery for their
 service and dedication.” Samuel P. Bell, III, Esq., child advocate and former State Representative.

Although Dr. St. Petery has stepped down from his position as Executive Vice President of FCAAP, he
 continues to advocate on behalf of Florida’s children as well as caring for patients in his Tallahassee
 practice.

In honor and recognition of Dr. St. Petery’s unwavering dedication to Florida’s children, he will be awarded
 the Audrey Lincourt Schiebler, F.A.A.P., and Gerold Schiebler, M.D., F.A.A.P. Advocacy Award (“Schiebler
 Award”). The Schiebler Award was established in 2013 to honor the lifetime achievements of Audrey and
 Gerold Schiebler and is awarded annually to one physician who has worked beyond the call of his or her
 profession, has educated local and state legislators, and has diligently advocated to improve the health and
 welfare of Florida’s children. Dr. St. Petery is well qualified to receive this award. FCAAP will present the
 Schiebler Award to Dr. St. Petery during its Member Luncheon and Business Meeting at its annual meeting,
 The Future of Pediatric Practice 2015, over Labor Day weekend at Disney’s Grand Floridian Resort and
 Spa.

FCAAP is eternally grateful to Dr. Louis St. Petery for his unwavering dedication to the care and well-being of
 the children of Florida, especially low income children and children with special healthcare needs.





From: Allen Winsor
To: Cerio, Tim
Date: Friday, August 28, 2015 3:00:01 PM
Attachments: s. 119.071(1)(d)1 F.S.
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  on the Standing Committee on Gun Violence is available at 

http://www.americanbar.org/groups/committees/gun_violence.html   

Case: 12-14009     Date Filed: 08/28/2015     Page: 3 of 7 
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2 Available at 
http://www.americanbar.org/content/dam/aba/administrative/house_of_delegates/r
esolutions/2012_hod_annual_meeting_111.authcheckdam.doc 
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Case: 12-14009     Date Filed: 08/28/2015     Page: 5 of 7 

s. 119.071(1)(d)1 F.S.



 

5 
36281389.2 

CONCLUSION 

 

 

  

Dated:  August 28, 2015 Respectfully submitted, 
 
 /s/ Paulette Brown      
 
Of Counsel: 
Richard J. Ovelmen  
Florida Bar No.  284904 
Gary L. Sasso 
Florida Bar No.  622575 
Michael D. Sloan 
Florida Bar No.  104385 

 
Paulette Brown* 
President 
American Bar Association 
321 North Clark Street 
Chicago, IL 60654 
312-988-5000 
abapresident@americanbar.org 
*Counsel of Record  

Case: 12-14009     Date Filed: 08/28/2015     Page: 6 of 7 

s. 119.071(1)(d)1 F.S.





From: Cerio, Tim
To: Kennett, Michael
Cc: Stearns, Heather
Subject: RE:
Date: Friday, August 28, 2015 2:13:21 PM

We’re good.  Thanks all.
 

From: Kennett, Michael [mailto:Michael.Kennett@em.myflorida.com] 
Sent: Friday, August 28, 2015 12:26 PM
To: Cerio, Tim
Cc: Stearns, Heather
Subject: FW:
 
Tim, Heather:
Here is the email from April 30, 2014 that documents the changes to the EO template.
 
Michael T. Kennett
Chief Legal Counsel
Florida Division of Emergency Management
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100
Michael.Kennett@em.myflorida.com
(850) 528-5637
 

From: Stearns, Heather [mailto:Heather.Stearns@eog.myflorida.com] 
Sent: Wednesday, April 30, 2014 12:13 PM
To: Kennett, Michael
Subject:
 
 
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 
 
@ItsWorkingFL



 
 



From: Cerio, Tim
To: gfeliciani
Cc: Dane, Laura
Subject: RE: Letter of recommendation for William Orth, Esq
Date: Friday, August 28, 2015 2:11:19 PM

Thank you for the recommendation.
 
Best,

Tim Cerio
 

From: gfeliciani [mailto:gfeliciani@bellsouth.net] 
Sent: Friday, August 28, 2015 12:43 PM
To: Cerio, Tim
Subject: Letter of recommendation for William Orth, Esq
 
Dear Mr. Cerio, attached please find a letter of recommendation for William Orth, Esq,
 a candidate for 18th Circuit Court Judge.
 
Respectfully,
Eugene A. Feliciani, Esq.



From: Cerio, Tim
To: Dane, Laura
Subject: FW: Letter of recommendation for William Orth, Esq
Date: Friday, August 28, 2015 2:10:50 PM
Attachments: Orth recommendation.doc

 
 

From: gfeliciani [mailto:gfeliciani@bellsouth.net] 
Sent: Friday, August 28, 2015 12:43 PM
To: Cerio, Tim
Subject: Letter of recommendation for William Orth, Esq
 
Dear Mr. Cerio, attached please find a letter of recommendation for William Orth, Esq,
 a candidate for 18th Circuit Court Judge.
 
Respectfully,
Eugene A. Feliciani, Esq.



EUGENE A. FELICIANI, ESQUIRE 
435 SUNGLOW COURT 

ORLANDO, FLORIDA 32803 
(407) 484-4921 

 
Via e-mail 

 
 

August 28, 2015 
 

Timothy Cerio, Esq 
Office of  General Counsel 
Executive Office of  the Governor 
400 S. Monroe Street 
Tallahassee, Florida 32399-6536 
 
Re: William Orth’s application for Eighteenth Circuit Court Judge 
 
Dear Mr. Cerio: 
 
I am writing to recommend Attorney William Orth for 18th Circuit Court Judge. I have known 
Mr. Orth professionally for the last 17 years. I have been a lawyer practicing in Seminole County 
Florida for over 24 years. The first six years of  my career I worked as an Assistant Public 
Defender. For the past 18 years I have worked as an Assistant State Attorney in the Sanford 
Office. I first met Bill when he was a new attorney at the State Attorney’s Office. I observed Bill 
to be a very hardworking and conscientious young man, who worked well with others and was a 
team player. 
 
Bill left the State Attorney’s Office in 2000, to open his own firm. When I was the County Court 
Division Chief  in Seminole County from 2001 to 2005, I saw Bill in court often and had many 
opportunities to see Bill interact with the attorneys, witnesses and victims in a courtroom setting. 
County Court is unique in the sense that it is the training ground for new prosecutors. 
Unfortunately some attorneys try to exploit the inexperience of  young prosecutors. Bill on the 
other hand was been able to balance being a very capable advocate for his clients without having 
to resort to such tactics.  
 
I know Mr. Orth to be hard working and knowledgeable with the appropriate demeanor to be a 
good judge. I have seen all too frequently recently a “Judge Judy” type of  mentality coming from 
the bench. I think some judges may have lost sight of  the people that come before them. I 
believe that Mr. Orth has the patience to be able to deal with the stresses of  being a Circuit 
Judge that will enable him to perform the job in a reasonable, fair and professional manner. 
 
Thank you for your consideration in this matter, if  you have any questions please feel free to 
contact me at the above address or telephone number. 
 
      Very Truly Yours, 
       
      Eugene A. Feliciani 



From: gfeliciani
To: Cerio, Tim
Subject: Letter of recommendation for William Orth, Esq
Date: Friday, August 28, 2015 12:43:22 PM
Attachments: Orth recommendation.doc

Dear Mr. Cerio, attached please find a letter of recommendation for William Orth, Esq,
 a candidate for 18th Circuit Court Judge.

Respectfully,
Eugene A. Feliciani, Esq.



EUGENE A. FELICIANI, ESQUIRE 
435 SUNGLOW COURT 

ORLANDO, FLORIDA 32803 
(407) 484-4921 

 
Via e-mail 

 
 

August 28, 2015 
 

Timothy Cerio, Esq 
Office of  General Counsel 
Executive Office of  the Governor 
400 S. Monroe Street 
Tallahassee, Florida 32399-6536 
 
Re: William Orth’s application for Eighteenth Circuit Court Judge 
 
Dear Mr. Cerio: 
 
I am writing to recommend Attorney William Orth for 18th Circuit Court Judge. I have known 
Mr. Orth professionally for the last 17 years. I have been a lawyer practicing in Seminole County 
Florida for over 24 years. The first six years of  my career I worked as an Assistant Public 
Defender. For the past 18 years I have worked as an Assistant State Attorney in the Sanford 
Office. I first met Bill when he was a new attorney at the State Attorney’s Office. I observed Bill 
to be a very hardworking and conscientious young man, who worked well with others and was a 
team player. 
 
Bill left the State Attorney’s Office in 2000, to open his own firm. When I was the County Court 
Division Chief  in Seminole County from 2001 to 2005, I saw Bill in court often and had many 
opportunities to see Bill interact with the attorneys, witnesses and victims in a courtroom setting. 
County Court is unique in the sense that it is the training ground for new prosecutors. 
Unfortunately some attorneys try to exploit the inexperience of  young prosecutors. Bill on the 
other hand was been able to balance being a very capable advocate for his clients without having 
to resort to such tactics.  
 
I know Mr. Orth to be hard working and knowledgeable with the appropriate demeanor to be a 
good judge. I have seen all too frequently recently a “Judge Judy” type of  mentality coming from 
the bench. I think some judges may have lost sight of  the people that come before them. I 
believe that Mr. Orth has the patience to be able to deal with the stresses of  being a Circuit 
Judge that will enable him to perform the job in a reasonable, fair and professional manner. 
 
Thank you for your consideration in this matter, if  you have any questions please feel free to 
contact me at the above address or telephone number. 
 
      Very Truly Yours, 
       
      Eugene A. Feliciani 



From: Stearns, Heather
To: Kennett, Michael; Cerio, Tim
Subject: RE:
Date: Friday, August 28, 2015 12:29:03 PM

Remember, it was changed before 2014.
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Kennett, Michael [mailto:Michael.Kennett@em.myflorida.com] 
Sent: Friday, August 28, 2015 12:26 PM
To: Cerio, Tim <Tim.Cerio@eog.myflorida.com>
Cc: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: FW:
 
Tim, Heather:
Here is the email from April 30, 2014 that documents the changes to the EO template.
 
Michael T. Kennett
Chief Legal Counsel
Florida Division of Emergency Management
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100
Michael.Kennett@em.myflorida.com
(850) 528-5637
 

From: Stearns, Heather [mailto:Heather.Stearns@eog.myflorida.com] 
Sent: Wednesday, April 30, 2014 12:13 PM
To: Kennett, Michael
Subject:
 
 
 
Heather L. Stearns
Deputy General Counsel



Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 
 
@ItsWorkingFL

 
 



From: Kennett, Michael
To: Cerio, Tim
Cc: Stearns, Heather
Subject: FW:
Date: Friday, August 28, 2015 12:27:32 PM
Attachments: EO Severe Weather 0213 with my edits tracked.docx

Tim, Heather:
Here is the email from April 30, 2014 that documents the changes to the EO template.
 
Michael T. Kennett
Chief Legal Counsel
Florida Division of Emergency Management
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100
Michael.Kennett@em.myflorida.com
(850) 528-5637
 

From: Stearns, Heather [mailto:Heather.Stearns@eog.myflorida.com] 
Sent: Wednesday, April 30, 2014 12:13 PM
To: Kennett, Michael
Subject:
 
 
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 
 
@ItsWorkingFL
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this emergency, subject to the limitations of section 252.33, Florida Statutes.  In exercising the 

powers delegated by this Order, the State Coordinating Officer shall confer with the Governor to 

the fullest extent practicable.  The State Coordinating Officer shall also have the authority to: 

A. Invoke and administer the Emergency Management Assistance Compact (“EMAC”)  

(sections 252.921-.933, Florida Statutes) and other compacts and agreements existing between 

the State of Florida and other states, and the further authority to coordinate the allocation of 

resources from such other states that are made available to Florida under such compacts and 

agreements so as best to meet this emergency. 

B. Seek direct assistance and enter into agreements with any and all agencies of the  

United States Government as may be needed to meet the emergency. 

C. Direct all state, regional regional, and local governmental agencies, including law 

enforcement  

agencies, to identify personnel needed from those agencies to assist in meeting the needs created 

by this emergency, and to place all such personnel under the direct command and coordination of 

the State Coordinating Officer to meet this emergency. 

D. Designate Deputy State Coordinating Officers. 

The State Coordinating Officer shall have the authority to enter such orders as may be needed to 

implement any of the foregoing powers. 

 Section 3.  I order the Adjutant General to activate the Florida National Guard for the 

duration of this emergency, and I place the National Guard under the coordination and direction 

of the State Coordinating Officer for the duration of this emergency. 

 Section 4.   I also find that the special duties and responsibilities resting upon some State, 

regional, and local agencies and other governmental bodies in responding to the emergency may 
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require them to waive or deviate from the statutes, rules, ordinances, and orders they administer.  

I delegate to the State and regional agencies the authority to waive or deviate from such statutes, 

rules, or agency orders to the extent that such actions are needed to cope with this emergency, 

including, but not limited to, any and all statutes, rules, or orders that affect budgeting, leasing, 

printing, purchasing, travel, conditions of employment, and the compensation of employees.  I 

delegate to county, regional, and local governmental agencies the authority to likewise waive or 

deviate from their respective rules, ordinances, or orders.  Any waiver of or deviation from 

statutes, rules, ordinances, or orders shall be by emergency rule or order in accordance with 

sections 120.54(4) and 252.46, Florida Statutes, and shall expire in thirty days from the date of 

this Executive Order, unless extended by the agency in increments not exceeding thirty days, and 

in no event shall remain in effect beyond the earlier of the date of expiration of this Order, as 

extended, or ninety (90) days from the date of issuance of this Order.  All governmental agencies 

exercising this authority in response to this emergency shall advise the State Coordinating 

Officer contemporaneously or as soon as is practicable.   

 Without limiting the generality of the foregoing, I order the following: 

A. I give all agencies whose employees are certified by the American Red Cross  

as disaster service volunteers within the meaning of Section 110.120(3), Florida Statutes, the 

authority to release any such employees for such service as requested by the Red Cross to meet 

this emergency. 

B. I authorize the Department of Transportation (DOT) to waive the  

collection of tolls and other fees and charges for the use of the Turnpike and other public 

highways, to the extent such waiver may be needed to provide emergency assistance or facilitate 

the evacuation of the affected counties; to reverse the flow of traffic or close any and all 
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effects of adverse weather conditions, including in counties wherein the DHSMV has closed 

offices, or any office of the County Tax Collector that acts on behalf of the DHSMV to process 

renewals has closed offices due to adverse weather conditions.  The DHSMV shall promptly 

notify the State Coordinating Officer when the waiver is no longer necessary.  

D. In accordance with section 465.0275, Florida Statutes, pharmacists are  

authorized to dispense up to a 30-day emergency prescription refill of maintenance medication to 

persons who reside in an area or county covered under this Executive Order and to emergency 

personnel who have been activated by their state and local agency but who do not reside in an 

area or county covered by this Executive Order. 

E.  I give all State agency heads the authority to suspend the effect of any statute, 

rule, ordinance, or order, to the extent needed to procure any and all necessary supplies, 

commodities, services, temporary premises, and other resources, including, but not limited to, 

any and all statutes, rules, ordinances, or orders which affect budgeting, leasing, printing, 

purchasing, travel, and the condition of employment and the compensation of employees, but not 

limited to,  any statute, rule, ordinance, or order shall be suspended only to the extent necessary 

to ensure the timely performance of disaster response functions as prescribed in the State 

Comprehensive Management Plan, or as directed by the State Coordinating Officer.  Any waiver 

of statutes, rules, ordinances, or orders shall be by emergency rule or order in accordance with 

sections 120.54(4) and 252.46, Florida Statutes, and shall expire in thirty days from the date of 

this Executive Order, unless extended in increments of no more than thirty days by the agency, 

and in no event shall remain in effect beyond the earlier of the date of expiration of this Order, as 

extended, or ninety (90) days from the date of issuance of this Order.   

F.  I give all State agency heads responsible for the use of State buildings and  
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facilities the authority to close such buildings and facilities in those portions of the State affected 

by this emergency, to the extent to meet this emergency. 

G.  I give all State agency heads the authority to abrogate the time requirements,  

notice requirements, and deadlines for final action on applications for permits, licenses, rates, 

and other approvals under any statutes or rules under which such application are deemed to be 

approved unless disapproved in writing by specified deadlines, and all such time requirements 

that have not yet expired as of the date of this Executive Order are suspended and tolled to the 

extent needed to meet this emergency. 

 Section 5.  All public facilities, including elementary and secondary schools, community 

colleges, state universities, and other facilities owned or leased by the state, regional or local 

governments that are suitable for use as public shelters shall be made available at the request of 

the local emergency management agencies to ensure the proper reception and care of all 

evacuees.-IS THIS NECESSARY? 

 Section 6.  I find that the demands placed upon the funds appropriated to the agencies of 

the State of Florida and to local agencies are unreasonably great and may be inadequate to pay 

the costs of coping with this disaster.  In accordance with section 252.37(2), Florida Statutes, I 

direct that sufficient funds be made available, as needed, by transferring and expending moneys 

appropriated for other purposes, moneys from unappropriated surplus funds, or from the Budget 

Stabilization Fund. 

 Section 7.  All State agencies entering emergency final orders or other final actions in 

response to this emergency shall advise the State Coordinating Officer contemporaneously or as 

soon as practicable.   
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      GOVERNOR 
       
 
 
ATTEST: 
 
 
_____________________________ 
SECRETARY OF STATE 



From: Kennett, Michael
To: Cerio, Tim
Date: Friday, August 28, 2015 12:16:40 PM

I have an answer for you about the EO language.

Sent from my Verizon Wireless 4G LTE DROID



From: Cerio, Tim
To: Moulton, Diane
Cc: Schutz, Jackie
Subject: Fwd: Acknowledgment Letter
Date: Friday, August 28, 2015 11:33:34 AM
Attachments: ATT00001.htm

FL ack ltr.pdf
ATT00002.htm

Sent from my iPhone

Begin forwarded message:

From: "Stearns, Heather" <Heather.Stearns@eog.myflorida.com>
Date: August 28, 2015 at 9:35:03 AM EDT
To: "Cerio, Tim" <Tim.Cerio@eog.myflorida.com>
Subject: FW: Acknowledgment Letter

FYI
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 



file:///C/Users/samss/Documents/ATT00001_45 htm[11/18/2015 5:57:00 PM]

 

From: Kennett, Michael [mailto:Michael.Kennett@em.myflorida.com] 
Sent: Friday, August 28, 2015 8:49 AM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: Fwd: Acknowledgment Letter

 

Heather:

FEME Region IV letter acknowledging receipt of the major disaster declaration request.

 

Sent from my Verizon Wireless 4G LTE DROID

 -------- Original Message --------
 Subject: FW: Acknowledgment Letter
 From: "Rosenberg, Evan" <Evan.Rosenberg@em.myflorida.com>
 To: "Koon, Bryan" <Bryan.Koon@em.myflorida.com>,"Kennett, Michael"
 <Michael.Kennett@em.myflorida.com>
 CC: "Day, Cathy" <Cathy.Day@em.myflorida.com>,"Borras, Joseph"
 <Joseph.Borras@em.myflorida.com>

This is simply the acknowledgment letter that FEMA has received the Governor’s declaration request.

 

Michael – please forward a copy over to our EOG contacts. Thanks!

 

ER

 

From: Bruey, Gary [mailto:Gary.Bruey@fema.dhs.gov] 
Sent: Thursday, August 27, 2015 6:53 PM
To: Rosenberg, Evan
Cc: Quarles, Terry; Samaan, Robert
Subject: Acknowledgment Letter

 

Evan: please pass this to the Governor's staff.  Thanks, Gary



file:///C/Users/samss/Documents/ATT00001_45 htm[11/18/2015 5:57:00 PM]

 Gary Bruey | Deputy Director | Recovery Division | FEMA Region IV | 770-220-5331 (w) | 404-909-5204
 (c) | 770-220-3129 (f) | gary.bruey@fema.dhs.gov
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From: Ridgway, Dorothy
To: Heekin, Jack; Cerio, Tim; Jones, Julie; Arias, Stacy; Dixon, Ricky; Kirkland, Wes; Banks, Kim; Fancher, Darren;

 McKinley, Lewis; Nimer, Jenny; Quinton, Lincoln; Scott, Kelley; Torres, Jared; Ogunsanwo, Olugbenga; Shively,
 Brett; Anderson, Michael T.; Atchison, Beth; Beasley, Jeffery; Comerford, Richard; Culpepper, Samuel;
 Gerardino, Amanda; Hackney, Stacey; Kendrick, Will; Lane, Eric; Riley, Kim; Rudd, Sharon; Strickland, Bradie;
 Tallent, Mark; Tifft, Randy P.

Cc: Bobek, Rob; Stallard, Adam; Folds, Kaye; Robinson, Valerie; Hoskins, Jason; Pate, James
Subject: FW: EO - Tropical Storm Erika & EO No.: 15-173 (Tropical Strom Erika)
Date: Friday, August 28, 2015 11:10:30 AM
Attachments: DC"s Emergency Order - Tropical Storm Erika.pdf

EO No. 15-173 (Tropical Storm Erika).pdf

Please find attached the Department’s Emergency Order for Tropical Storm Erika, issued in Response
 to the Governor’s Executive Order No 15-173.
 
Thanks,
 
 
Dotti M. Ridgway
Acting General Counsel
Florida Department of Corrections
501 South Calhoun Street
Tallahassee, Florida 32399
(850) 717-3616; (850) 922-4355 (Fax)
(850) 445-5046 (State Cell)
 
Our Vision: "Changing Lives to Ensure a Safer Florida"

 
 



























From: Davis, Warren
To: Piepenbrink, Brad; Cerio, Tim; Miguel, Melinda
Cc: Smith, Susan
Subject: FW: Government Corruption and Violations committed by Florida Law Enforcement
Date: Friday, August 28, 2015 10:21:00 AM
Attachments: 5. Letter to Deputy Chief of Staff.pdf

Citizen Services will respond.

Warren Davis
Office of Citizen Services
Executive Office of the Governor

Governor Scott encourages Floridians to have a disaster preparedness plan.  For information, please visit the Florida
 Department of Emergency Management's Web site at www floridadisaster.org.  Information about county
 emergency management agencies and other helpful resources can be obtained at
 http://www floridadisaster.org/DEMcom.asp#Quick.

-----Original Message-----
From: Piepenbrink, Brad
Sent: Friday, August 28, 2015 10:03 AM
To: Davis, Warren <Warren.Davis@eog.MyFlorida.com>
Subject: FW: Government Corruption and Violations committed by Florida Law Enforcement

From: George Witherspoon [mailto:gwitherspoon77@gmail.com]
Sent: Friday, August 28, 2015 10:00 AM
To: Piepenbrink, Brad
Cc: Cerio, Tim; Miguel, Melinda
Subject: Government Corruption and Violations committed by Florida Law Enforcement

Be advised that the state of Florida is about to commit a great injustice which will stain the Governor's reputation
 along with all of his cabinet members. Attached hereto is a letter with other documents surrounding an extradition
 from Georgia to Florida over a case for $600.00 which is civil in nature not criminal but is being used to transport
 Deonne Michelle Brunson, my wife, from Georgia to Florida because of her being sexually assaulted while in a
 South Florida Hospital (Delray Medical Center). The violations were committed by hospital staff members,
 including doctors and they are using police officers and government systems to stalk and harass.

Note, signed cease and desist orders are forth coming.

See the attached document.

Thank you in advance for your corporation

Respectfully,

George Witherspoon

PH: 949-306-9694



Email: GWITHERSPOON77@GMAIL.COM <mailto:GWITHERSPOON77@GMAIL.COM>



 

 

FACSIMILE TRANSMITTAL SHEET 

TO:  FROM: 

Hon. Brad Piepenbrink George Witherspoon 
COMPANY:  DATE: 

FL Governor’s Office  8/27/2015 
FAX NUMBER:  TOTAL NO. OF PAGES, INCLUDING COVER: 

850-410-0510  32 
PHONE NUMBER:  SENDER’S REFERENCE NUMBER: 

850-717-9207   
RE:  YOUR REFERENCE NUMBER: 

Government Corruption    

 URGENT  FOR REVIEW  PLEASE COMMENT  PLEASE REPLY  PLEASE RECYCLE 

NOTES/COMMENTS: 

Please see the attached documents. Be advised that signed cease and desist orders are 
forthcoming. Contact me with any questions you may have.  

Regards,  
George Witherspoon 
PH: 949-306-9694 
Email: GW ITHERSPOON@GMAIL.COM 

 



 
Sent Via Facsimile – 850‐410‐0510 
 
June 23, 2015 

 
Honorable Brad Piepenbrink 
External Affairs Director 
The Capitol 
400 S. Monroe Street 
Tallahassee, FL 32399‐0001 
 
Re: Broward County Florida Case #: 14006757CF10A – Deonne Michelle Brunson 

Gwinnett County Georgia Case #: 15‐B‐02636‐3Q   

Dear Mr. Piepenbrink, 

To follow is a letter and supported documents which was sent to Governor Rick Scott on June 23, 2015. 
The resending of the enclosed letter is because it came to my attention that the Governor’s Office issued 
a Governor’s Warrant which is surprising to me due to the office of the Governor having knowledge of 
the corruption which is taking place and instead have elected to help conceal the government wrong 
doing; I just do not want to believe that. So, I am resending the letter with its attachments / enclosures(5) 
and requesting the following; 
 

1. If a Governor’s Warrant has not been officially issued, that you deny Broward County’s Request 
for a Governor’s Warrant and cause an investigation be opened into Broward Count, Palm Beach 
County and your office because a governor’s warrant was allegedly sent to Gwinnett County 
 
OR 
 

2. If an Official Governor’s Warrant has been issued that the warrant be immediately rescinded  and 
an investigation be opened into the corruption activities of Broward and Palm Beach Counties 

 
Will anyone stand‐up for righteousness? I refuse to believe that corruption in the United States of 
America has become such common place that no one has the intestinal fortitude to stand against the 
wrongdoers.  
 
Thanking you in advance for your cooperation. With warm regards, I am,  
 
  
Respectfully, 

 

 
 
George Witherspoon 
10945 State Bridge Road 
Suite 401‐451 
Alpharetta, GA 30022‐5676 
 
Enclosures and Attachments 

June 23rd 2015 Letter to Governor Rick Scott 
  



From the Desk of 

George Witherspoon 

June 23, 2015 

 
Honorable Rick Scott 
Office of the Governor 
The Capitol 
400 S. Monroe Street 
Tallahassee, FL 32399‐0001 
 
Re: Broward County Florida Case #: 14006757CF10A – Deonne Michelle Brunson 

Gwinnett County Case/Warrant 15W‐08459   

Dear Governor Scott, 

My wife, Deonne M. Brunson was arrested on June 7, 2015 and currently being held at the Gwinnett 

County Detention Center in Georgia for a charge which she had no knowledge. The charge was filed in 

Florida and the state of Florida is stating they are going to extradite my wife to Florida. We vehemently 

oppose this because of the following reason; 

1.   In 2012 – 2013 my wife was hospitalized in the Delray Medical Center located in Palm Beach 

County, see attached letter to Senate Committee on the Judiciary for details, while in the 

hospital she was sexually violated and the hospital used police officers to intimidate and 

attempt to collect a debt 3 days after I removed my wife from the hospital. 

2 .  Although the charge in Florida for which she is being held originated out of Broward County, 
Broward County has indicated that they will not allow the situation to be cleared up because of 

the Palm Beach Florida incident which Broward is counting against my wife as a conviction.  

3.   The alleged crime in Broward is for $600.00 and the state of Florida is willing to extradite 

on something which is said to have happened 2 years ago with a value of $600.00. 

Extradition of my wife will cause tax payers loose thousands of dollars and my wife to lose 

her life. Where is the justice? 

 
My wife has no convictions; she is a hard working woman and a dedicated, loyal wife. She has never 

depended on the government, nor has she ever ask the government, State or Federal, for one dime and 

she should be treated as a person that carries her own weight.    

 

The actions of Broward Count is evidence that Broward County is working (has conspired) with Palm 

Beach County to get my wife back to South Florida and then to Palm Beach so they can cover over the 

Delray Medical Center’s actions regarding the treatment of my wife and other women in Palm Beach 

Florida. 

 
 

 

 

 

 

 



Honorable Rick Scott 
Re.: Deonne M Brunson – Gwinnett County Warrant 15W‐08459 / 

Broward County Florida Case 14‐006757CF10A 
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Extraditing my wife back to Florida would violate the Violence against Women Act. Please refer to 

pages 6 – 10; 16 – 20 of the attached letter to the Senate Committee on The Judiciary for details. 

 

Therefore, I humbly request that you deny the request of Broward County Florida regarding their 

request for a Governor’s Warrant and cause an investigation to be opened into the matter. 

 
Governor Scott, my wife and I have been married for 18 years and she is not only a part of my life, she is 

now a part of me and I do not want any harm to befall upon her. The individuals responsible and 

participating in these acts of corruption have used the NCIC and police officers which are sworn to 

protect and serve to serve for their own selfish monetary gain. Wherefore, I respectfully request that 

you give my wife the consideration you would want extended to any member of your family in her 

situation and with her circumstances by denying Broward County’s demand for a Governor’s Warrant and 

open an investigation into Broward and Palm Beach County’s corrupt behavior. With warm regards, I am 
 

 
 
Respectfully, 

 

 
 
George Witherspoon 
10945 State Bridge Road 
Suite 401‐451 
Alpharetta, GA 30022‐5676 
 
Enclosures and Attachments 

1.    Letter to Criminal Justice Information Services Division 
2.    Letter to the US  Senate Committee on the Judiciary 
3.    Letters to Gwinnett County Sheriff Butch Conway (2) 

 

 
 
CC: US Senate Committee on the Judiciary 

Georgia Governor ‐ Honorable Nathan Deal 
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March 5, 2015 
 

Criminal Justice Information Services Division-CJIS 
National Crime Information Center-NCIC 
1000 Custer Hollow Road 
Clarksburg West Virginia 26306 
Phone: 304-625-2000 

 
Reference: Fraud Alert Unauthorized use of the NCIC and other government systems. 
Warrant# WTIS-14-022087 for Deonne M Brunson/Palm Beach County Florida 

 
FRAUD ALERT UNAUTHORIZED USE OF NCIC BY 

EMPLOYEES OF PALM BEACH COUNTY 
 
 
 

Please be advised that we need proof and verification that Warrant# WTIS-14-022087 has been removed from 
your data base. I will forward you the court order shortly granting me my requests regarding  Warrant# WTIS-14- 
022087 being permanently removed due to Public Corruption, Murder for Hire, Conspiracy to Defraud, Aggravated 
Identity Theft with the use of government employees and systems along with a slew of other crimes committed, 
everything will be explained in the criminal complaints against the individuals involved. 

 
We have decided to include the FBI in this ordeal due to the murder attempts on my life for monetary gain as they 
advertised the false charge to the media, making my win in State and Federal court a slam dunk. These uneducated 
uncouth people also removed the written agreement from the file on the day of the false arrests, to make it appear as 
though a crime was committed when it was not and then had the audacity to try to hold a jury trial and drag out a 
civil matter in criminal court for almost 2 years just to name a few of the dumb criminal moves being performed in 
Palm Beach County. They wheeled me in court in a wheel chair to support their fake charge knowing full well a 
crime was not ever committed in the county to grant them the right to violate me that way.  Anyway, the entire case 
within Palm Beach was handled non-traditional by me and as ruthless as possible because they need to be jailed and 
removed from their positions as I needed evidence to show to State as well as Federal Court the character and 
ungrateful people the government has decided to employ that are in fact harming people while in Palm Beach 
County Florida. 

 
Right now we have Police Officers, Prosecutors, a Defense Attorney, and 3 Judges involved in this fake charge they 
created. Our cases prove that all these people engaged in a corrupt scheme that involves a direct and indirect abuse 
of a public official’s trust. These people undermine the integrity of federal, state, and local governmental operations 
in violation of federal law. 

 
They are guilty of Fraud, extortion, conflict of interest, nepotism, influence-peddling, and the facilitating of criminal 

activity.  Racketeering Activity 18 U.S.C. § 1961 will be used and proved in all cases filed to show the extortion, 
dealing in obscene matter, dealing in a controlled substance-controlled substance act, slavery and there’s more.  I 
have included several statutes that support my requests from your agency as it is mandatory that you remove the 
warrant due to their crimes.  Copies of some of the lawsuits filed against these people will be forwarded to you 
to support your actions of overriding these people that are abusing your system to terrorize me and my family as I 
was issued a muzzle and refused to keep it on as my rights under the Constitution were not ever waived granting 
anyone from Palm Beach County the right to develop any type of power or control they thought/were trying to 
exercise. Now, if we were guilty of any crime why would they have to remove the written agreement from the case 
on the day of arrest, just Idiots all of them! Your agency will be involved in this portion of the cases: 

 
1. The Revoking of Rights hearing regarding unlawful use and access to government systems to include the 

NCIC- (Your subpoena will explain) 
2. The Barratry Hearing- (your subpoena will explain) 
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3. I am/we are entitled to the Criminal Warrants against them now and criminal litigation to support the 
murder attempts and other violations as this is our right under the constitution due to the following Statute: 

• Title 18 U.S.C. § 242 provides that judges are liable for criminal acts committed under color of law 
meaning that judges may be immune from prosecution for civil misbehavior, but they ARE NOT immune 
from prosecution for criminal behavior. So therefore, I have a right to bring these charges forth to force 
them to admit to their crimes and answer to the charges filed against them. This Statute is not 
unenforceable by other judges due to the fact that I have all evidence indicating they are guilty 199.99%. 

 
The conspiring to violate the constitutional rights of a victim is sick and every case they touched should be 

reviewed and overturned due their misconduct.  With your agency being informed of their crimes your agency 
cannot violate the 4th Amendment right and the right to deprive anyone of their liberty without due process of law 
guaranteed by the 4th Amendment. Involving other government agencies in the Fraud and Deprivation of rights is 
not support by State and Federal law. Your agency cannot support or assist them in their crimes. Please send me 
proof and verification that the warrant is removed as soon as possible. I have also enclosed my notice to Vital 
Records and the Social Security Administration in Columbia SC. Be advised that anything that is attached to the 
Social Security number, Birth Certificate or Date of Birth should be voided and removed from your systems as 
mentioned earlier a court order will support my requests. 

 
I am thanking you in advance for your cooperation. 

 
 
 

All packages should be addressed to: 
Mrs. Witherspoon 

C/O George Witherspoon 
Address: 3122 Mahan Drive, Suite 801-262 

Tallahassee Florida 32308 
Phone: 561-206-7308 

 
 
 
 
 

Cordially, 
 

Mrs. Witherspoon owner of the Private 
Estate/Trust for Deonne M Brunson 
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Statutes enclosed-See attached Statutes to support your removal of any activity for Palm Beach County. A 50 State 
Due diligence/investigative report performed by my team will be entered into my litigation showing and reflecting 
that no one should be reporting to such systems from any State in this matter under the name Deonne M Brunson or 
Dionne Witherspoon. 

 
 
 
 
 

Title 18, U.S.C., Section 242 
Deprivation of Rights Under Color of Law 

 
This statute makes it a crime for any person acting under color of law, statute, ordinance, regulation, or custom to 
willfully deprive or cause to be deprived from any person those rights, privileges, or immunities  secured  or 
protected by the Constitution and laws of the U.S. This law further prohibits a person acting under color of law, 
statute, ordinance, regulation or custom to willfully subject or cause to be subjected any person to different 
punishments, pains, or penalties, than those prescribed for punishment of citizens on  account  of such person being 
an alien or by reason of his/her color or race. 

 
Acts under "color of any law" include acts not only done by federal, state, or local officials within the bounds or 
limits of their lawful authority, but also acts done without and beyond the bounds of their lawful authority; provided 
that, in order for unlawful acts of any official to be done under "color of any law," the unlawful acts must be done 
while such official is purporting or pretending to act in the performance of his/her official duties. This definition 
includes, in addition to law enforcement officials, individuals such as Mayors, Council persons, Judges,  Nursing  
Home Proprietors, Security Guards, etc., persons who are bound by laws, statutes ordinances, or customs. 

 
Punishment varies from a fine or imprisonment of up to one year, or both, and if bodily injury results or if such 
acts include the use, attempted use, or threatened use of a dangerous weapon, explosives, or fire shall be fined 
or imprisoned up to ten years or both, and if death results, or if such acts include kidnapping or an attempt to 
kidnap, aggravated sexual abuse or an attempt to commit aggravated sexual abuse, or an attempt to kill, shall 
be fined under this title, or imprisoned for any term of years or for life, or both, or may be sentenced to 
death. 

 
Title 18, U.S.C., Section 241 
Conspiracy Against Rights 

 
This statute makes it unlawful for two or more persons to conspire to injure, oppress, threaten, or intimidate any 
person of any state, territory or district in the free exercise or enjoyment of any right or privilege  secured  to 
him/her by the Constitution or the laws of the United States, (or because of his/her having exercised the same). It 
further makes it unlawful for two or more persons to go in disguise on the highway or on the premises of another 
with the intent to prevent or hinder his/her free exercise or enjoyment of any rights so  secured . 

 
Punishment varies from a fine or imprisonment of up to ten years, or both; and if death results, or if such acts 
include kidnapping or an attempt to kidnap, aggravated sexual abuse or an attempt to commit aggravated sexual 
abuse, or an attempt to kill, shall be fined under this title or imprisoned for any term of years, or for life, or may be 
sentenced to death. 
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Title 18, U.S.C., Section 249 
Matthew Shepard and James Byrd, Jr., Hate Crimes Prevention Act 

 
This statute makes it unlawful to willfully cause bodily injury—or attempting to do so with fire, firearm, or other 
dangerous weapon—when 1) the crime was committed because of the actual or perceived race, color, religion, 
national origin of any person, or 2) the crime was committed because of the actual or perceived religion, national 
origin, gender, sexual orientation, gender identity, or disability of any person and the crime affected interstate or 
foreign commerce or occurred within federal special maritime and territorial jurisdiction. The law also provides 
funding and technical assistance to state, local, and tribal jurisdictions to help them to more effectively investigate, 
prosecute, and prevent hate crimes. The law provides for a maximum 10–year prison term, unless death (or attempts 
to kill) results from the offense, or unless the offense includes kidnapping or attempted kidnapping, or aggravated 
sexual abuse or attempted aggravated sexual abuse. For offenses not resulting in death, there is a seven–year statute 
of limitations. For offenses resulting in death, there is no statute of limitations. 



 

From the Desk of 

George K. Witherspoon 
 
 
Sent Via FedEx Overnight Delivery Tracking #: 7730‐2865‐6761 

 
March 2, 2015 

 
Honorable Chuck Grassley 
US Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510‐6050 

 

 
 
Ref.: Use of Law Enforcement and Judiciary Positions to intimidate, collect debts, stalk and harass to 

include Palm Beach County Case #:  50‐2013‐CF‐007127‐AXXX‐MB  & 50‐2013‐CF‐007127‐BXXX‐MB 
 

 
 
Dear Mr. Grassley, 

 
This  letter  is  a  call  for  action  to be  implemented   on  and  against  civilians  and  government   employees 

using government agencies and their employees  to access government  systems  to  include  the utilization 

of  Law  Enforcement  and  the  Judiciary  to  collect  debts  and  bring  criminal  charges  against my wife  and 

me, when there was no crime committed. 
 

 
Allow me  to  introduce myself; my  name,  as  stated  above  is George Witherspoon.    I  grew  up  in  small 

town  America,  on  a  small  farm  owned  by my parents which was  handed  down  to my  father  from my 

grandfather. Growing up  in a  small  town,  I was  taught  small  town  values, one of which  is always  treat 

people  the way  you want  to be  treated,  in other words,  “do unto others  as  you would  have  them  do 

unto you”. 
 

 
I’ve  gladly  and  proudly  served  my  country  in  the  US Navy  for  10  years  before  deciding  to  exit  the 

military. While  serving  in  the military  I was  awarded  numerous  accommodations   and metals.  I  exited 

active duty service from the Navy in 1991 with an Honorable Discharge. 
 

 
Being a US Veteran  I have a certain  respect  for authority and structure. Albeit, entering  into  the civilian 

world,  I quickly  learned  that civilians do not possess  that  same  trait. So,  finding employment outside of 

the military  proved more  difficult  than  anticipated,   not  because  I was  not  qualified  for  the  positions 

sought,  but  because  there was  a hatred  aim  toward  ex‐military  by  the people  I was  sworn  to  protect, 

even die  for.  I was not asking, nor was  I seeking any  favors or special  treatment,  just the opportunity  to 

prove my worth.  So, searching  for a job took months then months turned  into years.  I’ve heard excuses 

from; “if  I hire you, you will  take my  job”  to” you  think you are better  than  the  rest of us because  you 

were in the Navy” to “you have to start at the bottom and work up, although you qualify for the job you 

have to work your way up to being paid $60,000 a year” and the funniest of all “if you are hired, you will 

take all of the girls from me”. Hard to believe people would say these things, but it is true. 
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Needless  to say,  I ended up without a home and without a vehicle because  I did not have  the means to 

pay my debts any  longer. So,  I changed my strategy and searched  for  jobs  in sales  instead of electronic 

repair, my first area of expertise. 

After a failed marriage, I met the love of my life in 1996 and we were married in 1997 and remain 

married today. 
 

 
My wife was pursuing a career in the music business before we met and her love for music continues 

even to this day. 
 

 
The following pages will provide accounts which my wife and I have been arrested due to people seeking 

to control my actions by using  their  friends, associates and associations within various  law enforcement 

agencies and the judiciary. 

 

Statement of Salient Facts 
Date or Estimate Details and Description of Infraction 

  
Late 1998 A   childhood   friend   of  my  wife,   Shanel  Wilks   of  Columbia,   SC   sent   a 

uniformed  Police  Officer  to  visit  my  wife  and  intimidate  her  and  collect
$600.00 or $900.00. 

  
Between 1998 – 2001 
(her demands continued 

until her death in 2010) 

My wife’s mother (only woman my wife knew as her mother)  demanded

that  I  give  her  $50,000  cash.  When  I  refused,  she  made  the  following 

statement;  “I  am  going  to  get  these white  people  to  teach  you  a  thing  or
two”. 

  
Around March to August 
2002 
Georgia 

I  entered  into  an  agreement  with  a  builder,  Donald  K.  Rogers  building

homes  in  Cumming,  Georgia  (Forsyth  County),  which  had  a  home  for  sale 
and advertising the home, below market value by over $200,000. 

 
I  informed  the builder  that  I did not have  the money he was  requesting  to 
take  possession  of  the  property  and  he  recommended  that  I  give  him  a 
postdated  check and he would hold  the check until  I get  the money  for  the 
home.      I  informed my wife  and  I decided  to  accept  the  arrangement with 
the builder. 

 
After  taking  possession  of  the  property  with  the  intent  to  make  a  few 

repairs  then  sell  the  home  for  full market  value  to  capture  the  additional 
equity.   I  was   informed,   by  an  appraiser,   that  the  property  would  not 
appraise  for  the expectant $800,000 and  it would not even appraise  for  the 
price which the builder was asking. 
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 the  best way to proceed. But, to get the case dismissed  it would  require 
going  to court  a  few  times before  the  case  could be dismissed. Neither my 
wife  nor  I  understood   his  logic.  Additionally,    it  alarmed   my wife  and me 
when Mr. Kulick  stated  that “you can get  the clerk’s office  to post anything 

in the court docket”. 

 
All remaining court dates are documented  in the court docket, however,  the 
method  in which  the  case was handled by Mr. Kulick  are mentioned  in  the 
paragraph below. 

 
In March  2014  and April  2014  I made  attempts  to  reach Mr.  Kulick  but he 
refused to return my phone calls. No updates, no attempts  to contact me to 
prepare  for the case or discuss the grounds which I believed the case should 
be dismissed. 

  
January 2014 
Georgia 

While  sitting  in  my  vehicle  waiting  for  my  wife  to  complete  a  business 
transaction  in  Kingsland,  GA.  Two  Kingsland GA  Police Officers  came  up  to 
the SUV from the left rear of the vehicle yelling at me telling me to place my 
hands on the steering wheel. 

 
Confused   and  dumbfounded,    I  complied  and  asked  the  officers what was 
this  about.  The  female Officer  replied  “we  think  you  have warrants”.    The 
Officers  requested  that  I exit  the vehicle. Once  I was out of  the vehicle,  the 
male officer asked  if I had any weapons on me or  in the vehicle,  I told him  I 
did not have any weapons.      I was  searched by  the Officer  then handcuffed 
and  taken  to  the police  vehicle  and  seated  in  the  rear of  the  vehicle.    The 
Officer then asked if they could search the vehicle and I told him, no. 

 
While  in the rear of the vehicle  the  female Officer radioed  in and requested 
a check on my name. The check came back with a warrant  for Cumming GA 
however,  when  they   requested   if  they  wanted  me  detained,   to  me   it 
sounded  like  the  voice  on  the  other  end  said  no.  However,  the  Officer 
stated  they wanted me detained  and would  come  to pick me up. So,  I was 
transported to Camden County Jail. 

 
That  night  I  spoke   with my wife  and  she  informed   me  she was  going  to 
contact Forsyth County to get to the bottom of everything. 

 
The next morning, when  I called my wife, she  informed me that  the Clerk of 
Court   in  Forsyth  County  was   faxing   information   to  Camden  County   to 
release  me  because  the  charges  were  dropped  and  I  should  have  never 
been detained. 

 
The case with Palm Beach County remains open although  it should not be because the bill with the hotel 

was overpaid with a guaranteed check which was accepted by the hotel on July 6, 2014, two days before 

being arrested by Boca Raton Police. 
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Mr.  Grassley,    I  am writing   to  you  because   within  the  previous   pages  of  this  letter  I  have  given  you 

instances  in  five different  states wherein  civilians  have used  their  family,  friends  and or  associates  and 

association within  law enforcement  and  the  Judiciary  system  to  systematically  cause hardship upon me 

and my  family.  I have provided  you with one of  the many  causes of homelessness which have plagued 

our US Veterans,  although  I,  along with millions  of other  veterans,  offered our  lives  for  the  safety  and 

benefit of America  and Americans. But,  returning  to America  and American  civilian  life has proven  that 

some Americans hold Veterans out as being the enemy, which is a preposterous  thought. 
 

 
The  Judiciary  System  is  seriously  flawed,  especially  at  the  State  and County  levels.  Flawed  to  the point 

that  instead  of  running  across  the  occasional  bad  police  officer,  prosecutor  or  judge  it  has  become 

expected  and  maybe  even  accepted  as  the  norm,  that  should  you  have  to  face  a  police  officer, 

prosecutor or  judge,  they are more  likely,  than not  to be corrupt  and have a price.  Juries are  rigged by 

both  sides and often used  so  Judges  can escape  the  ridicule of violating  rights and not doing  their  jobs 

justly and with honor. 
 

 
I write to you to ask you to return justice to the Judiciary System, because  in the mentioned case, prema 

facie evidence was purposely withheld to make it appear as if though a crime was committed by my wife 

and me; when the true crime was committed by the Delray Medical Center when they sexually assaulted 

my wife while under  their care, the Police Officers  for using their badge and uniform  to perform actions 

of a collection  agents and  the Staff of  the Embassy  Suites when  they  stole  from my wife’s  luggage  and 

attempted  to  steal our  vehicle  (Mercedes  Benz CL 500 Coupe, which was  paid  in  full with no  liens)  all 

while using the law in an attempt to make it legal, this is appalling. 
 

 
The  Judiciary  System  no  longer  advocates  righteousness.   Instead  of  the  Justice  System  providing  a 

means  of  uncovering  and  bringing  the  truth  to  the  light which  is  then  used  to  administer  justice,  it  is 

now more  about winning  regardless  if  the  charges  are  true  or  false.  The  character  of  prosecutors  are 

now, win  at  all  cost  regardless  if  the  defendant  is  innocent  of  the  crime  accused, win,  truth  is  not  in 

them. That  is  sickening, because G‐D, who  is Truth,  gave  law enforcement  officers  the mind and desire 

to pursue  those  that commit crimes, He gave prosecutors  the mind  to prosecute  violators of  law based 

on  evidence  and witnesses   and  he  gave  Judges  the mind  and  ability  to  pass  righteous  judgment.  But 

instead  of  carrying  out  their  jobs with dignity,  honor  and  integrity,  they  use  their positions  to oppress 

they use  their positions  to gain  riches and  they use  their positions  to gain wealth, all at  the expense of 

the very people they were sworn to protect and serve, at the expense of the innocent. 
 

 
The  case  referenced  herein  came  about  for  one  purpose  and  one  purpose  only,  that  purpose, was  to 

shield  Delray Medical  Center  from  being  prosecuted  for  the wrong which  they  committed  against my 

wife while she was  in their care.  It was an attempt  to cause enough stress on my wife to force her back 
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into  the hospital  and  cause her  to die without  responsibility. Me,  as a husband,  finding  the  love of my 

life  lying non‐responsive  on the  floor, will do all  I can to ensure she  is restored  to good health and good 

reputation.  Instead of providing  the quality  care  the hospital was obligated  to provide, as mentioned  in 

the  statements   above,  the hospital  lied  in  their  statements   to me  about  the medications   which  they 

were and planning on administering  to my wife. 
 

 
As my wife  became more  and more  lucid,  due  to  the  anesthetics   dissipating   out  of  her  system,  she 

began to remember more and more of what happened to her while  in the coma at the hospital.  I did not 

take my wife to the hospital to be sexually violated, and neither would you. The hospital’s policy was; no 

visitors were  allowed  to  be  in  the  ICU  between  the  hours  of  6:00  –  8:00,  both  am  and  pm.  Although 

most nurses did not have a concern with me  staying during  those hours,  some would become  agitated 

when  I remained passed  the prescribed  time. On the days when  I  left during the prescribed  time,  I used 

this time to shower and eat. I now beat myself after learning what my wife was subjected to while  in the 

care of Delray Medical Center in my absence. 
 

 
In  the military  I was proud of myself  for protecting  those  that  could not protect  themselves,  I  took my 

oath  seriously.  Leaving my wife  in  the hospital during  those  times with people  that have also  taken  an 

oath, not  to  just care  for my wife, but also  to protect her, because  she was  in  their care and could not 

protect herself,  I was wrong  to believe  that  the hospital  staff  took  their oat seriously as  I  took my oath. 

The  hospital  failed  to  protect  my  wife,  during  her  most  vulnerable  time,  in my  absence.  Now,  the 

hospital  is using the Judiciary System to cover‐up their illicit, repulsive, and immoral wrong doing. 
 

 
The members of  the  Judiciary  System have been given absolute power, because  there  are very  little,  if 

any,  quality  assurance   systems   to  ensure  compliance   with  the  letter  of  the  law.  Because  there  is  no 

active  judiciary  compliance  agency  independent  of  the  local  judiciaries  in  place,  Police Officers  do  not 

fear  prosecution;   Prosecutors   do  not  fear  prosecution  and   Judges  do  not  fear  prosecution   for  their 

wrong  doing.  So,  by  default,  Police Officers,  Prosecutors   and  Judges  have  been  given  absolute  power 

and we all know, with complete  certainty, one  thing when  it comes  to absolute power; absolute power 

corrupts, absolutely. 
 

 
So,  in a country where  there  should be only one  law, one  for  the  stranger  and  the  same  for  the home 

born, we  find ourselves where,  if you know a police officer, a prosecutor or a  judge you “win” because 

very few of these position holders have the  intestinal  fortitude  to stand‐up  for righteousness  and say no 

to corruption  and  corrupt  acts. This  is  sad because most of  these position holders  consider  themselves 

to be highly  esteemed  and or even  religious,  yet  they  oppress  the  innocent  and pervert  justice.  These 

position holders perform  their duties  to benefit  their own agendas and more often  than not,  it  involves 

their bank account, not justice and certainly not righteousness. 
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Over  the  past  eighteen  years,  I  have  been  arrested  and  incarcerated    in  5  states  on  bogus  charges  as 

follows; 
 

 
 My  refusal  to prostitute my wife  for $30,000  (incarcerated  for 56 days on multiple  charges  of 

Theft by Deception, Theft of Services and Theft by Taking – Forsyth County GA) 

 My purchasing  a Mercedes  Benz  (incarcerated  for 7 months  on  charge  of Automotive  Theft – 

Mecklenburg County NC and Fairfax County VA) 

 Me  taking  my  wife  to  the  hospital   (incarcerated   for  23  days  on  charges  of  Defrauding  an 

Innkeeper – Palm Beach County FL) 

 The arresting officer  said she  thought  I had warrants  (incarcerated  for 1 day – Camden County 

GA) 
 
 
Not one of  the arrests was because an actual  crime was committed by my wife or me, but because we 

refused  to  be  complicit  to  immoral  and  illicit  acts  of  unsavory  people,  family members  included. We 

choose  to  live our  lives  in a manner which  first honors G‐D. We also  live our  lives  respectful of others, 

respecting  our  fellowman;  however  our  fellowman  has  only  tried  to  get, my wife  and me  involved  in 

illegal activities. We choose  to respect and obey  the  law of  the  land, although  the upholders of the  law 

have  not  respected  our  constitutional  rights  or  the  laws  placed  for  protection  by  the  state  or  federal 

government.    Instead  the  law upholders  are assisting civilians  in stalking, harassing and  intimidating my 

family and me for the sake of profit and or other decrepit purpose. 
 

 
We,  as Americans,  have  a  duty  to  obey  the  law,  and  both  a  right  and  legal  obligation  to  decide with 

whom we associate  and work  in our business endeavors. Utilizing  law enforcement  and  the  judiciary  to 

intimidate my wife and me for refusing to break the law, or commit  immoral acts to satisfy their agendas 

is deplorable, because  the very people assigned  to enforce  the  law are assisting  in the deeds of creating 

crimes  and  criminal  situations  to prosecute  and  criminalize  the  innocent,  thereby  removing  them  from 

society, the modern day enslavement method. 
 

 
Arresting my wife  for  something which  she  had  no  involvement  is  the  very  epitome  of  injustice.  But, 

knowing  that her arrest was because she was not supposed  to  live and arresting her was an attempt  to 

cause  future  permanent  harm  to  her,  by  instigating  excessive  stress  and  stressful  conditions   in  an 

attempt to force her early untimely demise, is absolutely revolting. 
 

 
Any State withholding  evidence which exonerates  the accused,  for  the  sake of winning  and  the gain of 

profit or any other selfish purpose  is nothing short of evil wickedness. 
 

 
Within  this  letter,  I have provided  information on  situations wherein  civilians,  through  the utilization of 

their  family,  friends,  associates  and or associations  have used government  personnel  and government 
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systems  to  collect  debt,  intimidate,  stalk  and  harass my  family  and me  for  nearly  two  decades,  all  of 

which  are  violations  of  Title  18  USC  §  241  –  Conspiracy  against  rights  &  Title  18  U.S.  Code  §  242  – 

Deprivation  of  rights  under  color  of  law.  Additionally,    these  actions  violated  Section  1983  of  the  Civil 

Rights Act of 1871. Enough  is enough,  it  is past  time  for  these  illegal actions  to cease and desist,  so my 

wife and I can be more productive citizens of these United States of America. 
 

 
WHEREFORE,  I respectfully  request the following of The Committee; 

‐   The  charges,   referenced   herein  on   the   cases   identified   above,   are  dismissed 

without prejudice and the Palm Beach County bench warrants WTIS‐14‐022086 and 

WTIS‐14‐022087  are vacated and stricken from record; 
 

 
‐   An  investigation  into  the Palm Beach County  Judiciary  System with attention on all 

of  the  individuals   involved   in  investigating  and  prosecuting  the  case  against  my 

wife and me; 
 

 
‐   Criminal  charges  against  the  doctors  and  nurses  at  the  Delray  Medical  Center 

located  in Delray Beach Florida  for sexually assaulting and causing  injury to my wife 

while in their care; 
 

 
‐   Criminal  charges  against  nurse  Ebonee  Blackwell  for providing  false  information  in 

a fraudulent FBI file to the Delray Medical Center which  in turn provided  the file to 

the Delray Beach Police Department, placing my wife and me in a false light; 
 

 
‐   Criminal  charges  against  any  and  all  FBI  agents  which  provided  or  assisted   in 

providing  documents  to  include  letterheads,  folders,  envelopes  etc.  containing  the 

FBI logo and seal to civilians; 
 

 
‐   The  immediate  release  from duty of  the Delray  Police Officers which accepted  the 

fake  FBI  file as having merit delivered  to  them  through unofficial  channels  as  they 

should have known  that any official  law enforcement  file would be  transmitted  via 

the normal chain of custody not through civilians; 
 

 
‐   Criminal   charges   against   the  Delray   Police  Officers  whom   after   knowing   the 

information  provided  to  them was  fraudulent  failed  to  report  the  incident  thereby 

failing   to   have   the   persons   providing   the   fraudulent   FBI   information   duly 

prosecuted   as  required  by   law.  This   failure  perpetuates   the  actions  of  these 

civilians committing  this indignant crime; 
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‐   Criminal  charges against  staff of Delray Medical Center  for using Police Officers  for 

intimidation with the intent to collect a debt; 
 

 
‐   The  removal  of my wife  and my  name  from  the  NCIC;  Issue  an  injunction  which 

prevents  the  reoccurrence  of my wife’s  and my  name  and  information  being  re‐ 

posted to the NCIC for charges which are no longer active; 
 

 
FURTHERMORE,  the Boca Raton Police Department denied me  the  right  to  file charges against  the  staff 

members of the Boca Raton Embassy Suites  for stealing  items  from our  luggage after being arrested on 

July 8, 2013 and  forced  to  leave  the  luggage  in  the care of  the hotel. THEREFORE,  I am  requesting  that 

charges  be  brought  against  the  staff  employed  at  the  Boca  Raton  Embassy  Suites  Hotel  between  the 

dates of July 6, 2013 and July 31, 2013 for removing items from our belongings  left at the hotel. 
 

 
Sir,  I am asking  that you place yourself  in my shoes, and  imagine  your wife, daughter, mother,  sister or 

girlfriend being sexually violated while  in  the hospital and the persons  responsible  for  the violations use 

law  enforcement   and  the  judiciary  to  cover  over  the  crime  by  using  the  first  opportunity    to  create  a 

criminal  charge  out  of  a  situation which would  not  even  become  civil  because  the  check would  have 

been paid regardless. How would that make you feel? What would you do? How would you protect your 

family? 
 

 
This  is  2015  not  1615,  we  are  free  Americans  and  have  constitutional   rights.  Individuals  using  the 

National Crime  Investigative Computer and other government  systems  to “keep  tabs” on my  family and 

me to oppress,  intimidate and harass are  illegal acts and violate our constitutional  rights;  it angers me to 

know, this type of mentality still exists in the 21 century. With warm regards I am, 
 

 
 
Respectfully, 

 

 
 
George K. Witherspoon 
3122 Mahan Drive 
Suite 801‐262 
Tallahassee, FL 32308 

 

 
 
CERTIFICATION:      This  is  to  certify  that  I, George  K. Witherspoon   have  signed  this  document  and  I  do 
hereby, under  the penalty of perjury hereby  certify  that,  to the best of my recollection,  the statements 
contained within the twenty‐one pages of this document are true and factual. 

 

 
 
CC: 



From the Desk of 

George Witherspoon 
 

 
 
June 8, 2015 

 
Sheriff Butch Conway 
Gwinnett County Sheriff’s Office 
2900 University Parkway NE 
Lawrenceville, GA 30044 

 
Ref.: Deonne M. Brunson 

 
Dear Sheriff Conway, 

 
Deonne Brunson, my wife, was arrested on Sunday, June 7, 2015 on a charge from Broward County 
Florida and is currently being held for extradition. Currently her health is not well and has never been the 
same after I found her non‐responsive on the floor in December 2012. When she was arrested two of the 
arresting officers had to support her so she could walk (they would not allow me to escort her) to their 
car. I love my wife more than words could ever say and I only want the best for her so she can live a long 
healthy and happy life. Her health is not good and she is and has been fragile since coming out of the 
coma in late January 2013, with some days better than other days. 

 
This letter is to notify the Gwinnett County Courts and Sheriff’s Office that while in your custody and care 
my wife has been denied her rights. After being arrested and taken into the detention center she tried to 
call me, however, the phone system did not allow her call to go through. She made, to my knowledge, 
three attempts to exercise her free call with no success. In the last attempt to call instead of saying her 
name she gave me a message, “I am not getting my free call”. I have been to the Sheriff’s office both on 
Sunday and today to get her access to the phone and also to insure she is doing well, all things 
considered. 

 
Because she has been denied her basic right of, “making one free phone call”, it becomes very difficult 
for me to know and feel that she is being properly taken care of, that she is being taken care of as you 
would want your loved one to be taken care of while in the care of any facility. 

 
I am requesting that she be given proper phone access and she be placed on a kosher diet while at 
Gwinnett County Detention Center. With warm regards, I am 

 

 
 
Respectfully, 

 

 
 
George Witherspoon 
10945 State Bridge Road 
Suite 401‐451 
Alpharetta, GA 30022 

 

 
 
CC: Gwinnett County Courts 



From the Desk of 

George Witherspoon 
 

 

 
 
 

Sent Via Facsimile To – 770‐822‐3115 
 

 
 
June 19, 2015 

 
Sheriff Butch Conway 
Gwinnett County Sheriff’s Office 
2900 University Parkway NE 
Lawrenceville, GA 30044 

 
Ref.: Deonne Michelle Brunson – Inmate ID 99526679 

 
Dear Sheriff Conway, 

 
Let  this  letter serve as official notification to your office  that certain  individuals within  the  staff at  the 
Gwinnett  County  Detention  Center  guarding  and  providing  support  services  to  inmates  have  been 
malicious  in  their  actions  and  have  cause  undue  hardship  upon my wife,  referenced  above.  See  the 
attached letter, which was going to be destroyed if the staff members ceased in the malicious actions. 

 
However, on June 18, 2015 my wife was scheduled in court at 0830 which was rescheduled because her 
Attorney did not show‐up. 

 
At 1342  I  received a call  from my wife and when  I asked  if she was ok, she said no and proceeded to 
explain to me that she was taken and placed on suicide watch because, she felt, of a document(s) she 
wrote which documents her  treatment while at  the detention center, after notifying the staff that she 
does not take synthetic medication, which is her religious right. She informed me that the counselor that 
came to her made the following statement “we are in control around here, you are not in control”. Then 
she was placed  in a cell with no bed, no wheel chair, no shower and her clothing taken away from her 
and she was placed in a green jumpsuit. She further informed me the mattress was on the floor and the 
floor had a strong bleach smell, which affects her respiratory system in a negative manner. 

 
In the phone conversation my wife informed me that she will most likely not be given an opportunity to 
call me  in  the  evening  because what  the  staff did when  she was  initially brought  into  the detention 
center, denied use of the phone by not activating her phone PIN. 

 
After  speaking with my wife,  at  1445  I  called  the Medical  Liaison  to  the Detention  Center,  Corporal 
Foster and expressed my concerns about the conditions which my wife is currently being held, all while 
she is in a deteriorated state of health, even when she is living in the best of environmental conditions. 

 
Corporal Foster stated she was  in  fact the Medical Liaison and was glad that  I contacted her regarding 
the situation with my wife and although she had no personal knowledge of my wife’s condition she will 
look into it after getting off the phone with me. 

 
When  I  informed  Corporal  Foster  that my wife  feels  the  counselor was  retaliating  because my wife 
documenting her cruel treatment at the detention center, Corporal Foster became offended and stated 
the staff does not retaliate in any way. 
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June  19,  2015  at  0910,  I  called  Corporal  Foster  to  inquire  into  the  status  and  condition  of my wife 
because my  wife  was  not  allowed  phone  privileges  the  night  of  June  18,  2015.  Corporate  Foster 
informed me that all inmates have access to the phone during every shift and she may not want to call 

 
me. It was further explained to Corporal Foster that, due to my wife’s health condition she will contact 
me each and every  time  she has access  to  the phone.     After explaining  to Corporal Foster about my 
wife’s denied use of the phone, which included her basic right to a free phone call, after she was initially 
detained she recommitted her previous statement and added that her PIN not working and not having 
access to the phone are two different things, and PIN problems are resolved within minutes, I said  it  is 
semantics. 

 
If what Corporal Foster is saying is true in all cases, why did it take three(3) days for my wife’s PIN to be 
activated and only activated after I spent an hour on the phone with your staff members informing them 
she did not have use of the phone and was denied her basic rights? 

 
If what Corporal Foster  is  true  in all  cases, why was my wife  taken  to  isolation after writing  to notify 
higher‐up that the counselors are lying in the reports to create a reason to administer drugs? 

 
Sheriff Conway, I was willing to overlook the violation of rights  infraction committed by your facility on 
the first day my wife was detained. However, now her health  is coming  into  jeopardy and the facility’s 
staff has now  violated her basic  rights  to  a  free phone  call, and has  violated her  right  to  freedom of 
religion by  intimidating her  to  take medication which will only  cause her harm. The detention  center 
staff  members  violating  these,  in  turn  bring  you  into  violation  of  the  Code  of  Conduct  for  Law 
Enforcement Officials, more specifically, Article 1 – Law enforcement officials shall at all times fulfil the 
duty  imposed on  them by  law, by  serving  the  community and by protecting all persons against  illegal 
acts,  consistent with  the high degree of  responsibility  required by  their profession;    Article 2 –  In  the 
performance  of  their  duty,  law  enforcement  officials  shall  respect  and  protect  human  dignity  and 
maintain and uphold the human rights of all persons; Article 5 ‐ No law enforcement official may inflict, 
instigate or tolerate any act of torture or other cruel,  inhuman or degrading treatment or punishment, 
nor may  any  law  enforcement official  invoke  superior orders  or  exceptional  circumstances  such  as  a 
state of war or a  threat of war, a  threat  to national  security,  internal political  instability or any other 
public  emergency  as  a  justification  of  torture  or  other  cruel,  inhuman  or  degrading  treatment  or 
punishment;   and Article 6  ‐ Law enforcement officials shall ensure the  full protection of the health of 
persons  in  their  custody  and,  in  particular,  shall  take  immediate  action  to  secure medical  attention 
whenever required. The code was adopted by  the US Congress under resolution 34/169 of December 
17, 1979. 

 
I  understand  you  cannot  be  in  all  places  at  the  one  time,  because  you  are  not  the Omniscient One. 
However, when an inmate or inmate’s family member(s) reaches out to you for help, you can no longer 
stand idle. I am notifying you of the actions taken place in your facility as reported by my wife when she 
is  allowed  to use  the phone and  I  am  requesting  that  you  step  in  and  allow my wife  to observe her 
religious beliefs as long as she is detained within the facility. 

 
When some people think  they are hidden away  in  the darkness or shielded away from public scrutiny, 
they  try  to  get  away with  everything  (not  you,  your  staff).  It  is  our  duty  to  bring  light  to  reveal  the 
hidden secrets and to expose the unjust, wicked and unrighteous. 
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All I am asking is that you cause your staff to cease and desist from harassing my wife while she is at the 
Gwinnett County Detention Center. With warm regards, I am 

 

 
 
Respectfully, 

 
George Witherspoon 
Suite 401‐451 
10945 State Bridge Road 
Alpharetta, GA 30022 

 

 
 
CC: Gwinnett County Clerk of Courts 

US Senate Committee 

 
Attachments (1) 

Letter Dated June 8, 2015 



From: Nikki Fried
To: Cerio, Tim
Subject: Judicial recommendation
Date: Friday, August 28, 2015 10:07:07 AM

Tim-

I hope things are well even though I know you are extremely busy with the looming Hurricane.

While you were not able to attend her interview yesterday, I would like to show my support for Ayana Harris. While
 I don't know her extremely well, what I do know and from my interactions with her, she would be a phenomenal
 Judge and would serve our profession with the highest level of ethics and integrity.

Please let me know if you have any questions. I look forward to seeing you in the future.

Nicole "Nikki" Fried, Esq.
Colodny Fass, P.A.
1401 NW 136th Street
Suite 200
Sunrise, Florida 33323
Cell: (954) 734-3799
Phone: (954) 492-4010
Fax: (954) 492-1144
nfried@colodnyfass.com

**Please note my email address has changed**

This e-mail contains PRIVILEGED AND CONFIDENTIAL information intended only for use of the addressee(s)
 named above. If you are not the intended recipient of this e-mail, or an authorized employee or agent responsible
 for delivering it to the intended recipient, you are hereby notified that any dissemination or copying of this e-mail is
 strictly prohibited. If you have received this e-mail in error, please notify us by reply e-mail and delete this e-mail
 from your records. Thank you for your cooperation.
Disclaimer regarding Uniform Electronic Transactions Act ("UETA") (Florida Statutes Section 668.50): If this
 communication concerns negotiation of a contract or agreement, UETA does not apply to this communication;
 contract formation in this matter shall only occur with manually-affixed original signatures on original documents.

Sent from my iPhone



From: George Witherspoon
To: Piepenbrink, Brad
Cc: Cerio, Tim; Miguel, Melinda
Subject: Government Corruption and Violations committed by Florida Law Enforcement
Date: Friday, August 28, 2015 10:00:29 AM
Attachments: 5. Letter to Deputy Chief of Staff.pdf

Be advised that the state of Florida is about to commit a great injustice which will stain the
 Governor's reputation along with all of his cabinet members. Attached hereto is a letter with
 other documents surrounding an extradition from Georgia to Florida over a case for $600.00
 which is civil in nature not criminal but is being used to transport Deonne Michelle Brunson,
 my wife, from Georgia to Florida because of her being sexually assaulted while in a South
 Florida Hospital (Delray Medical Center). The violations were committed by hospital staff
 members, including doctors and they are using police officers and government systems to
 stalk and harass. 

Note, signed cease and desist orders are forth coming. 

See the attached document.

Thank you in advance for your corporation 

Respectfully, 
George Witherspoon
PH: 949-306-9694
Email: GWITHERSPOON77@GMAIL.COM



 

 

FACSIMILE TRANSMITTAL SHEET 

TO:  FROM: 

Hon. Brad Piepenbrink George Witherspoon 
COMPANY:  DATE: 

FL Governor’s Office  8/27/2015 
FAX NUMBER:  TOTAL NO. OF PAGES, INCLUDING COVER: 

850-410-0510  32 
PHONE NUMBER:  SENDER’S REFERENCE NUMBER: 

850-717-9207   
RE:  YOUR REFERENCE NUMBER: 

Government Corruption    

 URGENT  FOR REVIEW  PLEASE COMMENT  PLEASE REPLY  PLEASE RECYCLE 

NOTES/COMMENTS: 

Please see the attached documents. Be advised that signed cease and desist orders are 
forthcoming. Contact me with any questions you may have.  

Regards,  
George Witherspoon 
PH: 949-306-9694 
Email: GW ITHERSPOON@GMAIL.COM 

 



 
Sent Via Facsimile – 850‐410‐0510 
 
June 23, 2015 

 
Honorable Brad Piepenbrink 
External Affairs Director 
The Capitol 
400 S. Monroe Street 
Tallahassee, FL 32399‐0001 
 
Re: Broward County Florida Case #: 14006757CF10A – Deonne Michelle Brunson 

Gwinnett County Georgia Case #: 15‐B‐02636‐3Q   

Dear Mr. Piepenbrink, 

To follow is a letter and supported documents which was sent to Governor Rick Scott on June 23, 2015. 
The resending of the enclosed letter is because it came to my attention that the Governor’s Office issued 
a Governor’s Warrant which is surprising to me due to the office of the Governor having knowledge of 
the corruption which is taking place and instead have elected to help conceal the government wrong 
doing; I just do not want to believe that. So, I am resending the letter with its attachments / enclosures(5) 
and requesting the following; 
 

1. If a Governor’s Warrant has not been officially issued, that you deny Broward County’s Request 
for a Governor’s Warrant and cause an investigation be opened into Broward Count, Palm Beach 
County and your office because a governor’s warrant was allegedly sent to Gwinnett County 
 
OR 
 

2. If an Official Governor’s Warrant has been issued that the warrant be immediately rescinded  and 
an investigation be opened into the corruption activities of Broward and Palm Beach Counties 

 
Will anyone stand‐up for righteousness? I refuse to believe that corruption in the United States of 
America has become such common place that no one has the intestinal fortitude to stand against the 
wrongdoers.  
 
Thanking you in advance for your cooperation. With warm regards, I am,  
 
  
Respectfully, 

 

 
 
George Witherspoon 
10945 State Bridge Road 
Suite 401‐451 
Alpharetta, GA 30022‐5676 
 
Enclosures and Attachments 

June 23rd 2015 Letter to Governor Rick Scott 
  



From the Desk of 

George Witherspoon 

June 23, 2015 

 
Honorable Rick Scott 
Office of the Governor 
The Capitol 
400 S. Monroe Street 
Tallahassee, FL 32399‐0001 
 
Re: Broward County Florida Case #: 14006757CF10A – Deonne Michelle Brunson 

Gwinnett County Case/Warrant 15W‐08459   

Dear Governor Scott, 

My wife, Deonne M. Brunson was arrested on June 7, 2015 and currently being held at the Gwinnett 

County Detention Center in Georgia for a charge which she had no knowledge. The charge was filed in 

Florida and the state of Florida is stating they are going to extradite my wife to Florida. We vehemently 

oppose this because of the following reason; 

1.   In 2012 – 2013 my wife was hospitalized in the Delray Medical Center located in Palm Beach 

County, see attached letter to Senate Committee on the Judiciary for details, while in the 

hospital she was sexually violated and the hospital used police officers to intimidate and 

attempt to collect a debt 3 days after I removed my wife from the hospital. 

2 .  Although the charge in Florida for which she is being held originated out of Broward County, 
Broward County has indicated that they will not allow the situation to be cleared up because of 

the Palm Beach Florida incident which Broward is counting against my wife as a conviction.  

3.   The alleged crime in Broward is for $600.00 and the state of Florida is willing to extradite 

on something which is said to have happened 2 years ago with a value of $600.00. 

Extradition of my wife will cause tax payers loose thousands of dollars and my wife to lose 

her life. Where is the justice? 

 
My wife has no convictions; she is a hard working woman and a dedicated, loyal wife. She has never 

depended on the government, nor has she ever ask the government, State or Federal, for one dime and 

she should be treated as a person that carries her own weight.    

 

The actions of Broward Count is evidence that Broward County is working (has conspired) with Palm 

Beach County to get my wife back to South Florida and then to Palm Beach so they can cover over the 

Delray Medical Center’s actions regarding the treatment of my wife and other women in Palm Beach 

Florida. 
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Extraditing my wife back to Florida would violate the Violence against Women Act. Please refer to 

pages 6 – 10; 16 – 20 of the attached letter to the Senate Committee on The Judiciary for details. 

 

Therefore, I humbly request that you deny the request of Broward County Florida regarding their 

request for a Governor’s Warrant and cause an investigation to be opened into the matter. 

 
Governor Scott, my wife and I have been married for 18 years and she is not only a part of my life, she is 

now a part of me and I do not want any harm to befall upon her. The individuals responsible and 

participating in these acts of corruption have used the NCIC and police officers which are sworn to 

protect and serve to serve for their own selfish monetary gain. Wherefore, I respectfully request that 

you give my wife the consideration you would want extended to any member of your family in her 

situation and with her circumstances by denying Broward County’s demand for a Governor’s Warrant and 

open an investigation into Broward and Palm Beach County’s corrupt behavior. With warm regards, I am 
 

 
 
Respectfully, 

 

 
 
George Witherspoon 
10945 State Bridge Road 
Suite 401‐451 
Alpharetta, GA 30022‐5676 
 
Enclosures and Attachments 

1.    Letter to Criminal Justice Information Services Division 
2.    Letter to the US  Senate Committee on the Judiciary 
3.    Letters to Gwinnett County Sheriff Butch Conway (2) 

 

 
 
CC: US Senate Committee on the Judiciary 

Georgia Governor ‐ Honorable Nathan Deal 



1 | P a g e  
 
 

March 5, 2015 
 

Criminal Justice Information Services Division-CJIS 
National Crime Information Center-NCIC 
1000 Custer Hollow Road 
Clarksburg West Virginia 26306 
Phone: 304-625-2000 

 
Reference: Fraud Alert Unauthorized use of the NCIC and other government systems. 
Warrant# WTIS-14-022087 for Deonne M Brunson/Palm Beach County Florida 

 
FRAUD ALERT UNAUTHORIZED USE OF NCIC BY 

EMPLOYEES OF PALM BEACH COUNTY 
 
 
 

Please be advised that we need proof and verification that Warrant# WTIS-14-022087 has been removed from 
your data base. I will forward you the court order shortly granting me my requests regarding  Warrant# WTIS-14- 
022087 being permanently removed due to Public Corruption, Murder for Hire, Conspiracy to Defraud, Aggravated 
Identity Theft with the use of government employees and systems along with a slew of other crimes committed, 
everything will be explained in the criminal complaints against the individuals involved. 

 
We have decided to include the FBI in this ordeal due to the murder attempts on my life for monetary gain as they 
advertised the false charge to the media, making my win in State and Federal court a slam dunk. These uneducated 
uncouth people also removed the written agreement from the file on the day of the false arrests, to make it appear as 
though a crime was committed when it was not and then had the audacity to try to hold a jury trial and drag out a 
civil matter in criminal court for almost 2 years just to name a few of the dumb criminal moves being performed in 
Palm Beach County. They wheeled me in court in a wheel chair to support their fake charge knowing full well a 
crime was not ever committed in the county to grant them the right to violate me that way.  Anyway, the entire case 
within Palm Beach was handled non-traditional by me and as ruthless as possible because they need to be jailed and 
removed from their positions as I needed evidence to show to State as well as Federal Court the character and 
ungrateful people the government has decided to employ that are in fact harming people while in Palm Beach 
County Florida. 

 
Right now we have Police Officers, Prosecutors, a Defense Attorney, and 3 Judges involved in this fake charge they 
created. Our cases prove that all these people engaged in a corrupt scheme that involves a direct and indirect abuse 
of a public official’s trust. These people undermine the integrity of federal, state, and local governmental operations 
in violation of federal law. 

 
They are guilty of Fraud, extortion, conflict of interest, nepotism, influence-peddling, and the facilitating of criminal 

activity.  Racketeering Activity 18 U.S.C. § 1961 will be used and proved in all cases filed to show the extortion, 
dealing in obscene matter, dealing in a controlled substance-controlled substance act, slavery and there’s more.  I 
have included several statutes that support my requests from your agency as it is mandatory that you remove the 
warrant due to their crimes.  Copies of some of the lawsuits filed against these people will be forwarded to you 
to support your actions of overriding these people that are abusing your system to terrorize me and my family as I 
was issued a muzzle and refused to keep it on as my rights under the Constitution were not ever waived granting 
anyone from Palm Beach County the right to develop any type of power or control they thought/were trying to 
exercise. Now, if we were guilty of any crime why would they have to remove the written agreement from the case 
on the day of arrest, just Idiots all of them! Your agency will be involved in this portion of the cases: 

 
1. The Revoking of Rights hearing regarding unlawful use and access to government systems to include the 

NCIC- (Your subpoena will explain) 
2. The Barratry Hearing- (your subpoena will explain) 
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3. I am/we are entitled to the Criminal Warrants against them now and criminal litigation to support the 
murder attempts and other violations as this is our right under the constitution due to the following Statute: 

• Title 18 U.S.C. § 242 provides that judges are liable for criminal acts committed under color of law 
meaning that judges may be immune from prosecution for civil misbehavior, but they ARE NOT immune 
from prosecution for criminal behavior. So therefore, I have a right to bring these charges forth to force 
them to admit to their crimes and answer to the charges filed against them. This Statute is not 
unenforceable by other judges due to the fact that I have all evidence indicating they are guilty 199.99%. 

 
The conspiring to violate the constitutional rights of a victim is sick and every case they touched should be 

reviewed and overturned due their misconduct.  With your agency being informed of their crimes your agency 
cannot violate the 4th Amendment right and the right to deprive anyone of their liberty without due process of law 
guaranteed by the 4th Amendment. Involving other government agencies in the Fraud and Deprivation of rights is 
not support by State and Federal law. Your agency cannot support or assist them in their crimes. Please send me 
proof and verification that the warrant is removed as soon as possible. I have also enclosed my notice to Vital 
Records and the Social Security Administration in Columbia SC. Be advised that anything that is attached to the 
Social Security number, Birth Certificate or Date of Birth should be voided and removed from your systems as 
mentioned earlier a court order will support my requests. 

 
I am thanking you in advance for your cooperation. 

 
 
 

All packages should be addressed to: 
Mrs. Witherspoon 

C/O George Witherspoon 
Address: 3122 Mahan Drive, Suite 801-262 

Tallahassee Florida 32308 
Phone: 561-206-7308 

 
 
 
 
 

Cordially, 
 

Mrs. Witherspoon owner of the Private 
Estate/Trust for Deonne M Brunson 
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Statutes enclosed-See attached Statutes to support your removal of any activity for Palm Beach County. A 50 State 
Due diligence/investigative report performed by my team will be entered into my litigation showing and reflecting 
that no one should be reporting to such systems from any State in this matter under the name Deonne M Brunson or 
Dionne Witherspoon. 

 
 
 
 
 

Title 18, U.S.C., Section 242 
Deprivation of Rights Under Color of Law 

 
This statute makes it a crime for any person acting under color of law, statute, ordinance, regulation, or custom to 
willfully deprive or cause to be deprived from any person those rights, privileges, or immunities  secured  or 
protected by the Constitution and laws of the U.S. This law further prohibits a person acting under color of law, 
statute, ordinance, regulation or custom to willfully subject or cause to be subjected any person to different 
punishments, pains, or penalties, than those prescribed for punishment of citizens on  account  of such person being 
an alien or by reason of his/her color or race. 

 
Acts under "color of any law" include acts not only done by federal, state, or local officials within the bounds or 
limits of their lawful authority, but also acts done without and beyond the bounds of their lawful authority; provided 
that, in order for unlawful acts of any official to be done under "color of any law," the unlawful acts must be done 
while such official is purporting or pretending to act in the performance of his/her official duties. This definition 
includes, in addition to law enforcement officials, individuals such as Mayors, Council persons, Judges,  Nursing  
Home Proprietors, Security Guards, etc., persons who are bound by laws, statutes ordinances, or customs. 

 
Punishment varies from a fine or imprisonment of up to one year, or both, and if bodily injury results or if such 
acts include the use, attempted use, or threatened use of a dangerous weapon, explosives, or fire shall be fined 
or imprisoned up to ten years or both, and if death results, or if such acts include kidnapping or an attempt to 
kidnap, aggravated sexual abuse or an attempt to commit aggravated sexual abuse, or an attempt to kill, shall 
be fined under this title, or imprisoned for any term of years or for life, or both, or may be sentenced to 
death. 

 
Title 18, U.S.C., Section 241 
Conspiracy Against Rights 

 
This statute makes it unlawful for two or more persons to conspire to injure, oppress, threaten, or intimidate any 
person of any state, territory or district in the free exercise or enjoyment of any right or privilege  secured  to 
him/her by the Constitution or the laws of the United States, (or because of his/her having exercised the same). It 
further makes it unlawful for two or more persons to go in disguise on the highway or on the premises of another 
with the intent to prevent or hinder his/her free exercise or enjoyment of any rights so  secured . 

 
Punishment varies from a fine or imprisonment of up to ten years, or both; and if death results, or if such acts 
include kidnapping or an attempt to kidnap, aggravated sexual abuse or an attempt to commit aggravated sexual 
abuse, or an attempt to kill, shall be fined under this title or imprisoned for any term of years, or for life, or may be 
sentenced to death. 
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Title 18, U.S.C., Section 249 
Matthew Shepard and James Byrd, Jr., Hate Crimes Prevention Act 

 
This statute makes it unlawful to willfully cause bodily injury—or attempting to do so with fire, firearm, or other 
dangerous weapon—when 1) the crime was committed because of the actual or perceived race, color, religion, 
national origin of any person, or 2) the crime was committed because of the actual or perceived religion, national 
origin, gender, sexual orientation, gender identity, or disability of any person and the crime affected interstate or 
foreign commerce or occurred within federal special maritime and territorial jurisdiction. The law also provides 
funding and technical assistance to state, local, and tribal jurisdictions to help them to more effectively investigate, 
prosecute, and prevent hate crimes. The law provides for a maximum 10–year prison term, unless death (or attempts 
to kill) results from the offense, or unless the offense includes kidnapping or attempted kidnapping, or aggravated 
sexual abuse or attempted aggravated sexual abuse. For offenses not resulting in death, there is a seven–year statute 
of limitations. For offenses resulting in death, there is no statute of limitations. 



 

From the Desk of 

George K. Witherspoon 
 
 
Sent Via FedEx Overnight Delivery Tracking #: 7730‐2865‐6761 

 
March 2, 2015 

 
Honorable Chuck Grassley 
US Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510‐6050 

 

 
 
Ref.: Use of Law Enforcement and Judiciary Positions to intimidate, collect debts, stalk and harass to 

include Palm Beach County Case #:  50‐2013‐CF‐007127‐AXXX‐MB  & 50‐2013‐CF‐007127‐BXXX‐MB 
 

 
 
Dear Mr. Grassley, 

 
This  letter  is  a  call  for  action  to be  implemented   on  and  against  civilians  and  government   employees 

using government agencies and their employees  to access government  systems  to  include  the utilization 

of  Law  Enforcement  and  the  Judiciary  to  collect  debts  and  bring  criminal  charges  against my wife  and 

me, when there was no crime committed. 
 

 
Allow me  to  introduce myself; my  name,  as  stated  above  is George Witherspoon.    I  grew  up  in  small 

town  America,  on  a  small  farm  owned  by my parents which was  handed  down  to my  father  from my 

grandfather. Growing up  in a  small  town,  I was  taught  small  town  values, one of which  is always  treat 

people  the way  you want  to be  treated,  in other words,  “do unto others  as  you would  have  them  do 

unto you”. 
 

 
I’ve  gladly  and  proudly  served  my  country  in  the  US Navy  for  10  years  before  deciding  to  exit  the 

military. While  serving  in  the military  I was  awarded  numerous  accommodations   and metals.  I  exited 

active duty service from the Navy in 1991 with an Honorable Discharge. 
 

 
Being a US Veteran  I have a certain  respect  for authority and structure. Albeit, entering  into  the civilian 

world,  I quickly  learned  that civilians do not possess  that  same  trait. So,  finding employment outside of 

the military  proved more  difficult  than  anticipated,   not  because  I was  not  qualified  for  the  positions 

sought,  but  because  there was  a hatred  aim  toward  ex‐military  by  the people  I was  sworn  to  protect, 

even die  for.  I was not asking, nor was  I seeking any  favors or special  treatment,  just the opportunity  to 

prove my worth.  So, searching  for a job took months then months turned  into years.  I’ve heard excuses 

from; “if  I hire you, you will  take my  job”  to” you  think you are better  than  the  rest of us because  you 

were in the Navy” to “you have to start at the bottom and work up, although you qualify for the job you 

have to work your way up to being paid $60,000 a year” and the funniest of all “if you are hired, you will 

take all of the girls from me”. Hard to believe people would say these things, but it is true. 
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Needless  to say,  I ended up without a home and without a vehicle because  I did not have  the means to 

pay my debts any  longer. So,  I changed my strategy and searched  for  jobs  in sales  instead of electronic 

repair, my first area of expertise. 

After a failed marriage, I met the love of my life in 1996 and we were married in 1997 and remain 

married today. 
 

 
My wife was pursuing a career in the music business before we met and her love for music continues 

even to this day. 
 

 
The following pages will provide accounts which my wife and I have been arrested due to people seeking 

to control my actions by using  their  friends, associates and associations within various  law enforcement 

agencies and the judiciary. 

 

Statement of Salient Facts 
Date or Estimate Details and Description of Infraction 

  
Late 1998 A   childhood   friend   of  my  wife,   Shanel  Wilks   of  Columbia,   SC   sent   a 

uniformed  Police  Officer  to  visit  my  wife  and  intimidate  her  and  collect
$600.00 or $900.00. 

  
Between 1998 – 2001 
(her demands continued 

until her death in 2010) 

My wife’s mother (only woman my wife knew as her mother)  demanded

that  I  give  her  $50,000  cash.  When  I  refused,  she  made  the  following 

statement;  “I  am  going  to  get  these white  people  to  teach  you  a  thing  or
two”. 

  
Around March to August 
2002 
Georgia 

I  entered  into  an  agreement  with  a  builder,  Donald  K.  Rogers  building

homes  in  Cumming,  Georgia  (Forsyth  County),  which  had  a  home  for  sale 
and advertising the home, below market value by over $200,000. 

 
I  informed  the builder  that  I did not have  the money he was  requesting  to 
take  possession  of  the  property  and  he  recommended  that  I  give  him  a 
postdated  check and he would hold  the check until  I get  the money  for  the 
home.      I  informed my wife  and  I decided  to  accept  the  arrangement with 
the builder. 

 
After  taking  possession  of  the  property  with  the  intent  to  make  a  few 

repairs  then  sell  the  home  for  full market  value  to  capture  the  additional 
equity.   I  was   informed,   by  an  appraiser,   that  the  property  would  not 
appraise  for  the expectant $800,000 and  it would not even appraise  for  the 
price which the builder was asking. 

 
Balance of this page left blank 
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 the  best way to proceed. But, to get the case dismissed  it would  require 
going  to court  a  few  times before  the  case  could be dismissed. Neither my 
wife  nor  I  understood   his  logic.  Additionally,    it  alarmed   my wife  and me 
when Mr. Kulick  stated  that “you can get  the clerk’s office  to post anything 

in the court docket”. 

 
All remaining court dates are documented  in the court docket, however,  the 
method  in which  the  case was handled by Mr. Kulick  are mentioned  in  the 
paragraph below. 

 
In March  2014  and April  2014  I made  attempts  to  reach Mr.  Kulick  but he 
refused to return my phone calls. No updates, no attempts  to contact me to 
prepare  for the case or discuss the grounds which I believed the case should 
be dismissed. 

  
January 2014 
Georgia 

While  sitting  in  my  vehicle  waiting  for  my  wife  to  complete  a  business 
transaction  in  Kingsland,  GA.  Two  Kingsland GA  Police Officers  came  up  to 
the SUV from the left rear of the vehicle yelling at me telling me to place my 
hands on the steering wheel. 

 
Confused   and  dumbfounded,    I  complied  and  asked  the  officers what was 
this  about.  The  female Officer  replied  “we  think  you  have warrants”.    The 
Officers  requested  that  I exit  the vehicle. Once  I was out of  the vehicle,  the 
male officer asked  if I had any weapons on me or  in the vehicle,  I told him  I 
did not have any weapons.      I was  searched by  the Officer  then handcuffed 
and  taken  to  the police  vehicle  and  seated  in  the  rear of  the  vehicle.    The 
Officer then asked if they could search the vehicle and I told him, no. 

 
While  in the rear of the vehicle  the  female Officer radioed  in and requested 
a check on my name. The check came back with a warrant  for Cumming GA 
however,  when  they   requested   if  they  wanted  me  detained,   to  me   it 
sounded  like  the  voice  on  the  other  end  said  no.  However,  the  Officer 
stated  they wanted me detained  and would  come  to pick me up. So,  I was 
transported to Camden County Jail. 

 
That  night  I  spoke   with my wife  and  she  informed   me  she was  going  to 
contact Forsyth County to get to the bottom of everything. 

 
The next morning, when  I called my wife, she  informed me that  the Clerk of 
Court   in  Forsyth  County  was   faxing   information   to  Camden  County   to 
release  me  because  the  charges  were  dropped  and  I  should  have  never 
been detained. 

 
The case with Palm Beach County remains open although  it should not be because the bill with the hotel 

was overpaid with a guaranteed check which was accepted by the hotel on July 6, 2014, two days before 

being arrested by Boca Raton Police. 
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Mr.  Grassley,    I  am writing   to  you  because   within  the  previous   pages  of  this  letter  I  have  given  you 

instances  in  five different  states wherein  civilians  have used  their  family,  friends  and or  associates  and 

association within  law enforcement  and  the  Judiciary  system  to  systematically  cause hardship upon me 

and my  family.  I have provided  you with one of  the many  causes of homelessness which have plagued 

our US Veterans,  although  I,  along with millions  of other  veterans,  offered our  lives  for  the  safety  and 

benefit of America  and Americans. But,  returning  to America  and American  civilian  life has proven  that 

some Americans hold Veterans out as being the enemy, which is a preposterous  thought. 
 

 
The  Judiciary  System  is  seriously  flawed,  especially  at  the  State  and County  levels.  Flawed  to  the point 

that  instead  of  running  across  the  occasional  bad  police  officer,  prosecutor  or  judge  it  has  become 

expected  and  maybe  even  accepted  as  the  norm,  that  should  you  have  to  face  a  police  officer, 

prosecutor or  judge,  they are more  likely,  than not  to be corrupt  and have a price.  Juries are  rigged by 

both  sides and often used  so  Judges  can escape  the  ridicule of violating  rights and not doing  their  jobs 

justly and with honor. 
 

 
I write to you to ask you to return justice to the Judiciary System, because  in the mentioned case, prema 

facie evidence was purposely withheld to make it appear as if though a crime was committed by my wife 

and me; when the true crime was committed by the Delray Medical Center when they sexually assaulted 

my wife while under  their care, the Police Officers  for using their badge and uniform  to perform actions 

of a collection  agents and  the Staff of  the Embassy  Suites when  they  stole  from my wife’s  luggage  and 

attempted  to  steal our  vehicle  (Mercedes  Benz CL 500 Coupe, which was  paid  in  full with no  liens)  all 

while using the law in an attempt to make it legal, this is appalling. 
 

 
The  Judiciary  System  no  longer  advocates  righteousness.   Instead  of  the  Justice  System  providing  a 

means  of  uncovering  and  bringing  the  truth  to  the  light which  is  then  used  to  administer  justice,  it  is 

now more  about winning  regardless  if  the  charges  are  true  or  false.  The  character  of  prosecutors  are 

now, win  at  all  cost  regardless  if  the  defendant  is  innocent  of  the  crime  accused, win,  truth  is  not  in 

them. That  is  sickening, because G‐D, who  is Truth,  gave  law enforcement  officers  the mind and desire 

to pursue  those  that commit crimes, He gave prosecutors  the mind  to prosecute  violators of  law based 

on  evidence  and witnesses   and  he  gave  Judges  the mind  and  ability  to  pass  righteous  judgment.  But 

instead  of  carrying  out  their  jobs with dignity,  honor  and  integrity,  they  use  their positions  to oppress 

they use  their positions  to gain  riches and  they use  their positions  to gain wealth, all at  the expense of 

the very people they were sworn to protect and serve, at the expense of the innocent. 
 

 
The  case  referenced  herein  came  about  for  one  purpose  and  one  purpose  only,  that  purpose, was  to 

shield  Delray Medical  Center  from  being  prosecuted  for  the wrong which  they  committed  against my 

wife while she was  in their care.  It was an attempt  to cause enough stress on my wife to force her back 
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into  the hospital  and  cause her  to die without  responsibility. Me,  as a husband,  finding  the  love of my 

life  lying non‐responsive  on the  floor, will do all  I can to ensure she  is restored  to good health and good 

reputation.  Instead of providing  the quality  care  the hospital was obligated  to provide, as mentioned  in 

the  statements   above,  the hospital  lied  in  their  statements   to me  about  the medications   which  they 

were and planning on administering  to my wife. 
 

 
As my wife  became more  and more  lucid,  due  to  the  anesthetics   dissipating   out  of  her  system,  she 

began to remember more and more of what happened to her while  in the coma at the hospital.  I did not 

take my wife to the hospital to be sexually violated, and neither would you. The hospital’s policy was; no 

visitors were  allowed  to  be  in  the  ICU  between  the  hours  of  6:00  –  8:00,  both  am  and  pm.  Although 

most nurses did not have a concern with me  staying during  those hours,  some would become  agitated 

when  I remained passed  the prescribed  time. On the days when  I  left during the prescribed  time,  I used 

this time to shower and eat. I now beat myself after learning what my wife was subjected to while  in the 

care of Delray Medical Center in my absence. 
 

 
In  the military  I was proud of myself  for protecting  those  that  could not protect  themselves,  I  took my 

oath  seriously.  Leaving my wife  in  the hospital during  those  times with people  that have also  taken  an 

oath, not  to  just care  for my wife, but also  to protect her, because  she was  in  their care and could not 

protect herself,  I was wrong  to believe  that  the hospital  staff  took  their oat seriously as  I  took my oath. 

The  hospital  failed  to  protect  my  wife,  during  her  most  vulnerable  time,  in my  absence.  Now,  the 

hospital  is using the Judiciary System to cover‐up their illicit, repulsive, and immoral wrong doing. 
 

 
The members of  the  Judiciary  System have been given absolute power, because  there  are very  little,  if 

any,  quality  assurance   systems   to  ensure  compliance   with  the  letter  of  the  law.  Because  there  is  no 

active  judiciary  compliance  agency  independent  of  the  local  judiciaries  in  place,  Police Officers  do  not 

fear  prosecution;   Prosecutors   do  not  fear  prosecution  and   Judges  do  not  fear  prosecution   for  their 

wrong  doing.  So,  by  default,  Police Officers,  Prosecutors   and  Judges  have  been  given  absolute  power 

and we all know, with complete  certainty, one  thing when  it comes  to absolute power; absolute power 

corrupts, absolutely. 
 

 
So,  in a country where  there  should be only one  law, one  for  the  stranger  and  the  same  for  the home 

born, we  find ourselves where,  if you know a police officer, a prosecutor or a  judge you “win” because 

very few of these position holders have the  intestinal  fortitude  to stand‐up  for righteousness  and say no 

to corruption  and  corrupt  acts. This  is  sad because most of  these position holders  consider  themselves 

to be highly  esteemed  and or even  religious,  yet  they  oppress  the  innocent  and pervert  justice.  These 

position holders perform  their duties  to benefit  their own agendas and more often  than not,  it  involves 

their bank account, not justice and certainly not righteousness. 
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Over  the  past  eighteen  years,  I  have  been  arrested  and  incarcerated    in  5  states  on  bogus  charges  as 

follows; 
 

 
 My  refusal  to prostitute my wife  for $30,000  (incarcerated  for 56 days on multiple  charges  of 

Theft by Deception, Theft of Services and Theft by Taking – Forsyth County GA) 

 My purchasing  a Mercedes  Benz  (incarcerated  for 7 months  on  charge  of Automotive  Theft – 

Mecklenburg County NC and Fairfax County VA) 

 Me  taking  my  wife  to  the  hospital   (incarcerated   for  23  days  on  charges  of  Defrauding  an 

Innkeeper – Palm Beach County FL) 

 The arresting officer  said she  thought  I had warrants  (incarcerated  for 1 day – Camden County 

GA) 
 
 
Not one of  the arrests was because an actual  crime was committed by my wife or me, but because we 

refused  to  be  complicit  to  immoral  and  illicit  acts  of  unsavory  people,  family members  included. We 

choose  to  live our  lives  in a manner which  first honors G‐D. We also  live our  lives  respectful of others, 

respecting  our  fellowman;  however  our  fellowman  has  only  tried  to  get, my wife  and me  involved  in 

illegal activities. We choose  to respect and obey  the  law of  the  land, although  the upholders of the  law 

have  not  respected  our  constitutional  rights  or  the  laws  placed  for  protection  by  the  state  or  federal 

government.    Instead  the  law upholders  are assisting civilians  in stalking, harassing and  intimidating my 

family and me for the sake of profit and or other decrepit purpose. 
 

 
We,  as Americans,  have  a  duty  to  obey  the  law,  and  both  a  right  and  legal  obligation  to  decide with 

whom we associate  and work  in our business endeavors. Utilizing  law enforcement  and  the  judiciary  to 

intimidate my wife and me for refusing to break the law, or commit  immoral acts to satisfy their agendas 

is deplorable, because  the very people assigned  to enforce  the  law are assisting  in the deeds of creating 

crimes  and  criminal  situations  to prosecute  and  criminalize  the  innocent,  thereby  removing  them  from 

society, the modern day enslavement method. 
 

 
Arresting my wife  for  something which  she  had  no  involvement  is  the  very  epitome  of  injustice.  But, 

knowing  that her arrest was because she was not supposed  to  live and arresting her was an attempt  to 

cause  future  permanent  harm  to  her,  by  instigating  excessive  stress  and  stressful  conditions   in  an 

attempt to force her early untimely demise, is absolutely revolting. 
 

 
Any State withholding  evidence which exonerates  the accused,  for  the  sake of winning  and  the gain of 

profit or any other selfish purpose  is nothing short of evil wickedness. 
 

 
Within  this  letter,  I have provided  information on  situations wherein  civilians,  through  the utilization of 

their  family,  friends,  associates  and or associations  have used government  personnel  and government 
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systems  to  collect  debt,  intimidate,  stalk  and  harass my  family  and me  for  nearly  two  decades,  all  of 

which  are  violations  of  Title  18  USC  §  241  –  Conspiracy  against  rights  &  Title  18  U.S.  Code  §  242  – 

Deprivation  of  rights  under  color  of  law.  Additionally,    these  actions  violated  Section  1983  of  the  Civil 

Rights Act of 1871. Enough  is enough,  it  is past  time  for  these  illegal actions  to cease and desist,  so my 

wife and I can be more productive citizens of these United States of America. 
 

 
WHEREFORE,  I respectfully  request the following of The Committee; 

‐   The  charges,   referenced   herein  on   the   cases   identified   above,   are  dismissed 

without prejudice and the Palm Beach County bench warrants WTIS‐14‐022086 and 

WTIS‐14‐022087  are vacated and stricken from record; 
 

 
‐   An  investigation  into  the Palm Beach County  Judiciary  System with attention on all 

of  the  individuals   involved   in  investigating  and  prosecuting  the  case  against  my 

wife and me; 
 

 
‐   Criminal  charges  against  the  doctors  and  nurses  at  the  Delray  Medical  Center 

located  in Delray Beach Florida  for sexually assaulting and causing  injury to my wife 

while in their care; 
 

 
‐   Criminal  charges  against  nurse  Ebonee  Blackwell  for providing  false  information  in 

a fraudulent FBI file to the Delray Medical Center which  in turn provided  the file to 

the Delray Beach Police Department, placing my wife and me in a false light; 
 

 
‐   Criminal  charges  against  any  and  all  FBI  agents  which  provided  or  assisted   in 

providing  documents  to  include  letterheads,  folders,  envelopes  etc.  containing  the 

FBI logo and seal to civilians; 
 

 
‐   The  immediate  release  from duty of  the Delray  Police Officers which accepted  the 

fake  FBI  file as having merit delivered  to  them  through unofficial  channels  as  they 

should have known  that any official  law enforcement  file would be  transmitted  via 

the normal chain of custody not through civilians; 
 

 
‐   Criminal   charges   against   the  Delray   Police  Officers  whom   after   knowing   the 

information  provided  to  them was  fraudulent  failed  to  report  the  incident  thereby 

failing   to   have   the   persons   providing   the   fraudulent   FBI   information   duly 

prosecuted   as  required  by   law.  This   failure  perpetuates   the  actions  of  these 

civilians committing  this indignant crime; 
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‐   Criminal  charges against  staff of Delray Medical Center  for using Police Officers  for 

intimidation with the intent to collect a debt; 
 

 
‐   The  removal  of my wife  and my  name  from  the  NCIC;  Issue  an  injunction  which 

prevents  the  reoccurrence  of my wife’s  and my  name  and  information  being  re‐ 

posted to the NCIC for charges which are no longer active; 
 

 
FURTHERMORE,  the Boca Raton Police Department denied me  the  right  to  file charges against  the  staff 

members of the Boca Raton Embassy Suites  for stealing  items  from our  luggage after being arrested on 

July 8, 2013 and  forced  to  leave  the  luggage  in  the care of  the hotel. THEREFORE,  I am  requesting  that 

charges  be  brought  against  the  staff  employed  at  the  Boca  Raton  Embassy  Suites  Hotel  between  the 

dates of July 6, 2013 and July 31, 2013 for removing items from our belongings  left at the hotel. 
 

 
Sir,  I am asking  that you place yourself  in my shoes, and  imagine  your wife, daughter, mother,  sister or 

girlfriend being sexually violated while  in  the hospital and the persons  responsible  for  the violations use 

law  enforcement   and  the  judiciary  to  cover  over  the  crime  by  using  the  first  opportunity    to  create  a 

criminal  charge  out  of  a  situation which would  not  even  become  civil  because  the  check would  have 

been paid regardless. How would that make you feel? What would you do? How would you protect your 

family? 
 

 
This  is  2015  not  1615,  we  are  free  Americans  and  have  constitutional   rights.  Individuals  using  the 

National Crime  Investigative Computer and other government  systems  to “keep  tabs” on my  family and 

me to oppress,  intimidate and harass are  illegal acts and violate our constitutional  rights;  it angers me to 

know, this type of mentality still exists in the 21 century. With warm regards I am, 
 

 
 
Respectfully, 

 

 
 
George K. Witherspoon 
3122 Mahan Drive 
Suite 801‐262 
Tallahassee, FL 32308 

 

 
 
CERTIFICATION:      This  is  to  certify  that  I, George  K. Witherspoon   have  signed  this  document  and  I  do 
hereby, under  the penalty of perjury hereby  certify  that,  to the best of my recollection,  the statements 
contained within the twenty‐one pages of this document are true and factual. 

 

 
 
CC: 



From the Desk of 

George Witherspoon 
 

 
 
June 8, 2015 

 
Sheriff Butch Conway 
Gwinnett County Sheriff’s Office 
2900 University Parkway NE 
Lawrenceville, GA 30044 

 
Ref.: Deonne M. Brunson 

 
Dear Sheriff Conway, 

 
Deonne Brunson, my wife, was arrested on Sunday, June 7, 2015 on a charge from Broward County 
Florida and is currently being held for extradition. Currently her health is not well and has never been the 
same after I found her non‐responsive on the floor in December 2012. When she was arrested two of the 
arresting officers had to support her so she could walk (they would not allow me to escort her) to their 
car. I love my wife more than words could ever say and I only want the best for her so she can live a long 
healthy and happy life. Her health is not good and she is and has been fragile since coming out of the 
coma in late January 2013, with some days better than other days. 

 
This letter is to notify the Gwinnett County Courts and Sheriff’s Office that while in your custody and care 
my wife has been denied her rights. After being arrested and taken into the detention center she tried to 
call me, however, the phone system did not allow her call to go through. She made, to my knowledge, 
three attempts to exercise her free call with no success. In the last attempt to call instead of saying her 
name she gave me a message, “I am not getting my free call”. I have been to the Sheriff’s office both on 
Sunday and today to get her access to the phone and also to insure she is doing well, all things 
considered. 

 
Because she has been denied her basic right of, “making one free phone call”, it becomes very difficult 
for me to know and feel that she is being properly taken care of, that she is being taken care of as you 
would want your loved one to be taken care of while in the care of any facility. 

 
I am requesting that she be given proper phone access and she be placed on a kosher diet while at 
Gwinnett County Detention Center. With warm regards, I am 

 

 
 
Respectfully, 

 

 
 
George Witherspoon 
10945 State Bridge Road 
Suite 401‐451 
Alpharetta, GA 30022 

 

 
 
CC: Gwinnett County Courts 



From the Desk of 

George Witherspoon 
 

 

 
 
 

Sent Via Facsimile To – 770‐822‐3115 
 

 
 
June 19, 2015 

 
Sheriff Butch Conway 
Gwinnett County Sheriff’s Office 
2900 University Parkway NE 
Lawrenceville, GA 30044 

 
Ref.: Deonne Michelle Brunson – Inmate ID 99526679 

 
Dear Sheriff Conway, 

 
Let  this  letter serve as official notification to your office  that certain  individuals within  the  staff at  the 
Gwinnett  County  Detention  Center  guarding  and  providing  support  services  to  inmates  have  been 
malicious  in  their  actions  and  have  cause  undue  hardship  upon my wife,  referenced  above.  See  the 
attached letter, which was going to be destroyed if the staff members ceased in the malicious actions. 

 
However, on June 18, 2015 my wife was scheduled in court at 0830 which was rescheduled because her 
Attorney did not show‐up. 

 
At 1342  I  received a call  from my wife and when  I asked  if she was ok, she said no and proceeded to 
explain to me that she was taken and placed on suicide watch because, she felt, of a document(s) she 
wrote which documents her  treatment while at  the detention center, after notifying the staff that she 
does not take synthetic medication, which is her religious right. She informed me that the counselor that 
came to her made the following statement “we are in control around here, you are not in control”. Then 
she was placed  in a cell with no bed, no wheel chair, no shower and her clothing taken away from her 
and she was placed in a green jumpsuit. She further informed me the mattress was on the floor and the 
floor had a strong bleach smell, which affects her respiratory system in a negative manner. 

 
In the phone conversation my wife informed me that she will most likely not be given an opportunity to 
call me  in  the  evening  because what  the  staff did when  she was  initially brought  into  the detention 
center, denied use of the phone by not activating her phone PIN. 

 
After  speaking with my wife,  at  1445  I  called  the Medical  Liaison  to  the Detention  Center,  Corporal 
Foster and expressed my concerns about the conditions which my wife is currently being held, all while 
she is in a deteriorated state of health, even when she is living in the best of environmental conditions. 

 
Corporal Foster stated she was  in  fact the Medical Liaison and was glad that  I contacted her regarding 
the situation with my wife and although she had no personal knowledge of my wife’s condition she will 
look into it after getting off the phone with me. 

 
When  I  informed  Corporal  Foster  that my wife  feels  the  counselor was  retaliating  because my wife 
documenting her cruel treatment at the detention center, Corporal Foster became offended and stated 
the staff does not retaliate in any way. 
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June  19,  2015  at  0910,  I  called  Corporal  Foster  to  inquire  into  the  status  and  condition  of my wife 
because my  wife  was  not  allowed  phone  privileges  the  night  of  June  18,  2015.  Corporate  Foster 
informed me that all inmates have access to the phone during every shift and she may not want to call 

 
me. It was further explained to Corporal Foster that, due to my wife’s health condition she will contact 
me each and every  time  she has access  to  the phone.     After explaining  to Corporal Foster about my 
wife’s denied use of the phone, which included her basic right to a free phone call, after she was initially 
detained she recommitted her previous statement and added that her PIN not working and not having 
access to the phone are two different things, and PIN problems are resolved within minutes, I said  it  is 
semantics. 

 
If what Corporal Foster is saying is true in all cases, why did it take three(3) days for my wife’s PIN to be 
activated and only activated after I spent an hour on the phone with your staff members informing them 
she did not have use of the phone and was denied her basic rights? 

 
If what Corporal Foster  is  true  in all  cases, why was my wife  taken  to  isolation after writing  to notify 
higher‐up that the counselors are lying in the reports to create a reason to administer drugs? 

 
Sheriff Conway, I was willing to overlook the violation of rights  infraction committed by your facility on 
the first day my wife was detained. However, now her health  is coming  into  jeopardy and the facility’s 
staff has now  violated her basic  rights  to  a  free phone  call, and has  violated her  right  to  freedom of 
religion by  intimidating her  to  take medication which will only  cause her harm. The detention  center 
staff  members  violating  these,  in  turn  bring  you  into  violation  of  the  Code  of  Conduct  for  Law 
Enforcement Officials, more specifically, Article 1 – Law enforcement officials shall at all times fulfil the 
duty  imposed on  them by  law, by  serving  the  community and by protecting all persons against  illegal 
acts,  consistent with  the high degree of  responsibility  required by  their profession;    Article 2 –  In  the 
performance  of  their  duty,  law  enforcement  officials  shall  respect  and  protect  human  dignity  and 
maintain and uphold the human rights of all persons; Article 5 ‐ No law enforcement official may inflict, 
instigate or tolerate any act of torture or other cruel,  inhuman or degrading treatment or punishment, 
nor may  any  law  enforcement official  invoke  superior orders  or  exceptional  circumstances  such  as  a 
state of war or a  threat of war, a  threat  to national  security,  internal political  instability or any other 
public  emergency  as  a  justification  of  torture  or  other  cruel,  inhuman  or  degrading  treatment  or 
punishment;   and Article 6  ‐ Law enforcement officials shall ensure the  full protection of the health of 
persons  in  their  custody  and,  in  particular,  shall  take  immediate  action  to  secure medical  attention 
whenever required. The code was adopted by  the US Congress under resolution 34/169 of December 
17, 1979. 

 
I  understand  you  cannot  be  in  all  places  at  the  one  time,  because  you  are  not  the Omniscient One. 
However, when an inmate or inmate’s family member(s) reaches out to you for help, you can no longer 
stand idle. I am notifying you of the actions taken place in your facility as reported by my wife when she 
is  allowed  to use  the phone and  I  am  requesting  that  you  step  in  and  allow my wife  to observe her 
religious beliefs as long as she is detained within the facility. 

 
When some people think  they are hidden away  in  the darkness or shielded away from public scrutiny, 
they  try  to  get  away with  everything  (not  you,  your  staff).  It  is  our  duty  to  bring  light  to  reveal  the 
hidden secrets and to expose the unjust, wicked and unrighteous. 



June 19, 2015 
Ref.: Deonne Michelle Brunson – Inmate ID 99526679 
Notice of Malicious Actions by Detention Center Staff Toward Inmate
Page 3 of 3 

 

 
 
 
All I am asking is that you cause your staff to cease and desist from harassing my wife while she is at the 
Gwinnett County Detention Center. With warm regards, I am 

 

 
 
Respectfully, 

 
George Witherspoon 
Suite 401‐451 
10945 State Bridge Road 
Alpharetta, GA 30022 

 

 
 
CC: Gwinnett County Clerk of Courts 

US Senate Committee 

 
Attachments (1) 

Letter Dated June 8, 2015 



From: Stearns, Heather
To: Cerio, Tim
Subject: FW: Acknowledgment Letter
Date: Friday, August 28, 2015 9:35:05 AM
Attachments: FL ack ltr.pdf

FYI
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Kennett, Michael [mailto:Michael.Kennett@em.myflorida.com] 
Sent: Friday, August 28, 2015 8:49 AM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: Fwd: Acknowledgment Letter
 
Heather:
FEME Region IV letter acknowledging receipt of the major disaster declaration request.
 
Sent from my Verizon Wireless 4G LTE DROID

-------- Original Message --------
Subject: FW: Acknowledgment Letter
From: "Rosenberg, Evan" <Evan.Rosenberg@em.myflorida.com>
To: "Koon, Bryan" <Bryan.Koon@em.myflorida.com>,"Kennett, Michael"
 <Michael.Kennett@em.myflorida.com>
CC: "Day, Cathy" <Cathy.Day@em.myflorida.com>,"Borras, Joseph"
 <Joseph.Borras@em.myflorida.com>

This is simply the acknowledgment letter that FEMA has received the Governor’s declaration
 request.
 
Michael – please forward a copy over to our EOG contacts. Thanks!
 
ER
 



From: Bruey, Gary [mailto:Gary.Bruey@fema.dhs.gov] 
Sent: Thursday, August 27, 2015 6:53 PM
To: Rosenberg, Evan
Cc: Quarles, Terry; Samaan, Robert
Subject: Acknowledgment Letter
 
Evan: please pass this to the Governor's staff.  Thanks, Gary

Gary Bruey | Deputy Director | Recovery Division | FEMA Region IV | 770-220-5331 (w) |
 404-909-5204 (c) | 770-220-3129 (f) | gary.bruey@fema.dhs.gov





From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Protecting Medicaid, Medicare Liens, Settlements, & Set-Asides CLE - Final Call for Advance Discount
Date: Friday, August 28, 2015 9:24:50 AM

If you are having trouble viewing this email, click here.

 Protecting Medicaid, Medicare Liens, Settlements, & Set-
Asides CLE

Wednesday, Sept. 16, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Call for Advance Discount
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits      

Representing clients in obtaining Medicare and Medicaid benefits provides consistent
 workflow and has increased with millions of retirees and individuals on governments
 benefits. The costs of elder healthcare, long-term care, and nursing homes have dramatically
 increased in recent years. Yet, only a small minority of clients has adequate insurance and
 funding for such costs. For most of the population, Medicaid & Medicare provides the
 principal funding of care. This has caused an unprecedented need for counsel fluent in asset
 protection techniques to assist clients seeking government benefits. Attorneys who counsel
 seniors & their families must be fluent in Medicare set-Asides and techniques to protect asset
 while qualifying for Medicare & Medicaid. At the same time, practitioners must understand
 the process of settling with and obtaining liens on payments made by Medicare. Registration
 includes access to course and reference materials that serve as a helpful guide to the
 numerous topics and techniques discussed by the panel of nationally recognized faculty.

Key Agenda Points     View Complete Agenda  

Effective Asset Planning
Utilizing Special Need & Trusts-based Solutions
Planning for Critical Needs
Successful Tax & Trust Considerations
What You Need to Know about Medicare Benefits
Protecting Medicare's Interest
Taking Advantage of the Step-by-Step Lien Process
Set-Aside Arrangements
Making Sense of Repayment of Funds Paid by Medicare



The Role of Medicare Liens & Settlements in Litigation
Priority of Medicare Liens
Navigating the Medicare System
Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Jason Lazarus, CEO of Synergy Settlement Services & Pioneer on Lien Resolutions
Brett Newman, National Authority on Medicare Law and Liens
Dave Place, Leading Practitioner on Medicaid Liens

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the live teleconference and receive
 FULL CLE & MCLE CREDIT (where available) if they cannot attend the live
 teleconference.
                             

Click to Learn More: Final Call for Advance Discount
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Cerio, Tim
To: Kennett, Michael
Cc: Stearns, Heather
Subject: Re: Executive Order 15-173 - T.S. Erika
Date: Friday, August 28, 2015 8:49:58 AM

By the way – thank you both for the great work this morning. Never fails that there's always a
 Chinese fire drill when you least need it.

Sent from my iPhone

On Aug 28, 2015, at 8:46 AM, Cerio, Tim <Tim.Cerio@eog.myflorida.com> wrote:

Sent from my iPhone

Begin forwarded message:

From: "Smith, Susan" <Susan.Smith@eog.MyFlorida.com>
Date: August 28, 2015 at 8:41:43 AM EDT
To: "Cerio, Tim" <Tim.Cerio@eog.myflorida.com>, "Stearns,
 Heather" <Heather.Stearns@eog.myflorida.com>, "Wyland, Kerri"
 <Kerri.Wyland@eog.myflorida.com>
Subject: Executive Order 15-173 - T.S. Erika

 
 

Susan L. Smith
Criminal Justice Liaison &
Victims' Rights Coordinator
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, FL 32399-0001
Phone: 850.717.9310
Direct:  850.717.9311
Fax:      850.488.9810
 

 
 
 
From: CAP209LGBIZHUBC353@EOG.MYFLORIDA.COM
 [mailto:CAP209LGBIZHUBC353@EOG.MYFLORIDA.COM] 
Sent: Friday, August 28, 2015 8:26 AM
To: Smith, Susan
Subject: Attached Scan Document



 
 



From: Cerio, Tim
To: Kennett, Michael
Cc: Stearns, Heather
Subject: Fwd: Executive Order 15-173 - T.S. Erika
Date: Friday, August 28, 2015 8:46:57 AM
Attachments: ATT00001.htm

ATT00002.htm

Sent from my iPhone

Begin forwarded message:

From: "Smith, Susan" <Susan.Smith@eog.MyFlorida.com>
Date: August 28, 2015 at 8:41:43 AM EDT
To: "Cerio, Tim" <Tim.Cerio@eog.myflorida.com>, "Stearns, Heather"
 <Heather.Stearns@eog.myflorida.com>, "Wyland, Kerri"
 <Kerri.Wyland@eog.myflorida.com>
Subject: Executive Order 15-173 - T.S. Erika

 
 

Susan L. Smith
Criminal Justice Liaison &
Victims' Rights Coordinator
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, FL 32399-0001
Phone: 850.717.9310
Direct:  850.717.9311
Fax:      850.488.9810
 



file:///C/Users/samss/Documents/ATT00001_46 htm[11/18/2015 5:57:00 PM]

 

 

 

From: CAP209LGBIZHUBC353@EOG.MYFLORIDA.COM
 [mailto:CAP209LGBIZHUBC353@EOG.MYFLORIDA.COM] 
Sent: Friday, August 28, 2015 8:26 AM
To: Smith, Susan
Subject: Attached Scan Document

 

 



file:///C/Users/samss/Documents/ATT00002_18 htm[11/18/2015 5:57:00 PM]



From: Smith, Susan
To: Cerio, Tim; Stearns, Heather; Wyland, Kerri
Subject: Executive Order 15-173 - T.S. Erika
Date: Friday, August 28, 2015 8:41:47 AM
Attachments: SKMBT C35315082808250.pdf

 
 

Susan L. Smith
Criminal Justice Liaison &
Victims' Rights Coordinator
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, FL 32399-0001
Phone: 850.717.9310
Direct:  850.717.9311
Fax:      850.488.9810
 

 
 
 
From: CAP209LGBIZHUBC353@EOG.MYFLORIDA.COM
 [mailto:CAP209LGBIZHUBC353@EOG.MYFLORIDA.COM] 
Sent: Friday, August 28, 2015 8:26 AM
To: Smith, Susan
Subject: Attached Scan Document
 
 





















From: Smith, Susan
To: Cerio, Tim
Subject: RE: EO
Date: Friday, August 28, 2015 8:10:45 AM

Got it.
 

Susan L. Smith
Criminal Justice Liaison &
Victims' Rights Coordinator
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, FL 32399-0001
Phone: 850.717.9310
Direct:  850.717.9311
Fax:      850.488.9810
 

 
 
 

From: Cerio, Tim 
Sent: Friday, August 28, 2015 8:10 AM
To: Schutz, Jackie; Smith, Susan
Subject: Fwd: EO
 

Sent from my iPhone

Begin forwarded message:

From: "Kennett, Michael" <Michael.Kennett@em.myflorida.com>
Date: August 28, 2015 at 8:07:43 AM EDT
To: "Stearns, Heather" <Heather.Stearns@eog.myflorida.com>,
 "tim.cerio@eog.myflorida.com" <tim.cerio@eog.myflorida.com>
Cc: "Gallaher, Aaron" <Aaron.Gallaher@em.myflorida.com>
Subject: EO

 
 
Michael T. Kennett



Chief Legal Counsel
Florida Division of Emergency Management
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100
Michael.Kennett@em.myflorida.com
(850) 528-5637
 



From: Cerio, Tim
To: Schutz, Jackie; Smith, Susan
Subject: Fwd: EO
Date: Friday, August 28, 2015 8:10:27 AM
Attachments: 15-173.docx

ATT00001.htm

Sent from my iPhone

Begin forwarded message:

From: "Kennett, Michael" <Michael.Kennett@em.myflorida.com>
Date: August 28, 2015 at 8:07:43 AM EDT
To: "Stearns, Heather" <Heather.Stearns@eog.myflorida.com>,
 "tim.cerio@eog.myflorida.com" <tim.cerio@eog.myflorida.com>
Cc: "Gallaher, Aaron" <Aaron.Gallaher@em.myflorida.com>
Subject: EO 

 
 
Michael T. Kennett
Chief Legal Counsel
Florida Division of Emergency Management
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100
Michael.Kennett@em.myflorida.com
(850) 528-5637
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STATE OF FLORIDA 
OFFICE OF THE GOVERNOR 

EXECUTIVE ORDER NUMBER 15-173 
(Tropical Storm Erika) 

 
  WHEREAS, as of 8:00 a.m. on Friday, August 28, 2015, Tropical Storm Erika is 

traversing the northeastern Caribbean Sea with maximum sustained winds of fifty miles per 

hour; 

WHEREAS, the National Hurricane Center forecasts that Tropical Storm Erika will 

strengthen into a hurricane after it passes south of the islands of the Bahamas; 

WHEREAS, the five-day forecast issued by the National Hurricane Center predicts that, 

from August 30 and continuing through September 2, Tropical Storm Erika will travel up the 

spine of Florida’s peninsula; 

WHEREAS, Tropical Storm Erika poses a severe threat to the entire State of Florida and 

requires that timely precautions are taken to protect the communities, critical infrastructure, and 

general welfare of this State; 

WHEREAS, as Governor, I am responsible to meet the dangers presented to this state 

and its people by this emergency; and, 

  NOW, THEREFORE, I, RICK SCOTT, as Governor of Florida, by virtue of the 

authority vested in me by Article IV, Section 1(a) of the Florida Constitution and by the Florida 

Emergency Management Act, as amended, and all other applicable laws, promulgate the 

following Executive Order, to take immediate effect: 

  Section 1.  Because of the foregoing conditions, I declare that a state of emergency 

exists in every county within the State of Florida. 
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Section 2.  I designate the Director of the Division of Emergency Management as the 

State Coordinating Officer for the duration of this emergency and direct him to execute the 

State’s Comprehensive Emergency Management Plan and other response, recovery, and 

mitigation plans necessary to cope with the emergency.  Pursuant to section 252.36(1)(a), Florida 

Statutes, I delegate to the State Coordinating Officer the authority to exercise those powers 

delineated in sections 252.36(5)–(10), Florida Statutes, which he shall exercise as needed to meet 

this emergency, subject to the limitations of section 252.33, Florida Statutes.  In exercising the 

powers delegated by this Order, the State Coordinating Officer shall confer with the Governor to 

the fullest extent practicable.  The State Coordinating Officer shall also have the authority to: 

A. Invoke and administer the Emergency Management Assistance Compact 

(“EMAC”) (sections 252.921-.933, Florida Statutes) and other compacts and agreements existing 

between the State of Florida and other states, and the further authority to coordinate the 

allocation of resources from such other states that are made available to Florida under such 

compacts and agreements so as best to meet this emergency. 

B. Seek direct assistance and enter into agreements with any and all agencies of 

the United States Government as may be needed to meet the emergency. 

C. Direct all state, regional and local governmental agencies, including law 

enforcement agencies, to identify personnel needed from those agencies to assist in meeting the 

needs created by this emergency, and to place all such personnel under the direct command and 

coordination of the State Coordinating Officer to meet this emergency. 

D. Designate Deputy State Coordinating Officers.  The State Coordinating 

Officer shall have the authority to enter such orders as may be needed to implement any of the 

foregoing powers. 
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  Section 3.  I order the Adjutant General to activate the Florida National Guard for the 

duration of this emergency, and I place the National Guard under the coordination and direction 

of the State Coordinating Officer for the duration of this emergency. 

  Section 4.  I also find that the special duties and responsibilities resting upon some 

State, regional, and local agencies and other governmental bodies in responding to the 

emergency may require them to waive or deviate from the statutes, rules, ordinances, and orders 

they administer.  I delegate to the State and regional agencies the authority to waive or deviate 

from such statutes, rules, or agency orders to the extent that such actions are needed to cope with 

this emergency, including, but not limited to, any and all statutes, rules, or orders that affect 

budgeting, leasing, printing, purchasing, travel, conditions of employment, and the compensation 

of employees.  I delegate to county, regional, and local governmental agencies the authority to 

likewise waive or deviate from their respective rules, ordinances, or orders.  Any waiver of or 

deviation from statutes, rules, ordinances, or orders shall be by emergency rule or order in 

accordance with sections 120.54(4) and 252.46, Florida Statutes, and shall expire in thirty days 

from the date of this Executive Order, unless extended by the agency in increments not 

exceeding thirty days, and in no event shall remain in effect beyond the earlier of the date of 

expiration of this Order, as extended, or ninety days from the date of issuance of this Order.  All 

governmental agencies exercising this authority in response to this emergency shall advise the 

State Coordinating Officer contemporaneously or as soon as is practicable. 

  Without limiting the generality of the foregoing, I order the following: 

A. I give all agencies whose employees are certified by the American Red Cross 

as disaster service volunteers within the meaning of Section 110.120(3), Florida Statutes, the 
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authority to release any such employees for such service as requested by the Red Cross to meet 

this emergency. 

B. I authorize the Department of Transportation (DOT) to waive the collection of 

tolls and other fees and charges for the use of the Turnpike and other public highways, to the 

extent such waiver may be needed to provide emergency assistance or facilitate the evacuation of 

the affected counties; to reverse the flow of traffic or close any and all highways and portions of 

highways as may be needed for the safe and efficient transportation of evacuees to those counties 

that the State Coordinating Officer may designate as destination counties for evacuees in this 

emergency; to suspend enforcement of the registration requirements pursuant to sections 

316.545(4) and 320.0715, Florida Statutes, for commercial motor vehicles that enter Florida to 

provide emergency services or supplies, to transport emergency equipment, supplies or 

personnel, or to transport FEMA mobile homes or office style mobile homes into or from 

Florida; to waive the hours of service requirements for such vehicles; and to waive by special 

permit the warning signal requirements in the Utility Accommodations Manual to accommodate 

public utility companies from other jurisdictions which render assistance in restoring vital 

services.  The DOT shall also have the authority to waive the size and weight restrictions for 

divisible loads on any vehicles transporting emergency equipment, services, supplies, and 

agricultural commodities and citrus as recommended by the Commissioner of Agriculture, 

allowing the establishment of alternate size and weight restrictions for all such vehicles for the 

duration of the emergency.  In doing so, the DOT shall issue permits and such vehicles shall be 

subject to such special conditions as the DOT may endorse on any such permits.  Nothing in this 

Executive Order shall be construed to allow any vehicle to exceed weight limits posted for 

bridges and like structures, or relieve any vehicle or the carrier, owner, or driver of any vehicle 
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from compliance with any restrictions other than those specified in this Executive Order, or from 

any statute, rule, order, or other legal requirement not specifically waived herein or by 

supplemental order by the State Coordinating Officer; 

C. I authorize the Executive Director of the Department of Highway Safety and 

Motor Vehicles (DHSMV) to suspend enforcement of the registration requirements pursuant to 

sections 316.545(4) and 320.0715, Florida Statutes, for commercial motor vehicles that enter 

Florida to provide emergency services or supplies, to transport emergency equipment, supplies or 

personnel, or to transport FEMA mobile homes or office style mobile homes into or from 

Florida; and to waive the hours of service requirements for such vehicles; to suspend the 

enforcement of the licensing and registration requirements under the International Fuel Tax 

Agreement (IFTA) pursuant to Chapter 207 Florida Statutes, and the International Registration 

Plan (IRP) pursuant to section 320.0715, Florida Statutes, for motor carriers or drivers operating 

commercial motor vehicles that are properly registered in other jurisdictions and that are 

participating in emergency relief efforts through the transportation of equipment and supplies or 

providing other assistance in the form of emergency services.  Recordkeeping and other 

applicable requirements for existing IFTA and IRP licensees and registrants are not affected by 

this order. Furthermore, the DHSMV shall have the discretion to waive fees for duplicate or 

replacement vessel registration certificates, vessel title certificates, vehicle license plates, vehicle 

registration certificates, vehicle tag certificates, vehicle title certificates, handicapped parking 

permits, replacement drivers’ licenses, and replacement identification cards and to waive the 

additional fees for the late renewal of or application for such licenses, certificates, and 

documents due to the effects of adverse weather conditions.  In addition, the DHSMV is 

authorized to defer administrative actions and waive fees imposed by law for the late renewal or 
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application for the above licenses, certificates, and documents, which were delayed due to the 

effects of adverse weather conditions, including in counties wherein the DHSMV has closed 

offices, or any office of the County Tax Collector that acts on behalf of the DHSMV to process 

renewals has closed offices due to adverse weather conditions.  The DHSMV shall promptly 

notify the State Coordinating Officer when the waiver is no longer necessary. 

D. In accordance with section 465.0275, Florida Statutes, pharmacists are 

authorized to dispense up to a 30-day emergency prescription refill of maintenance medication to 

persons who reside in an area or county covered under this Executive Order and to emergency 

personnel who have been activated by their state and local agency but who do not reside in an 

area or county covered by this Executive Order. 

E. I give all State agency heads the authority to suspend the effect of any statute, 

rule, ordinance, or order, to the extent needed to procure any and all necessary supplies, 

commodities, services, temporary premises, and other resources, including, but not limited to, 

any and all statutes, rules, ordinances, or orders which affect budgeting, leasing, printing, 

purchasing, travel, and the condition of employment and the compensation of employees, but not 

limited to, any statute, rule, ordinance, or order shall be suspended only to the extent necessary to 

ensure the timely performance of disaster response functions as prescribed in the State 

Comprehensive Emergency Management Plan, or as directed by the State Coordinating Officer.  

Furthermore, I authorize the Executive Office of the Governor to waive all statutes affecting 

budgeting to the extent necessary to provide budget authority for state agencies to cope with this 

emergency.  Any waiver of statutes, rules, ordinances, or orders shall be by emergency rule or 

order in accordance with sections 120.54(4) and 252.46, Florida Statutes, and shall expire in 

thirty days from the date of this Executive Order unless extended in increments of no more than 
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thirty days by the agency, and in no event shall remain in effect beyond the earlier of the date of 

expiration of this Order, as extended, or ninety days from the date of issuance of this Order. 

F. I give all State agency heads responsible for the use of State buildings and 

facilities the authority to close such buildings and facilities in those portions of the State affected 

by this emergency, to the extent to meet this emergency. 

G. I give all State agency heads the authority to abrogate the time requirements, 

notice requirements, and deadlines for final action on applications for permits, licenses, rates, 

and other approvals under any statutes or rules under which such application are deemed to be 

approved unless disapproved in writing by specified deadlines, and all such time requirements 

that have not yet expired as of the date of this Executive Order are suspended and tolled to the 

extent needed to meet this emergency. 

  Section 5.  All public facilities, including elementary and secondary schools, 

community colleges, state universities, and other facilities owned or leased by the state, regional 

or local governments that are suitable for use as public shelters shall be made available at the 

request of the local emergency management agencies to ensure the proper reception and care of 

all evacuees. 

  Section 6.  I find that the demands placed upon the funds appropriated to the agencies 

of the State of Florida and to local agencies are unreasonably great and may be inadequate to pay 

the costs of coping with this disaster.  In accordance with section 252.37(2), Florida Statutes, I 

direct that sufficient funds be made available, as needed, by transferring and expending moneys 

appropriated for other purposes, moneys from unappropriated surplus funds, or from the Budget 

Stabilization Fund. 
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  Section 7.  All State agencies entering emergency final orders or other final actions in 

response to this emergency shall advise the State Coordinating Officer contemporaneously or as 

soon as practicable. 

  Section 8.  Medical professionals and workers, social workers, and counselors with 

good and valid professional licenses issued by states other than the State of Florida may render 

such services in Florida during this emergency for persons affected by this emergency with the 

condition that such services be rendered to such persons free of charge, and with the further 

condition that such services be rendered under the auspices of the American Red Cross or the 

Florida Department of Health. 

  Section 9.  Pursuant to section 501.160, Florida Statutes, it is unlawful and a violation 

of section 501.204 for a person to rent or sell or offer to rent or sell at an unconscionable price 

within the area for which the state of emergency is declared, any essential commodity including, 

but not limited to, supplies, services, provisions, or equipment that is necessary for consumption 

or use as a direct result of the emergency. 

  Section 10. Any person authorized to deliver medications under chapter 893, Florida 

Statutes, who delivers medications to pharmacies or hospitals located within the area(s) declared 

to be under a state of emergency by this Executive Order shall enjoy the same road access 

available to emergency vehicles provided the State Coordinating Officer determines, after 

consultation with the appropriate Emergency Support Function(s), that: 

A. Law enforcement officials in the declared area(s) can provide adequate 

security to protect the medications from theft; 

B. The weight of a delivery vehicle will not jeopardize the structural integrity of 

any roadway or bridge located within the declared area; 
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C. Delivery vehicles will not negatively impact evacuation activities in the 

declared area(s); and, 

D. Delivery vehicles will not negatively impact any response or recovery 

activities occurring within the declared area(s). 

 After consulting with the appropriate Emergency Support Function(s), and after 

consulting with local officials, the State Coordinating Officer shall dictate the routes of ingress 

and egress that drivers must follow when delivering medications to pharmacies or hospitals 

located within the declared area(s). 

Section 11. All actions taken by the Director of the Division of Emergency 

Management with respect to this emergency before the issuance of this Executive Order are 

ratified.  This Executive Order shall expire sixty days from this date unless extended. 
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IN TESTIMONY WHEREOF, I have hereunto set 
my hand and caused the Great Seal of the State of 
Florida to be affixed, at Tallahassee, the Capital, 
this _____ day of August, 2015. 
 
 

 
      ______________________________________ 
      GOVERNOR 
       
 
 
ATTEST: 
 
 
_____________________________ 
SECRETARY OF STATE 
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From: Kennett, Michael
To: Stearns, Heather; Cerio, Tim
Cc: Gallaher, Aaron
Subject: EO
Date: Friday, August 28, 2015 8:09:47 AM
Attachments: 15-173.docx

 
 
Michael T. Kennett
Chief Legal Counsel
Florida Division of Emergency Management
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100
Michael.Kennett@em.myflorida.com
(850) 528-5637
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STATE OF FLORIDA 
OFFICE OF THE GOVERNOR 

EXECUTIVE ORDER NUMBER 15-173 
(Tropical Storm Erika) 

 
  WHEREAS, as of 8:00 a.m. on Friday, August 28, 2015, Tropical Storm Erika is 

traversing the northeastern Caribbean Sea with maximum sustained winds of fifty miles per 

hour; 

WHEREAS, the National Hurricane Center forecasts that Tropical Storm Erika will 

strengthen into a hurricane after it passes south of the islands of the Bahamas; 

WHEREAS, the five-day forecast issued by the National Hurricane Center predicts that, 

from August 30 and continuing through September 2, Tropical Storm Erika will travel up the 

spine of Florida’s peninsula; 

WHEREAS, Tropical Storm Erika poses a severe threat to the entire State of Florida and 

requires that timely precautions are taken to protect the communities, critical infrastructure, and 

general welfare of this State; 

WHEREAS, as Governor, I am responsible to meet the dangers presented to this state 

and its people by this emergency; and, 

  NOW, THEREFORE, I, RICK SCOTT, as Governor of Florida, by virtue of the 

authority vested in me by Article IV, Section 1(a) of the Florida Constitution and by the Florida 

Emergency Management Act, as amended, and all other applicable laws, promulgate the 

following Executive Order, to take immediate effect: 

  Section 1.  Because of the foregoing conditions, I declare that a state of emergency 

exists in every county within the State of Florida. 
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Section 2.  I designate the Director of the Division of Emergency Management as the 

State Coordinating Officer for the duration of this emergency and direct him to execute the 

State’s Comprehensive Emergency Management Plan and other response, recovery, and 

mitigation plans necessary to cope with the emergency.  Pursuant to section 252.36(1)(a), Florida 

Statutes, I delegate to the State Coordinating Officer the authority to exercise those powers 

delineated in sections 252.36(5)–(10), Florida Statutes, which he shall exercise as needed to meet 

this emergency, subject to the limitations of section 252.33, Florida Statutes.  In exercising the 

powers delegated by this Order, the State Coordinating Officer shall confer with the Governor to 

the fullest extent practicable.  The State Coordinating Officer shall also have the authority to: 

A. Invoke and administer the Emergency Management Assistance Compact 

(“EMAC”) (sections 252.921-.933, Florida Statutes) and other compacts and agreements existing 

between the State of Florida and other states, and the further authority to coordinate the 

allocation of resources from such other states that are made available to Florida under such 

compacts and agreements so as best to meet this emergency. 

B. Seek direct assistance and enter into agreements with any and all agencies of 

the United States Government as may be needed to meet the emergency. 

C. Direct all state, regional and local governmental agencies, including law 

enforcement agencies, to identify personnel needed from those agencies to assist in meeting the 

needs created by this emergency, and to place all such personnel under the direct command and 

coordination of the State Coordinating Officer to meet this emergency. 

D. Designate Deputy State Coordinating Officers.  The State Coordinating 

Officer shall have the authority to enter such orders as may be needed to implement any of the 

foregoing powers. 
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  Section 3.  I order the Adjutant General to activate the Florida National Guard for the 

duration of this emergency, and I place the National Guard under the coordination and direction 

of the State Coordinating Officer for the duration of this emergency. 

  Section 4.  I also find that the special duties and responsibilities resting upon some 

State, regional, and local agencies and other governmental bodies in responding to the 

emergency may require them to waive or deviate from the statutes, rules, ordinances, and orders 

they administer.  I delegate to the State and regional agencies the authority to waive or deviate 

from such statutes, rules, or agency orders to the extent that such actions are needed to cope with 

this emergency, including, but not limited to, any and all statutes, rules, or orders that affect 

budgeting, leasing, printing, purchasing, travel, conditions of employment, and the compensation 

of employees.  I delegate to county, regional, and local governmental agencies the authority to 

likewise waive or deviate from their respective rules, ordinances, or orders.  Any waiver of or 

deviation from statutes, rules, ordinances, or orders shall be by emergency rule or order in 

accordance with sections 120.54(4) and 252.46, Florida Statutes, and shall expire in thirty days 

from the date of this Executive Order, unless extended by the agency in increments not 

exceeding thirty days, and in no event shall remain in effect beyond the earlier of the date of 

expiration of this Order, as extended, or ninety days from the date of issuance of this Order.  All 

governmental agencies exercising this authority in response to this emergency shall advise the 

State Coordinating Officer contemporaneously or as soon as is practicable. 

  Without limiting the generality of the foregoing, I order the following: 

A. I give all agencies whose employees are certified by the American Red Cross 

as disaster service volunteers within the meaning of Section 110.120(3), Florida Statutes, the 
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authority to release any such employees for such service as requested by the Red Cross to meet 

this emergency. 

B. I authorize the Department of Transportation (DOT) to waive the collection of 

tolls and other fees and charges for the use of the Turnpike and other public highways, to the 

extent such waiver may be needed to provide emergency assistance or facilitate the evacuation of 

the affected counties; to reverse the flow of traffic or close any and all highways and portions of 

highways as may be needed for the safe and efficient transportation of evacuees to those counties 

that the State Coordinating Officer may designate as destination counties for evacuees in this 

emergency; to suspend enforcement of the registration requirements pursuant to sections 

316.545(4) and 320.0715, Florida Statutes, for commercial motor vehicles that enter Florida to 

provide emergency services or supplies, to transport emergency equipment, supplies or 

personnel, or to transport FEMA mobile homes or office style mobile homes into or from 

Florida; to waive the hours of service requirements for such vehicles; and to waive by special 

permit the warning signal requirements in the Utility Accommodations Manual to accommodate 

public utility companies from other jurisdictions which render assistance in restoring vital 

services.  The DOT shall also have the authority to waive the size and weight restrictions for 

divisible loads on any vehicles transporting emergency equipment, services, supplies, and 

agricultural commodities and citrus as recommended by the Commissioner of Agriculture, 

allowing the establishment of alternate size and weight restrictions for all such vehicles for the 

duration of the emergency.  In doing so, the DOT shall issue permits and such vehicles shall be 

subject to such special conditions as the DOT may endorse on any such permits.  Nothing in this 

Executive Order shall be construed to allow any vehicle to exceed weight limits posted for 

bridges and like structures, or relieve any vehicle or the carrier, owner, or driver of any vehicle 
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from compliance with any restrictions other than those specified in this Executive Order, or from 

any statute, rule, order, or other legal requirement not specifically waived herein or by 

supplemental order by the State Coordinating Officer; 

C. I authorize the Executive Director of the Department of Highway Safety and 

Motor Vehicles (DHSMV) to suspend enforcement of the registration requirements pursuant to 

sections 316.545(4) and 320.0715, Florida Statutes, for commercial motor vehicles that enter 

Florida to provide emergency services or supplies, to transport emergency equipment, supplies or 

personnel, or to transport FEMA mobile homes or office style mobile homes into or from 

Florida; and to waive the hours of service requirements for such vehicles; to suspend the 

enforcement of the licensing and registration requirements under the International Fuel Tax 

Agreement (IFTA) pursuant to Chapter 207 Florida Statutes, and the International Registration 

Plan (IRP) pursuant to section 320.0715, Florida Statutes, for motor carriers or drivers operating 

commercial motor vehicles that are properly registered in other jurisdictions and that are 

participating in emergency relief efforts through the transportation of equipment and supplies or 

providing other assistance in the form of emergency services.  Recordkeeping and other 

applicable requirements for existing IFTA and IRP licensees and registrants are not affected by 

this order. Furthermore, the DHSMV shall have the discretion to waive fees for duplicate or 

replacement vessel registration certificates, vessel title certificates, vehicle license plates, vehicle 

registration certificates, vehicle tag certificates, vehicle title certificates, handicapped parking 

permits, replacement drivers’ licenses, and replacement identification cards and to waive the 

additional fees for the late renewal of or application for such licenses, certificates, and 

documents due to the effects of adverse weather conditions.  In addition, the DHSMV is 

authorized to defer administrative actions and waive fees imposed by law for the late renewal or 
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application for the above licenses, certificates, and documents, which were delayed due to the 

effects of adverse weather conditions, including in counties wherein the DHSMV has closed 

offices, or any office of the County Tax Collector that acts on behalf of the DHSMV to process 

renewals has closed offices due to adverse weather conditions.  The DHSMV shall promptly 

notify the State Coordinating Officer when the waiver is no longer necessary. 

D. In accordance with section 465.0275, Florida Statutes, pharmacists are 

authorized to dispense up to a 30-day emergency prescription refill of maintenance medication to 

persons who reside in an area or county covered under this Executive Order and to emergency 

personnel who have been activated by their state and local agency but who do not reside in an 

area or county covered by this Executive Order. 

E. I give all State agency heads the authority to suspend the effect of any statute, 

rule, ordinance, or order, to the extent needed to procure any and all necessary supplies, 

commodities, services, temporary premises, and other resources, including, but not limited to, 

any and all statutes, rules, ordinances, or orders which affect budgeting, leasing, printing, 

purchasing, travel, and the condition of employment and the compensation of employees, but not 

limited to, any statute, rule, ordinance, or order shall be suspended only to the extent necessary to 

ensure the timely performance of disaster response functions as prescribed in the State 

Comprehensive Emergency Management Plan, or as directed by the State Coordinating Officer.  

Furthermore, I authorize the Executive Office of the Governor to waive all statutes affecting 

budgeting to the extent necessary to provide budget authority for state agencies to cope with this 

emergency.  Any waiver of statutes, rules, ordinances, or orders shall be by emergency rule or 

order in accordance with sections 120.54(4) and 252.46, Florida Statutes, and shall expire in 

thirty days from the date of this Executive Order unless extended in increments of no more than 
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thirty days by the agency, and in no event shall remain in effect beyond the earlier of the date of 

expiration of this Order, as extended, or ninety days from the date of issuance of this Order. 

F. I give all State agency heads responsible for the use of State buildings and 

facilities the authority to close such buildings and facilities in those portions of the State affected 

by this emergency, to the extent to meet this emergency. 

G. I give all State agency heads the authority to abrogate the time requirements, 

notice requirements, and deadlines for final action on applications for permits, licenses, rates, 

and other approvals under any statutes or rules under which such application are deemed to be 

approved unless disapproved in writing by specified deadlines, and all such time requirements 

that have not yet expired as of the date of this Executive Order are suspended and tolled to the 

extent needed to meet this emergency. 

  Section 5.  All public facilities, including elementary and secondary schools, 

community colleges, state universities, and other facilities owned or leased by the state, regional 

or local governments that are suitable for use as public shelters shall be made available at the 

request of the local emergency management agencies to ensure the proper reception and care of 

all evacuees. 

  Section 6.  I find that the demands placed upon the funds appropriated to the agencies 

of the State of Florida and to local agencies are unreasonably great and may be inadequate to pay 

the costs of coping with this disaster.  In accordance with section 252.37(2), Florida Statutes, I 

direct that sufficient funds be made available, as needed, by transferring and expending moneys 

appropriated for other purposes, moneys from unappropriated surplus funds, or from the Budget 

Stabilization Fund. 
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  Section 7.  All State agencies entering emergency final orders or other final actions in 

response to this emergency shall advise the State Coordinating Officer contemporaneously or as 

soon as practicable. 

  Section 8.  Medical professionals and workers, social workers, and counselors with 

good and valid professional licenses issued by states other than the State of Florida may render 

such services in Florida during this emergency for persons affected by this emergency with the 

condition that such services be rendered to such persons free of charge, and with the further 

condition that such services be rendered under the auspices of the American Red Cross or the 

Florida Department of Health. 

  Section 9.  Pursuant to section 501.160, Florida Statutes, it is unlawful and a violation 

of section 501.204 for a person to rent or sell or offer to rent or sell at an unconscionable price 

within the area for which the state of emergency is declared, any essential commodity including, 

but not limited to, supplies, services, provisions, or equipment that is necessary for consumption 

or use as a direct result of the emergency. 

  Section 10. Any person authorized to deliver medications under chapter 893, Florida 

Statutes, who delivers medications to pharmacies or hospitals located within the area(s) declared 

to be under a state of emergency by this Executive Order shall enjoy the same road access 

available to emergency vehicles provided the State Coordinating Officer determines, after 

consultation with the appropriate Emergency Support Function(s), that: 

A. Law enforcement officials in the declared area(s) can provide adequate 

security to protect the medications from theft; 

B. The weight of a delivery vehicle will not jeopardize the structural integrity of 

any roadway or bridge located within the declared area; 
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C. Delivery vehicles will not negatively impact evacuation activities in the 

declared area(s); and, 

D. Delivery vehicles will not negatively impact any response or recovery 

activities occurring within the declared area(s). 

 After consulting with the appropriate Emergency Support Function(s), and after 

consulting with local officials, the State Coordinating Officer shall dictate the routes of ingress 

and egress that drivers must follow when delivering medications to pharmacies or hospitals 

located within the declared area(s). 

Section 11. All actions taken by the Director of the Division of Emergency 

Management with respect to this emergency before the issuance of this Executive Order are 

ratified.  This Executive Order shall expire sixty days from this date unless extended. 

 

 

  



10 
 

 
IN TESTIMONY WHEREOF, I have hereunto set 
my hand and caused the Great Seal of the State of 
Florida to be affixed, at Tallahassee, the Capital, 
this _____ day of August, 2015. 
 
 

 
      ______________________________________ 
      GOVERNOR 
       
 
 
ATTEST: 
 
 
_____________________________ 
SECRETARY OF STATE 



From: Stearns, Heather
To: Cerio, Tim
Subject: Fw: Erika
Date: Friday, August 28, 2015 8:05:27 AM
Attachments: Erika.docx

Sent using OWA for iPhone

From: Kennett, Michael <Michael.Kennett@em.myflorida.com>
Sent: Friday, August 28, 2015 7:48:23 AM
To: Gallaher, Aaron; Stearns, Heather
Subject: Fwd: Erika
 
Aaron:
I'm on my way.  Here is what Heather edited last night.

Sent from my Verizon Wireless 4G LTE DROID

-------- Original Message --------
Subject: Erika
From: "Stearns, Heather" <Heather.Stearns@eog.myflorida.com>
To: "Kennett, Michael" <Michael.Kennett@em.myflorida.com>
CC: 
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STATE OF FLORIDA 
OFFICE OF THE GOVERNOR 

EXECUTIVE ORDER NUMBER 15-173 
(Tropical Storm Erika) 

 
  WHEREAS, as of 5:00 p.m. on Thursday, August 27, 2015, Tropical Storm Erika is 

traversing the northeastern Caribbean Sea with maximum sustained winds of forty-five miles per 

hour; 

WHEREAS, the National Hurricane Center forecasts that Tropical Storm Erika will 

strengthen into a hurricane after it passes across the islands of the Bahamas; 

WHEREAS, the five-day forecast issued by the National Hurricane Center predicts that, 

from August 30 and continuing through September 1, Tropical Storm Erika will travel up or 

immediately adjacent to the entire East Coast of Florida; 

WHEREAS, Tropical Storm Erika poses a severe threat to the entire State of Florida and 

requires that timely precautions are taken to protect the communities, critical infrastructure, and 

general welfare of this State; 

WHEREAS, as Governor, I am responsible to meet the dangers presented to this state and 

its people by this emergency; and, 

  NOW, THEREFORE, I, RICK SCOTT, as Governor of Florida, by virtue of the 

authority vested in me by Article IV, Section 1(a) of the Florida Constitution and by the Florida 

Emergency Management Act, as amended, and all other applicable laws, promulgate the following 

Executive Order, to take immediate effect: 

  Section 1.  Because of the foregoing conditions, I declare that a state of emergency 

exists in every county within the State of Florida. 
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Section 2.  I designate the Director of the Division of Emergency Management as the 

State Coordinating Officer for the duration of this emergency and direct him to execute the State’s 

Comprehensive Emergency Management Plan and other response, recovery, and mitigation plans 

necessary to cope with the emergency.  Pursuant to section 252.36(1)(a), Florida Statutes, I 

delegate to the State Coordinating Officer the authority to exercise those powers delineated in 

sections 252.36(5)–(10), Florida Statutes, which he shall exercise as needed to meet this 

emergency, subject to the limitations of section 252.33, Florida Statutes.  In exercising the powers 

delegated by this Order, the State Coordinating Officer shall confer with the Governor to the fullest 

extent practicable.  The State Coordinating Officer shall also have the authority to: 

A. Invoke and administer the Emergency Management Assistance Compact 

(“EMAC”) (sections 252.921-.933, Florida Statutes) and other compacts and agreements existing 

between the State of Florida and other states, and the further authority to coordinate the allocation 

of resources from such other states that are made available to Florida under such compacts and 

agreements so as best to meet this emergency. 

B. Seek direct assistance and enter into agreements with any and all agencies of 

the United States Government as may be needed to meet the emergency. 

C. Direct all state, regional and local governmental agencies, including law 

enforcement agencies, to identify personnel needed from those agencies to assist in meeting the 

needs created by this emergency, and to place all such personnel under the direct command and 

coordination of the State Coordinating Officer to meet this emergency. 

D. Designate Deputy State Coordinating Officers.  The State Coordinating Officer 

shall have the authority to enter such orders as may be needed to implement any of the foregoing 

powers. 
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  Section 3.  I order the Adjutant General to activate the Florida National Guard for the 

duration of this emergency, and I place the National Guard under the coordination and direction 

of the State Coordinating Officer for the duration of this emergency. 

  Section 4.  I also find that the special duties and responsibilities resting upon some 

State, regional, and local agencies and other governmental bodies in responding to the emergency 

may require them to waive or deviate from the statutes, rules, ordinances, and orders they 

administer.  I delegate to the State and regional agencies the authority to waive or deviate from 

such statutes, rules, or agency orders to the extent that such actions are needed to cope with this 

emergency, including, but not limited to, any and all statutes, rules, or orders that affect budgeting, 

leasing, printing, purchasing, travel, conditions of employment, and the compensation of 

employees.  I delegate to county, regional, and local governmental agencies the authority to 

likewise waive or deviate from their respective rules, ordinances, or orders.  Any waiver of or 

deviation from statutes, rules, ordinances, or orders shall be by emergency rule or order in 

accordance with sections 120.54(4) and 252.46, Florida Statutes, and shall expire in thirty days 

from the date of this Executive Order, unless extended by the agency in increments not exceeding 

thirty days, and in no event shall remain in effect beyond the earlier of the date of expiration of 

this Order, as extended, or ninety days from the date of issuance of this Order.  All governmental 

agencies exercising this authority in response to this emergency shall advise the State Coordinating 

Officer contemporaneously or as soon as is practicable. 

  Without limiting the generality of the foregoing, I order the following: 

A. I give all agencies whose employees are certified by the American Red Cross 

as disaster service volunteers within the meaning of Section 110.120(3), Florida Statutes, the 
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authority to release any such employees for such service as requested by the Red Cross to meet 

this emergency. 

B. I authorize the Department of Transportation (DOT) to waive the collection of 

tolls and other fees and charges for the use of the Turnpike and other public highways, to the extent 

such waiver may be needed to provide emergency assistance or facilitate the evacuation of the 

affected counties; to reverse the flow of traffic or close any and all highways and portions of 

highways as may be needed for the safe and efficient transportation of evacuees to those counties 

that the State Coordinating Officer may designate as destination counties for evacuees in this 

emergency; to suspend enforcement of the registration requirements pursuant to sections 

316.545(4) and 320.0715, Florida Statutes, for commercial motor vehicles that enter Florida to 

provide emergency services or supplies, to transport emergency equipment, supplies or personnel, 

or to transport FEMA mobile homes or office style mobile homes into or from Florida; to waive 

the hours of service requirements for such vehicles; and to waive by special permit the warning 

signal requirements in the Utility Accommodations Manual to accommodate public utility 

companies from other jurisdictions which render assistance in restoring vital services.  The DOT 

shall also have the authority to waive the size and weight restrictions for divisible loads on any 

vehicles transporting emergency equipment, services, supplies, and agricultural commodities and 

citrus as recommended by the Commissioner of Agriculture, allowing the establishment of 

alternate size and weight restrictions for all such vehicles for the duration of the emergency.  In 

doing so, the DOT shall issue permits and such vehicles shall be subject to such special conditions 

as the DOT may endorse on any such permits.  Nothing in this Executive Order shall be construed 

to allow any vehicle to exceed weight limits posted for bridges and like structures, or relieve any 

vehicle or the carrier, owner, or driver of any vehicle from compliance with any restrictions other 
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than those specified in this Executive Order, or from any statute, rule, order, or other legal 

requirement not specifically waived herein or by supplemental order by the State Coordinating 

Officer; 

C. I authorize the Executive Director of the Department of Highway Safety and 

Motor Vehicles (DHSMV) to suspend enforcement of the registration requirements pursuant to 

sections 316.545(4) and 320.0715, Florida Statutes, for commercial motor vehicles that enter 

Florida to provide emergency services or supplies, to transport emergency equipment, supplies or 

personnel, or to transport FEMA mobile homes or office style mobile homes into or from Florida; 

and to waive the hours of service requirements for such vehicles; to suspend the enforcement of 

the licensing and registration requirements under the International Fuel Tax Agreement (IFTA) 

pursuant to Chapter 207 Florida Statutes, and the International Registration Plan (IRP) pursuant to 

section 320.0715, Florida Statutes, for motor carriers or drivers operating commercial motor 

vehicles that are properly registered in other jurisdictions and that are participating in emergency 

relief efforts through the transportation of equipment and supplies or providing other assistance in 

the form of emergency services.  Recordkeeping and other applicable requirements for existing 

IFTA and IRP licensees and registrants are not affected by this order. Furthermore, the DHSMV 

shall have the discretion to waive fees for duplicate or replacement vessel registration certificates, 

vessel title certificates, vehicle license plates, vehicle registration certificates, vehicle tag 

certificates, vehicle title certificates, handicapped parking permits, replacement drivers’ licenses, 

and replacement identification cards and to waive the additional fees for the late renewal of or 

application for such licenses, certificates, and documents due to the effects of adverse weather 

conditions.  In addition, the DHSMV is authorized to defer administrative actions and waive fees 

imposed by law for the late renewal or application for the above licenses, certificates, and 
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documents, which were delayed due to the effects of adverse weather conditions, including in 

counties wherein the DHSMV has closed offices, or any office of the County Tax Collector that 

acts on behalf of the DHSMV to process renewals has closed offices due to adverse weather 

conditions.  The DHSMV shall promptly notify the State Coordinating Officer when the waiver is 

no longer necessary. 

D. In accordance with section 465.0275, Florida Statutes, pharmacists are 

authorized to dispense up to a 30-day emergency prescription refill of maintenance medication to 

persons who reside in an area or county covered under this Executive Order and to emergency 

personnel who have been activated by their state and local agency but who do not reside in an area 

or county covered by this Executive Order. 

E. I give all State agency heads the authority to suspend the effect of any statute, 

rule, ordinance, or order, to the extent needed to procure any and all necessary supplies, 

commodities, services, temporary premises, and other resources, including, but not limited to, 

any and all statutes, rules, ordinances, or orders which affect budgeting, leasing, printing, 

purchasing, travel, and the condition of employment and the compensation of employees, but not 

limited to, any statute, rule, ordinance, or order shall be suspended only to the extent necessary to 

ensure the timely performance of disaster response functions as prescribed in the State 

Comprehensive Emergency Management Plan, or as directed by the State Coordinating Officer.  

Furthermore, I authorize the Executive Office of the Governor to waive all statutes affecting 

budgeting to the extent necessary to provide budget authority for state agencies to cope with this 

emergency.  Any waiver of statutes, rules, ordinances, or orders shall be by emergency rule or 

order in accordance with sections 120.54(4) and 252.46, Florida Statutes, and shall expire in 

thirty days from the date of this Executive Order unless extended in increments of no more than 
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thirty days by the agency, and in no event shall remain in effect beyond the earlier of the date of 

expiration of this Order, as extended, or ninety days from the date of issuance of this Order. 

F. I give all State agency heads responsible for the use of State buildings and 

facilities the authority to close such buildings and facilities in those portions of the State affected 

by this emergency, to the extent to meet this emergency. 

G. I give all State agency heads the authority to abrogate the time requirements, 

notice requirements, and deadlines for final action on applications for permits, licenses, rates, and 

other approvals under any statutes or rules under which such application are deemed to be 

approved unless disapproved in writing by specified deadlines, and all such time requirements that 

have not yet expired as of the date of this Executive Order are suspended and tolled to the extent 

needed to meet this emergency. 

  Section 5.  All public facilities, including elementary and secondary schools, 

community colleges, state universities, and other facilities owned or leased by the state, regional 

or local governments that are suitable for use as public shelters shall be made available at the 

request of the local emergency management agencies to ensure the proper reception and care of 

all evacuees. 

  Section 6.  I find that the demands placed upon the funds appropriated to the agencies 

of the State of Florida and to local agencies are unreasonably great and may be inadequate to pay 

the costs of coping with this disaster.  In accordance with section 252.37(2), Florida Statutes, I 

direct that sufficient funds be made available, as needed, by transferring and expending moneys 

appropriated for other purposes, moneys from unappropriated surplus funds, or from the Budget 

Stabilization Fund. 
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  Section 7.  All State agencies entering emergency final orders or other final actions in 

response to this emergency shall advise the State Coordinating Officer contemporaneously or as 

soon as practicable. 

  Section 8.  Medical professionals and workers, social workers, and counselors with 

good and valid professional licenses issued by states other than the State of Florida may render 

such services in Florida during this emergency for persons affected by this emergency with the 

condition that such services be rendered to such persons free of charge, and with the further 

condition that such services be rendered under the auspices of the American Red Cross or the 

Florida Department of Health. 

  Section 9.  Pursuant to section 501.160, Florida Statutes, it is unlawful and a violation 

of section 501.204 for a person to rent or sell or offer to rent or sell at an unconscionable price 

within the area for which the state of emergency is declared, any essential commodity including, 

but not limited to, supplies, services, provisions, or equipment that is necessary for consumption 

or use as a direct result of the emergency. 

  Section 10. Any person authorized to deliver medications under chapter 893, Florida 

Statutes, who delivers medications to pharmacies or hospitals located within the area(s) declared 

to be under a state of emergency by this Executive Order shall enjoy the same road access available 

to emergency vehicles provided the State Coordinating Officer determines, after consultation with 

the appropriate Emergency Support Function(s), that: 

A. Law enforcement officials in the declared area(s) can provide adequate security 

to protect the medications from theft; 

B. The weight of a delivery vehicle will not jeopardize the structural integrity of 

any roadway or bridge located within the declared area; 
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C. Delivery vehicles will not negatively impact evacuation activities in the 

declared area(s); and, 

D. Delivery vehicles will not negatively impact any response or recovery activities 

occurring within the declared area(s). 

 After consulting with the appropriate Emergency Support Function(s), and after consulting 

with local officials, the State Coordinating Officer shall dictate the routes of ingress and egress 

that drivers must follow when delivering medications to pharmacies or hospitals located within 

the declared area(s). 

Section 11. All actions taken by the Director of the Division of Emergency Management 

with respect to this emergency before the issuance of this Executive Order are ratified.  This 

Executive Order shall expire sixty days from this date unless extended. 
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IN TESTIMONY WHEREOF, I have hereunto set 
my hand and caused the Great Seal of the State of 
Florida to be affixed, at Tallahassee, the Capital, 
this _____ day of August, 2015. 
 
 

 
      ______________________________________ 
      GOVERNOR 
       
 
 
ATTEST: 
 
 
_____________________________ 
SECRETARY OF STATE 



From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 1 New Messages
Date: Thursday, August 27, 2015 11:15:39 PM

Dear tim.cerio@eog.myflorida.com:

You have 1 new spam-quarantined messages as of August 28, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"susan@silentmessages.com"
 <susan@silentmessages.com>

Evaluating
 Truthfulness CLE
 Workshop in
 Jacksonville FL

Aug 27, 2015 12:09 PM 186483 Release
 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Gibson, Ben
To: Cerio, Tim
Subject: FW: Hill v. Detzner
Date: Thursday, August 27, 2015 7:31:15 PM
Attachments: image002.png

Hill v Detzner Complaint.pdf
Hill v Detzner Complaint ex 2.pdf
Hill v Detzner Complaint ex 3.pdf
Hill v Detzner Complaint ex 4.pdf
Hill v Detzner Complaint ex 1.pdf

FYI
 

From: Tanenbaum, Adam S. [mailto:Adam.Tanenbaum@dos.myflorida.com] 
Sent: Thursday, August 27, 2015 4:02 PM
To: Gibson, Ben <ben.gibson@eog.myflorida.com>
Subject: FW: Hill v. Detzner
 
 
 
Adam S. Tanenbaum | General Counsel
 

FLORIDA DEPARTMENT OF STATE

R.A. Gray Building, Suite 100

500 South Bronough Street

Tallahassee, Florida 32399-0250

Ph: (850) 245-6536  Fax: (850) 245-6127

adam.tanenbaum@dos.myflorida.com

www.dos.myflorida.com

 

Note:  This response is provided for reference only and does not constitute a formal legal opinion or
 representation from the sender or the Department of State.  Parties should refer to the Florida Statutes
 and applicable case law, and/or consult an attorney to represent their interests before relying upon the
 information provided. 
 
In addition, Florida has a very broad public records law.  Written communications to or from state officials
 regarding state business constitute public records. Public records are available to the public and media
 upon request, unless the information is subject to a specific statutory exemption.  Therefore, any
 information that you send to this address, including your contact information, may be subject to public
 disclosure.   
 
 

From: Kent Safriet [mailto:KentS@hgslaw.com] 
Sent: Thursday, August 27, 2015 3:40 PM
To: Tanenbaum, Adam S.; Fugett, David A.
Cc: Mohammad Jazil; Amanda Smith
Subject: Hill v. Detzner
 
Adam and David,
 
Please see attached complaint per our prior discussion.  I look forward to working with you.
 



Thanks
 
D. Kent Safriet
. . . . . . . . . . . . . . . . . . . . . . . . .
Hopping Green & Sams, P.A. 
119 South Monroe Street, Suite 300
Tallahassee, FL  32301
 
850.425.2207 | hgslaw.com | Attorney Bio 
 
 

 
Notice:  The information contained in this e-mail message is Attorney/Client Privileged and confidential information intended
 only for the use of the individual or entity named above.  If the reader of this message is not the intended recipient, you are
 hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have
 received this communication in error, please immediately notify us by telephone at (850) 222-7500 and delete the original
 message. Thank you.
 
 

The Department of State is committed to excellence.
Please take our Customer Satisfaction Survey.

 





 
 

 

UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF FLORIDA  

PENSACOLA DIVISION 
 

WALTER BRYAN HILL, ERMON OWENS,  
CLEVERN SHARPE, DELENA MAY, STAFFORD  
JONES, and CONSERVATIVE COALITION FOR  
FREE SPEECH AND ASSOCIATION, 
 

 Plaintiffs,     Case No.: 
 

 v. 
             COMPLAINT FOR  
KEN DETZNER, in his official capacity as        EXPEDITED DECLARATORY 
Secretary of the Florida Department of State,       AND INJUNCTIVE RELIEF 
    
 Defendant. 
________________________________/ 
 

Introduction 
  

Plaintiffs, Walter Bryan Hill, Ermon Owens, Clevern Sharpe, Delena May, 

Stafford Jones, and the Conservative Coalition for Free Speech and Association, file this 

Complaint for Expedited Declaratory and Injunctive Relief against Ken Detzner, in his 

official capacity as Secretary of the Florida Department of State, to challenge the 

constitutionality of §§ 20 and 21 of Article III of the Florida Constitution (“Redistricting 

Amendments” or “Amendments”).  Added to the Florida Constitution after the 2010 

election, the Amendments apply only to the Florida Legislature – not members of the 

public.  Yet “[s]ince 2012, th[e] [Florida Supreme] Court’s decisions concerning the 

redistricting process have been characterized by a repeated rewriting of the rules,” and 

the Redistricting Amendments themselves such that rights guaranteed by the U.S. 

Constitution have been proscribed.  League of Women Voters v. Detzner, 2015 Fla. 

LEXIS 1474, *221 (Fla. July 9, 2015) (Canady, J., dissenting) (“Apportionment VII”).  
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The Plaintiffs file this lawsuit because the Florida Supreme Court’s opinions have 

turned the U.S. Constitution’s Supremacy Clause on its head.  The Florida Supreme 

Court’s seven opinions interpreting Florida’s Redistricting Amendments make state law 

superior to rights guaranteed by the U.S. Constitution.1   These seven opinions effectively 

declare the exercise of fundamental rights guaranteed by the U.S. Constitution a violation 

of state law.  But state law – not federally guaranteed rights – must give way when the 

two collide.  Article Six, Clause 2 of the U.S. Constitution makes federal law – not state 

law – “the supreme law of the land.”   

So far the Florida Supreme Court’s decisions have had the following effects on 

the exercise of the federally guaranteed rights to engage in political speech and 

association, petition government, and speak and associate anonymously:   

 Florida courts have declared the exercise of these First 

Amendment rights to constitute a “conspiracy” to violate state law;  

 Florida courts have cast aside the right to anonymity provided by 

the First Amendment by enforcing subpoenas that require private 

citizens to produce their private documents to political rivals, 

compel private citizens to be interrogated by their political rivals, 
                                                            
1 The Florida Supreme Court has issued seven opinions interpreting the Amendments 
since their addition to the Florida Constitution:  In re Senate Joint Resolution of 
Legislative Apportionment 1176, 83 So. 3d 597 (Fla. 2012) (“Apportionment I”); In re 
Senate Joint Resolution of Legislative Apportionment 2-B, 89 So. 3d 872 (Fla. 2012) 
(“Apportionment II”); Fla. House of Rep. v. League of Women Voters, 118 So. 3d 198 
(Fla. 2013) (“Apportionment III”); League of Women Voters v. Fla. House of Rep., 132 
So. 3d 135 (Fla. 2013) (“Apportionment IV”); League of Women Voters v. Data 
Targeting, Inc., 140 So. 3d 510 (Fla. 2014) (“Apportionment V”); Bainter v. League of 
Women Voters, 150 So. 3d 1115 (Fla. 2014) (“Apportionment VI”); League of Women 
Voters v. Detzner, 2015 Fla. LEXIS 1474 (Fla. July 9, 2015) (“Apportionment VII”). 
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and force private citizens to testify at trial regarding their private 

political speech and association; and  

 The Florida Legislature’s steps to comply with the Florida 

Supreme Court’s interpretation of state law further violate First 

Amendment rights because legislators must disclose the names of 

all those who might have worked together on maps provided to 

them – deterring people from engaging in political speech for fear 

that they must do so at the expense of their First Amendment right 

to anonymity, which “is a shield from the tyranny of the majority.”  

McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 357 (1995). 

The Florida Supreme Court’s rulings have thus made federal law subordinate to state law.  

They have deemed the exercise of protected political speech and petitioning of 

government a “conspiracy.”  Surely there can be no such thing as a “conspiracy” to 

commit democracy.  Cf. Citizens United v. FEC, 558 U.S. 310, 349 (2010) (“Political 

speech is indispensable to decisionmaking in a democracy”); New York Times Co. v. 

Sullivan, 376 U.S. 254, 270 (1964) (noting our “profound national commitment to the 

principle that debate on public issues should be uninhibited, robust, and wide-open”). 

The state law itself is law that people of ordinary intelligence cannot understand.  

Legislators do not know how to comply with Florida’s Redistricting Amendments as 

interpreted and applied by the Florida Supreme Court.  Citizens do not know when the 

exercise of their First Amendment rights becomes a “conspiracy” to violate state law.  

While many might laud the Florida Supreme Court’s attempt to use the Redistricting 
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Amendments to stamp out partisan gerrymandering, all must recognize that the Florida 

Supreme Court has failed to provide any “judicially discernible and manageable 

standards” to prevent partisan gerrymandering.  Vieth v. Jubelirer, 541 U.S. 267, 281 

(2004).  Florida’s Legislature, its lower courts, and its citizens have instead been cast 

“upon a sea of imponderables,” asked “to make determinations that not even election 

experts can agree upon.”  Id. at 290.2  As such, the Florida Supreme Court’s 

interpretation and application of the Redistricting Amendments renders the Amendments 

void for vagueness under the Due Process Clause of the Fourteenth Amendment to the 

U.S. Constitution for “[t]he dividing line between what is lawful and unlawful cannot be 

left to conjecture.”  Connally v. Gen. Constr. Co., 269 U.S. 385, 393 (1926).    

Jurisdiction 

1. This case concerns questions of federal law.  The Court has jurisdiction to 

consider federal questions under 28 U.S.C. § 1331.  The Court has the authority to grant 

declaratory and injunctive relief under 28 U.S.C. §§ 2201 – 2202. 

Venue 

2. The U.S. District Court for the Northern District of Florida is the 

appropriate venue because the Defendant resides in this District, see 28 U.S.C. § 

1391(b)(1), and a substantial part of the events or omissions giving rise to the claim 

occurred within this District, id. § 1391(b)(2). 
                                                            
2 Professors from the University of Michigan and Stanford University argue, for example, 
that “political geography,” and not partisan intent, better explains why more Republicans 
are elected to Florida’s Congressional delegation, and the Florida Legislature.  See Jowei 
Chen and Jonathan Rodden, Unintentional Gerrymandering:  Political Geography and 
Electoral Bias in Legislatures, Quarterly Journal of Political Science, Vol. 8, No. 3, 239-
269 (2013) available at http://www-personal.umich.edu/~jowei/florida.pdf. 
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3. Specifically, the Pensacola Division of the U.S. District Court for the 

Northern District of Florida is the appropriate venue because Plaintiff, Rep. Hill, lives in 

Pensacola, and serves the area in and around Pensacola in the Florida House of 

Representatives.  See Local Rule 3.1(A). 

Parties 

4. Plaintiff, Walter Bryan Hill, is a member of the Florida House of 

Representatives.  Rep. Hill’s district includes the area in and around Pensacola, Florida. 

Rep. Hill’s duties as a member of the Florida Legislature include the duty to draw 

electoral district maps for the Florida House of Representatives, Florida Senate, and 

Florida’s U.S. Congressional delegation.  In addition, Rep. Hill has a sworn obligation to 

uphold, first and foremost, the U.S. Constitution.  He took this oath upon being appointed 

to the U.S. Air Force Academy, being commissioned as an officer in the U.S. Air Force, 

and being elected as a member of the Florida House of Representatives.  Although a 

proponent of states’ rights under the Tenth Amendment to the U.S. Constitution, Rep. 

Hill recognizes – consistent with the Ninth Amendment to the U.S. Constitution – that 

neither the states nor the federal government can infringe on individual liberties 

guaranteed by the Bill of Rights, including the First Amendment to the U.S. Constitution.   

5. Plaintiff, Ermon Owens, is a citizen of Florida, specifically of Alachua 

County, Florida, and a registered voter.  Mr. Owens is a member of the Florida 

Democratic Party, and President of the Alachua County Democratic Black Caucus.  In his 

capacity as President of the Alachua County Democratic Black Caucus, Mr. Owens 

advocates for issues and policies of import to Alachua County’s Black citizens.  Florida’s 
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5th Congressional District – as currently drawn – includes Parts of Alachua County.  

Based on the Florida Supreme Court’s opinions interpreting the Redistricting 

Amendments, Florida’s 5th Congressional District will no longer include parts of 

Alachua County.  Alachua County’s Black citizens will no longer have an opportunity to 

elect a representative of their choice; this community’s link with what has historically 

been Florida’s 5th Congressional District would also be severed.  To be sure, as currently 

drawn, Florida’s 5th Congressional District contains within it a distinct community.  The 

district’s much maligned shape traces the historic settlement of Black citizens along the 

St. Johns River.  Roughly following the St. Johns River, the district extends from 

Jacksonville, Florida to just north of Orlando, Florida.  Black citizens settled along the St. 

Johns River because redlining, and restrictive covenants prevented them from living 

elsewhere in northcentral Florida.  Thus, despite its shape, Florida’s 5th Congressional 

District contains within it a distinct Black population with a shared history.  

6. Plaintiff, Clevern Sharpe, is a citizen of Florida, specifically of Alachua 

County, Florida, and a registered voter.  Mr. Sharpe is a member of the Florida 

Democratic Party.  He resides in what is currently Florida’s 5th Congressional District, 

and identifies with the Black community that settled along the St. Johns River in what is 

now Florida’s 5th Congressional District.  If Florida’s 5th Congressional District is 

redrawn consistent with the Florida Supreme Court’s opinions, Mr. Sharpe will no longer 

reside in Florida’s 5th Congressional District.  He would be deprived of the opportunity 

to elect a representative of his choice for the Black community in northcentral Florida, 

and his link to that community would thus be severed.        
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7. Plaintiff, Delena May, is a citizen of Florida, specifically of Alachua 

County, Florida, and a registered voter.  Ms. May is a member of the Alachua County 

Republican Executive Committee.  In this capacity, Ms. May participates in political 

advocacy, including political speech and petitioning her government on issues such as 

redistricting.  She also helps others engage in the political process – to participate in 

political speech, associate with like-minded people, petition their government, and vote.  

Ms. May was previously subpoenaed to produce documents, and give deposition 

testimony in a state court challenge to Florida’s redistricting plans.   

8. Plaintiff, Stafford Jones, is a citizen of Florida, specifically of Alachua 

County, Florida, and a registered voter.  Mr. Jones is a member of the Republican Party 

of Florida, and serves as Chairman of the Alachua County Republican Executive 

Committee.  In his capacity as Chairman, Mr. Jones participates in political advocacy, 

including political speech and petitioning his government, on issues such as redistricting.  

This political advocacy takes many forms.  It includes organizing grass root networks; 

preparing and/or editing talking points on a given issue; coordinating with like-minded 

individuals, some who prefer to remain anonymous for fear of ridicule, censure, and/or 

retaliation; encouraging others to vote; and otherwise advocating (with like-minded 

people) for causes associated with his political party before the public at large, the 

Florida Legislature, the U.S. Congress, and individual legislators.  Mr. Jones was 

previously subpoenaed to produce documents, and give deposition testimony in a state 

court challenge to Florida’s redistricting plans.           
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9. Plaintiff, Conservative Coalition for Free Speech and Association 

(“Association”), is an unincorporated association of like-minded individuals, including 

Mr. Jones.  The Association provides a forum for individuals who share conservative 

ideas and values to anonymously associate with one another in furtherance of political 

speech, and petitioning of government.  Many of the Association’s members, including 

Mr. Jones, organized and associated, to varying degrees, with like-minded individuals to 

participate in Florida’s decennial redistricting efforts through the exercise of their First 

Amendment rights.  The Florida Supreme Court’s interpretation and application of the 

Redistricting Amendments compelled the disclosure of private materials in the possession 

of the Association’s members, depositions of its members, and testimony from its 

members in a trial concerning the Amendments.        

10. Defendant, Ken Detzner, is the Florida Secretary of State.  Plaintiffs sue 

Secretary Detzner in his official capacity.  Secretary Detzner serves as Florida’s Chief 

Elections Officer, and custodian of the Florida Constitution.  Specifically, once the 

Florida Legislature enacts a redistricting plan, the Secretary of State is the executive 

branch official who takes “custody” of “the original statutes . . . and . . . resolutions of the 

Legislature,” id. § 15.01; oversees Florida’s 67 boards of county commissioners and 

supervisors of elections as they create or alter precincts consistent with the Florida 

Legislature’s redistricting plan, id. at § 101.001; has the power to “bring and maintain 

such actions at law or in equity by mandamus or injunction to enforce the performance of 

any duties of a county supervisor of elections or any official performing duties with 

respect to [Florida elections law]” and “to enforce compliance with a rule of the 
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Department of State adopted to interpret or implement [Florida elections law],” id. § 

97.012(14); and ultimately serves as Florida’s Chief Elections Officer, ensuring that 

elections are held consistent with Florida law.  Id. §§ 15.13, 97.012.  Simply put, the 

Secretary of State is the executive branch official charged with implementing what results 

from Florida’s Redistricting Amendments:  redistricting plans created in a manner that 

violates rights under the First and Fourteenth Amendments to the U.S. Constitution.     

First Amendment to the U.S. Constitution:  Political Speech,  
Association, Anonymity in Furtherance of Speech and Association,  

Petitioning Government, Prior Restraints on Speech, and Overbreadth  
 

11. The First Amendment to the U.S. Constitution protects the right to free 

speech and association, including political speech and association; the right to anonymity 

in furtherance of speech and association; and the right to petition one’s government.   

12. State law (or an interpretation of state law) that has the intent or effect of 

chilling political speech and association, the anonymity necessary to exercise such speech 

and association rights, or the right to petition one’s government is subject to the strictest 

scrutiny for “[t]here is no right more basic in our democracy.”  McCutcheon v. Fed. 

Election Comm’n, 134 S. Ct. 1434, 1441 (2014).   

13. Prior restraints and viewpoint discrimination concerning speech and 

association violate the First Amendment to the U.S. Constitution – especially where 

political speech and association are concerned.   

14. State law (or an interpretation of state law) that has the intent or effect of 

prohibiting or unduly burdening the right to petition government is similarly prohibited. 
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15. State law (or an interpretation of state law) violates the overbreadth 

doctrine when it is so sweeping that its proscriptions chill constitutionally protected 

conduct and expression.  Rooted in the First Amendment to the U.S. Constitution, the 

overbreadth doctrine recognizes that state law written (or interpreted) in an overbroad 

manner confers unchecked discretion on state officials such that the state officials might 

selectively enforce state law against those who espouse objectionable positions.     

16. State courts (and their interpretations of state law) must adhere to the First 

Amendment for state law is subordinate to the First Amendment.   

Due Process Clause of the Fourteenth Amendment  
to the U.S. Constitution:  Void for Vagueness 

 
17. The Due Process Clause of the Fourteenth Amendment to the U.S. 

Constitution requires that states enact laws (and interpret those laws) such that a person 

of ordinary intelligence can understand what the law requires or prohibits.     

18. Laws (and judicial interpretations thereof) that people of ordinary 

intelligence cannot understand, set forth incomprehensible standards, convey no 

definitive meaning to those who must execute them, or encourage arbitrary 

implementation are void for vagueness under the Due Process Clause. 

19. While the degree of vagueness the Due Process Clause tolerates depends 

on the enactment, a law that interferes with the exercise of constitutionally protected 

rights (here the rights of political speech, association, petitioning of government, and 

anonymity) demands greater clarity.   
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Florida’s Redistricting Amendments 

20. Adopted in 2010 through a citizen initiative, Florida’s Redistricting 

Amendments purport to provide standards for establishing congressional and state 

legislative districts respectively.  The almost identical Amendments provide: 

In establishing legislative [congressional] district boundaries: 

(a) No apportionment plan or [individual]3 district shall be drawn 
with the intent to favor or disfavor a political party or an incumbent; 
and districts shall not be drawn with the intent or result of denying 
or abridging the equal opportunity of racial or language minorities 
to participate in the political process or to diminish their ability to 
elect representatives of their choice; and districts shall consist of 
contiguous territory. 
 
(b) Unless compliance with the standards in this subsection 
conflicts with the standards in subsection (a) or with federal law, 
districts shall be as nearly equal in population as is practicable; 
districts shall be compact; and districts shall, where feasible, utilize 
existing political and geographical boundaries. 
 
(c) The order in which the standards within subsections (a) and 
(b) of this section are set forth shall not be read to establish any 
priority of one standard over the other within that subsection. 

 
Art. III, §§ 20 and 21, Fla. Const. (emphasis added). 
 

21. Only the Florida Legislature – or the Florida courts when they confer 

apportionment authority on themselves – must comply with the Redistricting 

Amendments as set forth in the Florida Constitution, and interpreted by the Florida 

Supreme Court.     

22. When proponents of Florida’s Redistricting Amendments testified before 

the Florida Legislature regarding the Amendments, they stated as much.   

                                                            
3 Section 20 includes the word “individual”; section 21 does not. 
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23. The title of the ballot initiative and summary that accompanied the 

Redistricting Amendments similarly explained that the Amendments would provide 

“Standards for Legislature to Follow in Legislative Redistricting” and “Standards for 

Legislature to Follow in Congressional Redistricting” respectively.  Advisory Op. to AG 

re:  Standards for Establishing Legislative Boundaries, 2 So. 3d 175, 180 (Fla. 2009) 

(quoting ballot titles for proposed citizen initiative) (emphasis added). 

24. As such, the 3.1 million voters that cast ballots in favor of the 

Redistricting Amendments (approximately 63% of the votes cast) were never informed 

that the Amendments – through the Florida Supreme Court’s judicial interpretations – 

would apply to the actions of private citizens, proscribing and sometimes eliminating the 

ability of private citizens to exercise their rights under the U.S. Constitution.4 

25. In particular, the Florida Supreme Court’s changing definition of the word 

“intent,” has caused significant confusion.  According to the Florida Supreme Court: 

a. “The text [of the Redistricting Amendments] clearly highlights that 

for a redistricting plan to run afoul of the [Amendments], the 

conduct by the Legislature must be intentional.”  Advisory Op. to 

AG, 2 So. 3d at 186 (emphasis in original).  “[S]uch an intent 

requirement has been historically applied with regard to allegations 

of gerrymandering in reapportionment,” and the Court “has held 

that a discriminatory effect is not sufficient to prove racial 

discrimination in redistricting; rather, a discriminatory intent must 
                                                            
4 The 2010 election results are available through the Florida Department of State at 
http://results.elections.myflorida.com/?ElectionDate=11/2/2010  
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be demonstrated.”  Id. (emphasis in original).  “A plaintiff must 

prove that the disputed plan was conceived or operated as a 

purposeful device to further [an improper purpose].”  Id. (citations 

omitted).  “Disproportionate effects alone will not establish a 

claim.”  Id. (citations omitted).   

b. The Florida Supreme Court later stated that the Redistricting 

Amendment’s “intent” standard “prohibits intent, not effect” 

because any redistricting plan will “inherently have political 

consequences, regardless of the intent used in drawing the lines.”  

Apportionment I, 83 So. 3d at 617.  And “[w]ith respect to intent to 

favor or disfavor an incumbent, the inquiry focuses on whether the 

plan or district was drawn with this purpose in mind.”  Id. at 618.   

c. Yet, despite its prior pronouncements, the Florida Supreme Court 

stated that “the effects of the plan, the shape of district lines, and 

the demographics of an area are all factors that serve as objective 

indicators of intent.”  Id. at 617 (emphasis added). 

d. “One piece of [such objective indicators of intent] may not indicate 

[improper partisan] intent, but a review of all of the evidence 

together may lead this Court to the conclusion that the plan was 

drawn for a prohibited purpose.”  Id. at 618; see also 

Apportionment II, 89 So. 3d at 890 (discussing shapes of districts 

to discern “intent”). 
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e. Also, despite earlier opinions, “Florida’s [intent] provision should 

not be read to require a showing of malevolent or evil purpose.”  

Apportionment I, 83 So. 3d at 617.   

f. “[T]here is certainly a point at which severe partisan imbalance 

[alone] will reflect impermissible intent,” but “[d]efining that 

threshold for future cases . . . is a difficult undertaking.”  

Apportionment II, 89 So. 3d at 897 (Pariente, J., concurring).   

g. The Redistricting Amendments make “intent” an “inquiry that can 

often involve disputed issues of fact” such that discovery and 

additional litigation to discern legislative intent is appropriate.  

Apportionment III, 118 So. 3d at 206. 

h. To discern the Legislature’s “intent,” discovery can intrude into 

“communications of individual legislators or legislative staff” for 

this might establish “whether the [redistricting] plan as a whole or 

any specific districts were drawn with unconstitutional intent” 

regardless of the fact that a collegial body – the Florida Legislature 

– is the actor and that individual legislators are traditionally 

entitled to protection from such inquiries under the legislative 

privilege.  Apportionment IV, 132 So. 3d at 150. 

i. To discern the Legislature’s “intent,” discovery can also intrude 

into “documents in the possession of [private] non-parties,” even 

where the documents do not include any communications with the 
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Legislature, or individual legislators and their staff.  

Apportionment V, 140 So. 3d at 512.   

j. All of this is permissible because “the focus of the [intent] analysis 

must be on both direct and circumstantial evidence of intent” – on 

“whether the plan or district was drawn with [an improper] purpose 

in mind.”  Apportionment VII, 2015 Fla. LEXIS 1474, *21.  For 

this “inquiry,” courts must look “into the process, the end result 

[i.e., effect], and the motive” behind the Florida Legislature’s 

redistricting decisions.  Id. at *88 (emphasis added).  Relying on 

the private papers of private citizens as circumstantial evidence of 

the Legislature’s motive – and as a subjective indicator of intent – 

is proper.  E.g., id. at *22-29, 40-47. 

k. If the circumstantial evidence obtained through papers that belong 

to a private citizen establishes an improper intent as to one 

legislator, that intent can be imputed to the Legislature as a whole.  

Id. at *50-51. 

l. “[T]here is no acceptable level of improper intent.”  Id. at *74. 

m. The intent inquiry “can ultimately be determinative” of whether 

the Legislature’s redistricting plan complies with the Redistricting 

Amendments.  Id. at *94. 

26. Contrary to the Florida Supreme Court’s assessment when approving 

ballot language for Florida’s Redistricting Amendments, the Amendments have proven to 
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be anything but “relatively short and straightforward.”  Advisory Op. to AG, 2 So. 3d at 

186.  The Florida Supreme Court’s shifting standards are not surprising.  The U.S. 

Supreme Court has noted that there are no “judicially discernible and manageable 

standards for adjudicating political gerrymandering claims.”  Vieth, 541 U.S. at 281.  This 

is because “a person’s politics is rarely discernable – and never as permanently 

discernable – as a person’s race,” making “it impossible to assess the effects of partisan 

gerrymandering, to fashion a standard for evaluating a violation, and finally to craft a 

remedy.”  Id. at 287.  The Florida Supreme Court’s seven opinions interpreting the 

Redistricting Amendments (and three opinions before the Amendments were actually 

added to the Florida Constitution) make one thing clear:  the U.S. Supreme Court was 

correct in Vieth.  There are no “judicially discernible and manageable standards” to 

discern “a person’s politics.”  Id.      

27. Furthermore, the intent of the Redistricting Amendments could not have 

been to create a 50-50 split between the Republican and Democratic Parties in Florida’s 

congressional delegation, state house, or state senate.  As professors from the University 

of Michigan and Stanford University have noted, political geography – not partisan intent 

– better explains the make-up of Florida’s Congressional delegation, its Legislature.  See, 

e.g., Jowei Chen and Jonathan Rodden, Unintentional Gerrymandering:  Political 

Geography and Electoral Bias in Legislatures, Quarterly Journal of Political Science, 

Vol. 8, No. 3, 239-269 (2013) (running computer simulations to create “hypothetical 

districting plans that are not intentionally gerrymandered” and concluding that as 

legislative bodies “grow[] in size, the partisan division of [Florida’s] legislative seats 
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quickly begins to favor the Republicans” because of “political geography” – the tendency 

of Democrats to live next to other Democrats in “homogenous” districts).  

Count I:  Redistricting Amendments violate the 
First Amendment to the U.S. Constitution 

28. Plaintiffs re-allege all preceding paragraphs. 

29. On July 10, 2014, the Leon County Circuit Court issued a Final Judgment 

regarding whether the congressional districts drawn by the Florida Legislature in 2012 

violate the Redistricting Amendments.  In that Judgment, the Leon County Circuit Court 

concluded that the Legislature drew districts with improper partisan intent – intent that 

favored the Republican Party of Florida. See Exhibit 1.   

30. The Leon County Circuit Court’s Judgment relied on the Florida Supreme 

Court’s prior opinions regarding Florida’s Redistricting Amendments when discerning 

the Amendments’ “intent” standard.  Based on the Florida Supreme Court’s prior 

opinions, the Circuit Court concluded that (1) the intent of private citizens who 

participated in the redistricting process was relevant to the issue of the Florida 

Legislature’s intent; (2) the intent of private citizens who engaged in political speech and 

petitioned their government – as reflected in their private papers, private correspondence, 

and talking points prepared for like-minded people – could be imputed to individual 

members of the Florida Legislature; and (3) the intent of individual members of the 

Florida Legislature could be imputed to the Legislature as a whole.   

31. Specifically, the Leon County Circuit Court noted that “anybody who 

would go to all the trouble of drawing a map and presenting it to the [L]egislature for 

consideration is probably more likely to be motivated by personal or party politics than 
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by an altruistic desire to draw [a map] free of any partisan intent.”  Exhibit 1 at 27.  

Thus, “relying upon publicly submitted maps may not be the best way to protect against 

partisan influence.”  Id.  The Circuit Court further stated that if the Legislature chooses to 

accept publicly submitted maps, there must be “a way to address the possible, nay 

probable, partisan intent of the drafters of at least some of those maps.”  Id.  (emphasis 

added).  It is not enough for those in the Legislature “to say that as long as the improper 

intent behind the submitted map did not originate with me, and I am not expressly told 

about it, I don’t have to worry about it.”  Id.  Instead, those at the Legislature reviewing 

submissions must “take into account the source in evaluating whether it was neutral or 

whether it might tend to favor or disfavor a political party or an incumbent.”  Id. at 25.   

32. Because of fear that the intent of private citizens could be imputed to 

them, legislators like Rep. Hill were explicitly told not to communicate with their 

constituents regarding the redistricting process unless they knew all relevant information 

regarding the like-minded people with whom their constituents associate.  During the 

August 2014 Special Session, called after the Leon County Circuit Court’s decision, Rep. 

Hill objected to such restrictions in a letter to the Speaker of the Florida House of 

Representatives.   

33. Also, because of the Leon County Circuit Court’s July 10, 2014 decision, 

which interpreted the Florida Supreme Court’s prior opinions, Plaintiffs, Ms. May, Mr. 

Jones, and members of the Conservative Coalition for Free Speech and Association could 

not exercise their First Amendment rights to organize, associate, and petition their 

Legislature when the Legislature reconvened in August 2014 to redraw Florida’s 5th and 
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10th Congressional Districts.  Because of prior decisions by the Florida courts, these 

Plaintiffs feared that their participation would again subject them to the burdens of state 

court litigation (i.e., document subpoenas, deposition subpoenas, and testimony in open 

court), cast aside their anonymity were they to submit maps, and otherwise taint any 

resulting maps with partisan intent.       

34. On July 9, 2015, the Florida Supreme Court affirmed the Leon County 

Circuit Court’s finding of partisan intent.  The Florida Supreme Court reiterated that 

when considering the Redistricting Amendment’s intent standard, “the focus of the 

analysis must be on both direct and circumstantial evidence of intent.”  Apportionment 

VII, 2015 Fla. LEXIS 1474 at *21 (emphasis added).  For this “inquiry,” courts must look 

“into the process, the end result, and the motive” behind the Legislature’s redistricting 

decisions.  Id. at *88 (emphasis added).  And courts may rely on the private papers of 

private citizens as circumstantial evidence of the Legislature’s motive.  E.g., id. at *22-

29, 40.  Put another way, the Florida Supreme Court affirmed the Circuit Court’s decision 

to ascribe the private motives of private citizens to the 160 members of the Florida 

Legislature as a whole.  Id. at *62.  The Florida Supreme Court even noted that the intent 

inquiry “can ultimately be determinative” of whether the Legislature’s redistricting plan 

complies with the new Redistricting Amendments.  Id. at *94.  But the Florida Supreme 

Court failed to utilize or provide any “judicially discernible and manageable standards,” 

Vieth, 541 U.S. at 281, as to the proscriptions on the conduct of private citizens.  See, 

e.g., Apportionment VII, 2015 Fla. LEXIS 1474 at *12 n. 4 (discussing only “the specific 

context of the facts and circumstances of this case”). 
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35. In light of the Florida Supreme Court’s July 9, 2015 decision, the Florida 

Legislature again called a Special Session for August 2015 to redraw Congressional 

Districts 5, 13, 14, 21, 22, 25, 26, and 27 and “to make conforming changes to districts 

that are a direct result of the changes to the referenced Congressional Districts,” Exhibit 

2, and a Special Session for October 2015 to redraw the Florida Senate’s districts.  

Exhibit 3.  As with the August 2014 Special Session, the Senate President and House 

Speakers instructed legislators as follows for the 2015 Special Sessions: 

Given the Court’s concerns about external partisan influence, and its 
conclusion that the legislative privilege yields to the constitutional 
prohibition against partisan intent and that the Legislature bears the burden 
to justify its decision to draw the districts in a certain way, any member 
wishing to offer a bill or amendment should be prepared to explain in 
committee or on the floor of their respective chamber the identity of every 
person involved in drawing, reviewing, directing, or approving the 
proposal; the criteria used by the map drawers; and the sources of any 
data used in the creation of the map other than the data contained in 
MyDistrictBuilder or District Builder.  The member should also be able to 
provide a non-partisan and incumbent-neutral justification for the 
proposed configuration of each district, to explain in detail the results of 
any functional analysis performed to ensure that the ability of minorities to 
elect the candidate of their choice is not diminished, and to explain how 
the proposal satisfies all of the constitutional and statutory criteria 
applicable to a Congressional redistricting plan. 

 
Exhibit 4 (emphasis added).   

 
36. As such, for the August 2015 and October 2015 Special Sessions, 

Plaintiffs, and other private citizens have been deterred from exercising their rights to 

political speech, association, and petitioning of government for fear that their political 

speech and petitioning of their government would come at the cost of their anonymity, 

and subject them to continued harassment in the litigation over the remedial maps and 
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further infect the remedial maps with partisan intent such that they would be found 

unconstitutional.  

37. More generally, Florida’s Redistricting Amendments, as interpreted by the 

Florida Supreme Court, have had the effect of chilling the exercise of fundamental First 

Amendment rights.  Because of the Florida Supreme Court’s interpretation and 

application of the Redistricting Amendments: 

a. Private citizens cannot rely on some members of a political 

association to shield the anonymity of others when participating in 

the redistricting process – when exercising their rights to political 

speech, association, and petitioning of government – because doing 

so would result in what the Florida courts have labeled a 

“conspiracy” under undefined circumstances.   

b. Any semblance of organized political advocacy protected by the 

First Amendment, such as the use of talking points or scripts in 

legislative hearings, might likewise constitute a “conspiracy” to 

violate Florida’s Redistricting Amendments, and results in the 

redistricting plans being tainted with improper partisan intent. 

c. Like Ms. May, Mr. Jones, and other members of the Conservative 

Coalition for Free Speech and Association, those who participate 

in the redistricting process must be prepared to reveal the names of 

other private citizens with whom they associated to exercise the 

rights of political speech, association, and petitioning of 
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government; be prepared to produce documents and 

correspondence related to such private collaborations through 

subpoenas and court orders; be prepared for depositions regarding 

their private activities and communications with other like-minded, 

private individuals; and be prepared to testify about their private 

activities and communications in furtherance of their right to 

political speech and petitioning of government. 

d. The political speech and association of people who are members of 

the Republican Party of Florida or otherwise share its values must 

be subjected to heightened scrutiny because the Republican Party 

of Florida is the majority party in the Florida Legislature, and the 

Florida courts have deemed communications between elected and 

unelected members of the Republican Party of Florida, or even 

between two unelected members of the Republican Party of 

Florida, to constitute a “conspiracy” to violate Florida’s 

Redistricting Amendments.  Id. at 3 (“[W]e encourage members to 

be circumspect and to avoid all communications that reflect or 

might be construed to reflect an intent to favor or disfavor a 

political party or an incumbent.” (emphasis added)). 

e. The concerns of a Democratic Congresswoman should be 

discounted or ignored because she “previously joined with leading 

Republicans in actively opposing the [Redistricting Amendments] 
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and redistricting reform,” and her Congressional District should be 

substantially redrawn as a result.  Apportionment VII, 2015 Fla. 

LEXIS 1474 at *102.   

38. The Florida Supreme Court has thus created and relied on a legal 

impossibility, to wit:  citizens can “conspire” to violate state law when they exercise their 

superior First Amendment rights – often anonymously – to engage in political speech and 

petitioning of government.   

39. For its part, to comply with the Florida Supreme Court’s interpretation and 

application of the Redistricting Amendments, the Florida Legislature must investigate the 

intent behind “some” of those who submitted maps.  In other words, the Florida 

Legislature must engage in viewpoint discrimination to comply with the Redistricting 

Amendments.  Based on the history and tenor of litigation concerning the Amendments, 

the Florida Legislature must discriminate against those who happen to advocate for 

conservative ideas traditionally associated with the Republican Party of Florida, or 

simply happen to agree with the Republican Party of Florida on redistricting issues.      

40. The cumulative effect of the Florida Supreme Court’s interpretation and 

application of Florida’s Redistricting Amendments ensures that the Amendments violate 

the First Amendment to the U.S. Constitution.  This interpretation forces private citizens 

to run the gauntlet of vexatious litigation, and public censure and ridicule when choosing 

to engage in political speech or petitioning of their government.  It serves as a prior 

restraint on speech for many.  The Florida Legislature must, in turn, cast aside the 
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federally protected shield of anonymity to which its citizens are entitled before it can 

listen to its constituents’ concerns regarding redistricting. 

41.  As interpreted and applied by the Florida Supreme Court,  Florida’s 

Redistricting Amendments violate the First Amendment’s right to engage in political 

speech, the right to petition government, and the right to speak and associate 

anonymously; serve as a prior restraint on political speech and association; sanction 

viewpoint discrimination against those who associate with the Republican Party of 

Florida and advocate for conservative positions and values; and violate the overbreadth 

doctrine for their proscriptions are so sweeping that they have had a chilling effect on 

constitutionally protected conduct – political speech, association, petitioning of 

government, and the right to anonymously exercise First Amendment rights.  

Count II:  Redistricting Amendments are Void for Vagueness because  
the Florida Supreme Court fails to provide judicially discernable  
and manageable standards to prohibit partisan gerrymandering 

 
42. Plaintiffs re-allege all preceding paragraphs. 

43. The first clause of the Redistricting Amendments provides:  “No 

apportionment plan or [individual]5 district shall be drawn with the intent to favor or 

disfavor a political party or an incumbent.”  Art. III, §§ 20 and 21, Fla. Const.  As 

interpreted by the Florida Supreme Court, this clause sets forth incomprehensible 

standards, conveys indefinite meanings, and encourages arbitrary implementation. 

44. According to the Florida Supreme Court, the first clause of the 

Redistricting Amendments prohibits political gerrymandering, and empowers the Florida 

                                                            
5 Section 20 includes the word “individual”; section 21 does not. 

Case 3:15-cv-00380-MCR-EMT   Document 1   Filed 08/27/15   Page 24 of 32



 
 

 25

courts to enforce its proscription.  See, e.g., Apportionment VII, 2015 Fla. LEXIS 1474 

at*57-58 (noting that there is “no acceptable level of [partisan] intent”).   

45. In Davis v. Bandemer, 478 U.S. 109, 123 (1986), the U.S. Supreme Court 

warned that there might be no “judicially discernible and manageable standards by which 

political gerrymander cases are to be decided.”   

46. In reviewing lower court cases since Bandemer, the U.S. Supreme Court 

noted that “[t]o think that this lower-court jurisprudence has brought forth ‘judicially 

discernable and manageable standards’ would be fantasy.”  Vieth, 541 U.S. at 281. 

47. There are no “judicially manageable standards for adjudicating political 

gerrymandering claims,” id., because “a person’s politics is rarely as readily discernible.”  

Id. at 287.  “Political affiliation is not an immutable characteristic, but may shift from one 

election to the next; and even within a given election, not all voters follow the party line.”  

Id.  And “the political party which puts forward an utterly incompetent candidate will 

lose even in its registration stronghold.”  Id.  “These facts make it impossible to assess 

the effects of partisan gerrymandering, to fashion a standard for evaluating a violation, 

and finally to craft a remedy.”  Id. 

48. The Florida Supreme Court’s interpretation of the first clause of the 

Redistricting Amendments to prohibit political gerrymandering has failed to create 

“judicially discernible and manageable standards.” Vieth, 541 U.S. at 281.   

49. For example, while the Florida Supreme Court has said that there “is no 

acceptable level of improper intent” and inferred improper intent from meeting between 

private citizens and their legislators, Apportionment VII, 2015 Fla. LEXIS 1474 at *20, 

Case 3:15-cv-00380-MCR-EMT   Document 1   Filed 08/27/15   Page 25 of 32



 
 

 26

the Court has also said that “not every meeting held or every communication made was 

improper, illegal, or even violative of the letter of the [Redistricting Amendments].”  This 

fails to provide “judicially discernible and manageable standards” for when a meeting or 

communication provides object, subjective, or even circumstantial evidence of improper 

intent.  Vieth, 541 U.S. at 281.     

50. While the Florida Supreme Court agreed with the trial court’s 

characterization of efforts to submit material anonymously to the Florida Legislature as a 

“conspiracy,” id. at *24-27, 40-43,  the Court also said that it was still acceptable to 

exercise one’s right under the First Amendment to the U.S. Constitution to submit 

material anonymously – it was just wrong for certain citizens to do so “in the specific 

context of the facts and circumstances of this case.”  Id. at *12 n. 4.  This fails to provide 

“judicially discernible and manageable standards” for when (or by whom) the exercise of 

rights under the First Amendment to the U.S. Constitution becomes a conspiracy 

prohibited by Florida’s Redistricting Amendments.  Vieth, 541 U.S. at 281.            

51. Moreover, the Florida Supreme Court has created significant confusion 

with its interpretation of the word “intent” to mean “the effects of the [redistricting] plan, 

the shape of district lines, and the demographics of an area,” and other undefined 

objective and subjective indicators of intent.  Apportionment I, 83 So. at 617.6  

                                                            
6 In Apportionment VII, for example, the Florida Supreme Court chose certain effects of 
the redistricting plan to discern intent.  Florida’s 5th Congressional District did not pass 
muster because the Legislature’s plan “had the effect of benefitting the long-time 
incumbent of the district,” Apportionment VII, 2015 Fla. LEXIS 1474 at *102 (emphasis 
added), and the district’s shape was too close to a partisan, 2002 benchmark map.  Id.  To 
discern intent, the Florida Supreme Court similarly used the compactness of Florida’s 
13th and 14th Congressional Districts, and lines that crossed Tampa Bay, id. at *112-16; 
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52. Based on what the Florida Supreme Court has termed “objective 

indicators” of intent, any decision to change a single line or boundary of a given district 

will have the effect (and by extension intent) of favoring or disfavoring a political party 

or incumbent because it would inevitably add or subtract constituents who belong to a 

political party.  Even preserving the status quo – allowing the districts to remain exactly 

the same – would favor incumbents while simultaneously disfavoring all political parties 

to which the incumbent does not belong.  If intent is interpreted as effect, then any 

change (or no change at all) to Florida’s redistricting maps by the Florida Legislature 

could result in a violation the Redistricting Amendments.  

53. Florida’s 5th Congressional District provides an example of the Florida 

Supreme Court’s “effect” equals “intent” standard.  The Florida Supreme Court recently 

held that drawing the 5th District in a north-south fashion has “the effect of benefitting 

the long-time incumbent of the district, Congresswoman Corrine Brown who previously 

joined with leading Republicans in actively opposing the Fair Districts Amendment and 

redistricting reform.” Apportionment VII, 2015 Fla. LEXIS 1474 at*102.7  

                                                                                                                                                                                 

the placement of district lines for Florida’s 26th and 27th Congressional Districts as it 
relates to the City of Homestead, id. at *117-19; the placement of district lines for 
Florida’s 25th Congressional District as it relates to Hendry County, id. at *119-22; and 
the compactness – as shown by “vertical” versus “horizontal” configurations – of 
Florida’s 21st and 22nd Congressional Districts.   
 
7 Congresswoman Brown’s prior opposition to the Redistricting Amendments should 
have no relevance to whether the Florida Legislature complied with the Amendments.  
The Florida Supreme Court, however, appears to attach legal significance to the fact that 
she exercised her legal rights to “actively oppose” the Redistricting Amendments 
together with “leading Republicans.”  Id.  This creates yet another “judicially 
[in]discernible and [un]manageable standard.”  Vieth, 541 U.S. at 281.  Under this vague 
standard, it is unclear whether Congresswoman Brown’s silence, collaboration with 

Case 3:15-cv-00380-MCR-EMT   Document 1   Filed 08/27/15   Page 27 of 32



 
 

 28

54. The Florida Supreme Court then ordered the Legislature to draw District 5 

in an east-west direction, id. at *109, while completely ignoring that such an exercise 

would necessarily disfavor Rep. Brown, the incumbent, in direct violation of the “intent 

to . . . disfavor” provision in the Redistricting Amendments.    

55. Drawing Florida’s 5th Congressional District in an east-west fashion 

would also favor the Democratic Party by creating a district where “Democrats constitute 

61.1% of registered voters.”  Id. at *106.  The Republican Party would thus be disfavored 

because of the Florida Supreme Court’s decision, again in contravention of the 

prohibition on drawing districts with the “intent to . . . disfavor.”  There are similar 

problems in Florida’s 13th, 14th, 21st, 22nd, 25th, 26th, and 27th Congressional Districts, 

which the Florida Supreme Court has also ordered redrawn consistent with its directions.   

56. The Florida Supreme Court’s “effect” equals “intent” standard makes it 

possible for opponents of any redistricting plan to argue that any line drawn on a 

redistricting plan violates Florida’s Redistricting Amendments.    

57. Because “[t]he dividing line between what is lawful and unlawful cannot 

be left to conjecture,” the first clause of the Redistricting Amendments is void for 

vagueness.  Connally, 269 U.S. at 393.  There exist no create “judicially discernible and 

manageable standards” to prohibit partisan gerrymandering.  Vieth, 541 U.S. at 281.  To 

the extent the Florida Supreme Court’s “intent” equals “effect” standard is intended to 

provide a standard, it fails to provide Rep. Hill, other members of the Florida Legislature, 

                                                                                                                                                                                 

Democrats, ordinary Republicans, or passive opposition to the Amendments would still 
have been legally significant or served as evidence of improper, partisan intent.     
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or people of ordinary intelligence adequate notice, clarity, or understanding of the actions 

prohibited by Florida’s Redistricting Amendments.   

Count III:  Redistricting Amendments are Void for Vagueness as-applied  
to minority access districts like Florida’s 5th Congressional District 

 
58. Plaintiffs re-allege all preceding paragraphs. 

59. The Redistricting Amendments require the Florida Legislature to draw 

electoral districts without “the intent to favor or disfavor a political party or incumbent” 

(hereinafter “intent to favor/disfavor provision”) while also drawing the maps such that 

the “intent” (or “result” and “effect” as interpreted by the Florida Supreme Court) does 

not “deny[] or abridg[e] the equal opportunity of racial and language minorities to 

participate in the political process or to diminish their ability to elect representatives of 

their choice” (hereinafter “minority equal opportunity provision”).  Art. III, §§ 20(a) and 

21(a), Fla. Const.   

60. The Redistricting Amendments state that neither the intent to 

favor/disfavor provisions nor the minority equal opportunity provision has priority over 

the other.  Art. III, §§ 20(c) and 21(c), Fla. Const.  

61. Florida’s 5th Congressional District is a minority access district.  It is a 

district where Black citizens from northcentral Florida – historically discriminated 

against – have a chance to elect a representative of their choice.  A significant majority of 

the Black population in this district affiliates with the Democratic Party and votes for 

Democrat candidates. 

62. In Florida’s 5th Congressional District, and similar minority access 

districts throughout Florida, the Florida Legislature must draw the districts in a manner 
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that protects the ability of minorities to elect representatives of their choice.  To comply, 

the Florida Legislature must simultaneously violate the intent to favor/disfavor provision.   

63. The Florida Legislature is thus faced with a Hobson’s choice: (1) violate 

the intent to favor/disfavor provision or (2) violate the minority equal opportunity 

provision.  For Florida’s 5th Congressional District and similar minority access districts, 

the Redistricting Amendments impose inherently contradictory requirements.  

Compliance with one necessarily requires the violation of another.   

64. After years of litigation, and seven opinions by the Florida Supreme 

Court, the Florida courts have yet to provide the Legislature with guidance – much less 

“judicially discernible and manageable standards” on how to resolve this Hobson’s 

choice. Vieth, 541 U.S.  at 281.  Prescriptive guidance has been replaced with an ad hoc 

standard that amounts to this:  “we know [a violation] when we see it.”  Apportionment 

VII, 2015 Fla. LEXIS 1474 at *211 (Canady, J., dissenting).     

65. As such, the Redistricting Amendments are void for vagueness as-applied 

to minority access districts; they fail to provide Rep. Hill, other members of the Florida 

Legislature, or people of ordinary intelligence, adequate notice, clarity, or understanding 

of the actions prohibited. 

Count IV:  Redistricting Amendments are Void for Vagueness as-applied to citizens 
who wish to exercise rights under the First Amendment to the U.S. Constitution  

 
66. Plaintiffs re-allege the preceding paragraphs.  

67. As noted above, the Florida Supreme Court has interpreted the word 

“intent” in the Redistricting Amendment to mean “the effects of the [redistricting] plan, 

the shape of district lines, and the demographics of an area” to be considered with other 
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undefined objective and subjective indicators of intent.  Apportionment I, 83 So. at 617.  

Subjective indicators of intent can include the motive of an individual legislator, which 

can then be ascribed to the Legislature as a whole.  See supra at ¶¶ 31-34.  The motive of 

an individual legislator can, in turn, be imputed to the legislator based on circumstantial 

evidence gleaned from the private papers of private citizens.  Id.   

68. The Florida Supreme Court’s interpretation of the word “intent” thus 

proscribes the conduct of private citizens who choose to exercise their First Amendment 

rights to participate in the redistricting process through political speech and petitioning of 

government.  Specifically, based on the Florida Supreme Court’s interpretation and 

application of word “intent,” the “intent” of “some” private citizens may be imputed to 

the Florida Legislature.  Yet the Florida Supreme Court’s interpretation of the word 

“intent,” as used in the Redistricting Amendments, does not (1) provide private citizens, 

or members of the Florida Legislature like Rep. Hill, fair warning of what is prohibited; 

(2) lacks a precise or articulated standard that ensures the protection of fundamental 

rights under the U.S. Constitution; and (3) has caused private citizens, including members 

of the Conservative Coalition for Free Speech and Association, to forsake activities 

protected by the First Amendment to the U.S. Constitution for fear that they may be 

prohibited, force them to disclose private papers and discussions with like-minded 

people, and otherwise subject them to the burdens of litigation.  See supra ¶¶ 30-41.  

69. As such, the Redistricting Amendments are void for vagueness, as-

interpreted by the Florida Supreme Court, and as-applied to private citizens who wish to 

exercise their rights under the First Amendment to the U.S. Constitution. 
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Relief Requested 

WHEREFORE, Plaintiffs respectfully request that this Court:  

A. Declare that the Redistricting Amendments, as interpreted by the Florida 

Supreme Court, violate the First and Fourteenth Amendments to the U.S. 

Constitution; 

B. Enjoin the Secretary of State and all state officials from implementing any 

redistricting plans that result from a process tainted by violations of the 

First Amendment to the U.S. Constitution;  

C. Enjoin the Secretary of State and all state officials from implementing any 

redistricting plans drawn pursuant to Florida Redistricting Amendments, 

which are void for vagueness under the Due Process Clause of the 

Fourteenth Amendment to the U.S. Constitution; and 

D. Grant such other relief as the Court may deem proper. 

      Respectfully submitted, 

      /s/ D. Kent Safriet    
      D. Kent Safriet, Fla. Bar No. 174939 
      Mohammad O. Jazil, Fla. Bar No. 72556 
      HOPPING GREEN & SAMS, P.A. 
      119 South Monroe St., Suite 300 
      Tallahassee, FL 32301 
      (850) 222-7500 / (850) 224-8551 (Fax) 
      kents@hgslaw.com 
      mohammadj@hgslaw.com   

Dated:  August 27, 2015   Counsel for Plaintiffs 
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From: Microsoft Outlook
To: Cerio, Tim
Subject: What is Clutter?
Date: Thursday, August 27, 2015 7:18:06 PM

Stay on top of your email
We've added an awesome new feature that helps filter your low-priority email—saving time for your
 most important messages. We call it Clutter.

Clutter looks at what you've done in the past to determine the messages you're most likely to ignore. It
 then puts them here, in the Clutter folder. Just keep using email as usual and Clutter will learn which
 messages aren't important to you. From time to time, Clutter might get it wrong. You can move the
 messages we've incorrectly identified as clutter to your inbox, and Clutter will take notice.

Your privacy is extremely important to us. We remove any personally identifiable information from the
 data we use to make the feature better.

And if you find Clutter isn't for you, you can turn it off any time.

If you would like Clutter to stop moving messages out of your inbox, you can go to Options and turn it off.
This system notification isn't an email message and you can't reply to it.



From: Robinson, Diidri (USAFLM)
To: Cerio, Tim
Subject: RE: Seventh Circuit Judicial Nominating Commission
Date: Thursday, August 27, 2015 5:35:32 PM

Thank you so much.
 
Didi Robisnon
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Thursday, August 27, 2015 5:34 PM
To: Robinson, Diidri (USAFLM)
Cc: cgreene@pfhglaw.com; Dane, Laura
Subject: RE: Seventh Circuit Judicial Nominating Commission
 
Thank you for your service Ms. Robinson.  Best of luck to you and your husband.
 
Sincerely,

Tim Cerio
 

From: Robinson, Diidri (USAFLM) [mailto:Diidri.Robinson@usdoj.gov] 
Sent: Thursday, August 27, 2015 10:55 AM
To: Cerio, Tim
Cc: cgreene@pfhglaw.com; Dane, Laura
Subject: Seventh Circuit Judicial Nominating Commission
 
Mr. Cerio,
 
Please accept the attached letter as notice of my resignation from the Judicial Nominating
 Commission for the Seventh Circuit.  This was definitely a bittersweet decision, as I have thoroughly
 enjoyed my tenure on the Commission.  I will be relocating to California to join my husband, who
 recently accepted a position in Los Angeles.
 
I apologize for not speaking with you personally before tendering this notice.  I tried to reach you at
 your office this morning, but was told that you are out of town.  Since the Commission was just
 asked to convene, I felt it best to tender my resignation immediately. 
 
Please do not hesitate to contact me if you would like to discuss this matter further.  Thank you for
 this opportunity to serve the citizens of the Seventh Judicial Circuit.
 
Sincerely,
Diidri Robinson
(904) 301-6300
 
 
 



 



From: Cerio, Tim
To: Robinson, Diidri (USAFLM)
Cc: cgreene@pfhglaw.com; Dane, Laura
Subject: RE: Seventh Circuit Judicial Nominating Commission
Date: Thursday, August 27, 2015 5:33:58 PM

Thank you for your service Ms. Robinson.  Best of luck to you and your husband.
 
Sincerely,

Tim Cerio
 

From: Robinson, Diidri (USAFLM) [mailto:Diidri.Robinson@usdoj.gov] 
Sent: Thursday, August 27, 2015 10:55 AM
To: Cerio, Tim
Cc: cgreene@pfhglaw.com; Dane, Laura
Subject: Seventh Circuit Judicial Nominating Commission
 
Mr. Cerio,
 
Please accept the attached letter as notice of my resignation from the Judicial Nominating
 Commission for the Seventh Circuit.  This was definitely a bittersweet decision, as I have thoroughly
 enjoyed my tenure on the Commission.  I will be relocating to California to join my husband, who
 recently accepted a position in Los Angeles.
 
I apologize for not speaking with you personally before tendering this notice.  I tried to reach you at
 your office this morning, but was told that you are out of town.  Since the Commission was just
 asked to convene, I felt it best to tender my resignation immediately. 
 
Please do not hesitate to contact me if you would like to discuss this matter further.  Thank you for
 this opportunity to serve the citizens of the Seventh Judicial Circuit.
 
Sincerely,
Diidri Robinson
(904) 301-6300
 
 
 
 



From: Cerio, Tim
To: Dane, Laura; Stearns, Heather
Subject: FW: Seventh Circuit Judicial Nominating Commission
Date: Thursday, August 27, 2015 5:11:58 PM
Attachments: JNC resignation letter.pdf

 
 

From: Robinson, Diidri (USAFLM) [mailto:Diidri.Robinson@usdoj.gov] 
Sent: Thursday, August 27, 2015 10:55 AM
To: Cerio, Tim
Cc: cgreene@pfhglaw.com; Dane, Laura
Subject: Seventh Circuit Judicial Nominating Commission
 
Mr. Cerio,
 
Please accept the attached letter as notice of my resignation from the Judicial Nominating
 Commission for the Seventh Circuit.  This was definitely a bittersweet decision, as I have thoroughly
 enjoyed my tenure on the Commission.  I will be relocating to California to join my husband, who
 recently accepted a position in Los Angeles.
 
I apologize for not speaking with you personally before tendering this notice.  I tried to reach you at
 your office this morning, but was told that you are out of town.  Since the Commission was just
 asked to convene, I felt it best to tender my resignation immediately. 
 
Please do not hesitate to contact me if you would like to discuss this matter further.  Thank you for
 this opportunity to serve the citizens of the Seventh Judicial Circuit.
 
Sincerely,
Diidri Robinson
(904) 301-6300
 
 
 
 



   

   

   
   

  
       

    
   

   

            
       

            
                

           
    

 

  
   

    
  



From: Cerio, Tim
To: Jean Hovey; Jefferson, Tyler
Cc: Dane, Laura
Subject: RE: Andrew John Jones - 18th Circuit Vacancy
Date: Thursday, August 27, 2015 5:04:31 PM

Thank you for the recommendation, Commissioner.  Very much appreciated.

Tim Cerio

-----Original Message-----
From: Jean Hovey [mailto:jhovey@winterspringsfl.org]
Sent: Thursday, August 27, 2015 12:34 PM
To: Cerio, Tim; Jefferson, Tyler
Subject: Andrew John Jones - 18th Circuit Vacancy

Gentlemen:

This email is written in support of Andrew J. Jones, for Circuit Judge in Seminole/Brevard Counties (18th Judicial
 Circuit).

I have known Andrew for ten years and found him to be knowledgeable about the law, fair and open minded in the
 cases he has handled.

Andrew is known throughout our County as a a community leader.

I believe Andrew's background and his ability to bring people together for many different issues would make him an
 excellent Judge!

If you need additional information or have any questions, my cell phone is 407-462-0350.

Thank you.

Jean
Jean Hovey, Commissioner
Winter Springs, District/Seat One

Confidentiality Note: This e-mail, and any attachment to it, contains information intended only for the use of the
 individual(s) or entity named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee
 or agent responsible for delivering it to the intended recipient, you are hereby notified that reading it is strictly
 prohibited. If you have received this e-mail in error, please immediately return it to the sender and delete it from
 your system. Thank you.



From: Schutz  Jackie
Cc: Sunburst
Subject: 5 PM TS ERIKA Update
Date: Thursday, August 27, 2015 5:02 57 PM

Coastal Watches/Warnings and 5-Day Forecast Cone for Storm Center

Click image to zoom in – Download GIS data 

Other images  5-Day track on – 3-Day track on – 3-Day track off – Interactive











This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP









 in error, and (iii) erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the Firm in the
 particular matter that is the subject of this message, and may not be relied upon by any other
 party.

The preceding email message may be confidential or protected by the attorney-client privilege. It is
 not intended for transmission to, or receipt by, any unauthorized persons. If you have received this
 message in error, please (i) do not read it, (ii) reply to the sender that you received the message
 in error, and (iii) erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the Firm in the
 particular matter that is the subject of this message, and may not be relied upon by any other
 party.
________________________________
This email may contain material that is confidential, privileged and/or attorney work product for the
 sole use of the intended recipient.  Any review, reliance or distribution by others or forwarding
 without express permission is strictly prohibited.  If you are not the intended recipient, please
 contact the sender and delete all copies.

Latham & Watkins LLP
________________________________

The preceding email message may be confidential or protected by the attorney-client privilege. It is
 not intended for transmission to, or receipt by, any unauthorized persons. If you have received this
 message in error, please (i) do not read it, (ii) reply to the sender that you received the message
 in error, and (iii) erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the Firm in the
 particular matter that is the subject of this message, and may not be relied upon by any other
 party.
________________________________
This email may contain material that is confidential, privileged and/or attorney work product for the
 sole use of the intended recipient.  Any review, reliance or distribution by others or forwarding
 without express permission is strictly prohibited.  If you are not the intended recipient, please
 contact the sender and delete all copies.

Latham & Watkins LLP
________________________________

The preceding email message may be confidential or protected by the attorney-client privilege. It is
 not intended for transmission to, or receipt by, any unauthorized persons. If you have received this
 message in error, please (i) do not read it, (ii) reply to the sender that you received the message
 in error, and (iii) erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the Firm in the
 particular matter that is the subject of this message, and may not be relied upon by any other
 party.
________________________________
This email may contain material that is confidential, privileged and/or attorney work product for the
 sole use of the intended recipient.  Any review, reliance or distribution by others or forwarding
 without express permission is strictly prohibited.  If you are not the intended recipient, please
 contact the sender and delete all copies.

Latham & Watkins LLP
________________________________

The preceding email message may be confidential or protected by the attorney-client privilege. It is
 not intended for transmission to, or receipt by, any unauthorized persons. If you have received this
 message in error, please (i) do not read it, (ii) reply to the sender that you received the message
 in error, and (iii) erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the Firm in the
 particular matter that is the subject of this message, and may not be relied upon by any other
 party.
________________________________
This email may contain material that is confidential, privileged and/or attorney work product for the
 sole use of the intended recipient.  Any review, reliance or distribution by others or forwarding
 without express permission is strictly prohibited.  If you are not the intended recipient, please
 contact the sender and delete all copies.

Latham & Watkins LLP
________________________________

The preceding email message may be confidential or protected by the attorney-client privilege. It is
 not intended for transmission to, or receipt by, any unauthorized persons. If you have received this
 message in error, please (i) do not read it, (ii) reply to the sender that you received the message
 in error, and (iii) erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the Firm in the
 particular matter that is the subject of this message, and may not be relied upon by any other
 party.



From: Pernell, Leroy
To: Cerio, Tim; Jefferson, Tyler
Subject: Letter of Support
Date: Thursday, August 27, 2015 4:07:42 PM
Attachments: Letter of Support for Andrew John Jones.pdf

 







From: FLAUDGEN AUDRPT
To: Miller, Phillip; Cerio, Tim; Miguel, Melinda; Plante, Ken; Kelly, Cynthia; Brewer, Durward; COX.DAVID; Kiner,

 Kerrington; Kypreos, Stanley; Davis, Greg; Governor Rick Scott; Takacs, Jeff; Pransky, Noah; Lopez-Cantera,
 Carlos; Van Sickler, Michael; NANCY REEDER

Subject: 2016-008 Department of Military Affairs - Educational Dollars for Duty Program - Administration of Selected
 Activities - and Prior Audit Follow-Up - Operational Audit - Released Report

Date: Thursday, August 27, 2015 3:01:33 PM
Attachments: 2016-008.pdf

 The attached PDF file is the final released report issued by the Auditor General for the
 entity specified on the subject line.  The PDF file can be viewed using Adobe Acrobat
 Reader.  If you do not have the Reader, please visit www.adobe.com to download a
 FREE copy.  This report may also be viewed on our Web site at
 www.myflorida.com/audgen.
 
 If you have requested a hard copy of the report, it will be provided to you within the
 next five business days.  Should you have any questions, or decide that you no longer
 wish to receive a hard copy, please contact us by e-mail at flaudgen@aud.state.fl.us.



Sherrill F. Norman, CPA 

Auditor General 

Report No. 2016-008 

August 2015 

DEPARTMENT OF MILITARY AFFAIRS 
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Adjutant General of the Department of Military Affairs 

Section 250.05, Florida Statutes, creates the Department of Military Affairs.  The head of the 

Department of Military Affairs is the Adjutant General, who is appointed by the Governor, subject to 

confirmation by the Senate.  The following Adjutant Generals served during the period of our audit: 

Major General Michael A. Calhoun  From March 29, 2015 

Major General Emmett R. Titshaw, Jr.  Through March 28, 2015 

The team leader was Dennis W. Gay, CPA, and the audit was supervised by Randy R. Arend, CPA. 

Please address inquiries regarding this report to Matthew Tracy, CPA, Audit Manager, by e-mail at 

matthewtracy@aud.state.fl.us or by telephone at (850) 412-2749. 

This report and other reports prepared by the Auditor General are available at: 

www.myflorida.com/audgen 

State of Florida Auditor General 

Claude Pepper Building, Suite G74 ∙ 111 West Madison Street ∙ Tallahassee, FL 32399-1450 ∙ (850) 412-2722 
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DEPARTMENT OF MILITARY AFFAIRS 
Educational Dollars for Duty Program,  

Administration of Selected Activities, and Prior Audit Follow-Up 

SUMMARY 

This operational audit of the Department of Military Affairs (Department) focused on the Department’s 

administration of the Educational Dollars for Duty program and other selected activities including 

non-appropriated enterprise fund activities and construction project administration.  Our audit also 

included a follow-up on the findings noted in our report No. 2013-010.  Our audit disclosed the 

following:  

Educational Dollars for Duty Program 

Finding 1: Department controls for the administration of the Educational Dollars for Duty program 

need improvement.   

Non-Appropriated Enterprise Fund Activities 

Finding 2: As similarly noted in our report No. 2013-010, the Department’s administration of the Camp 

Blanding Joint Training Center activities did not always ensure economic and efficient operations or 

compliance with applicable laws, rules, and other guidelines.   

Finding 3: As similarly noted in our report No. 2013-010, the Department did not adequately ensure 

that required non-appropriated enterprise fund activity business plans were properly executed and that 

the plans appropriately specified provisions for employee bonuses.  In addition, the Department did not 

ensure that periodic physical inventories for the Post Exchange store were timely completed and 

reconciled to perpetual inventory records and subsidiary accounting records. 

Finding 4: Dining activity operations did not ensure sufficient resources were available to pay 

expenses. 

Construction Project Administration 

Finding 5: The Department’s oversight of construction contracts did not always ensure that payment 

and performance bonds were recorded in the public records of the applicable county or that proper 

insurance coverages were obtained and maintained by contractors and architects. 

Finding 6: Enhancements could be made in the administration of construction management projects 

to better ensure that expenditures for guaranteed maximum price contracts are adequately supported 

prior to payment. 

Other Administrative Activities 

Finding 7: As similarly noted in our report No. 2013-010, Department purchasing card controls need 

enhancement. 

Finding 8: The Department’s controls for the administration of the requirements of the Florida Single 

Audit Act as applicable to the About Face and Forward March programs need improvement.   

Finding 9: The Department’s motor vehicle record keeping and procedures could be improved. 
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BACKGROUND 

The Department of Military Affairs (Department) provides management oversight and administrative 

support to the Florida National Guard.1  The Florida National Guard, as a part of the organized militia of 

the State, is a reserve component force of the United States Department of Defense, National Guard 

Bureau, and is to operate within the policy guidance and fiscal framework of both Federal and State 

authorities.  While the Adjutant General serves as Department head, the Governor is the 

Commander-in-Chief of the Florida National Guard.2   

The Department’s stated mission is to provide Florida National Guard units and personnel to support 

national security objectives; to protect the public safety of citizens; and to contribute to national, State, 

and community programs that add value to the United States of America and to the State.   

In total, according to Department records, approximately 2,300 Federal civilian employees, Federally 

employed military technicians, Active Guard Reserve personnel, and State employees were assigned 

at Army and Air National Guard units throughout the State in support of more than 12,000 Florida 

National Guard soldiers and airmen.  According to the Adjutant General’s Annual Report for the 

2014 fiscal year, State and Federal funding of the Department and Florida National Guard was 

approximately $510 million for 20143 and included approximately $41.6 million in operating 

appropriations and $44 million in capital appropriations from Federal cooperative agreements 

administered by the Department through its State budget and accounts.  The Department was 

authorized 418 and 459 State employee positions for the 2013-14 and 2014-15 fiscal years, 

respectively, and more than half of these positions were partially or fully funded by the Federal 

Government.4   

Headquartered in St. Augustine, the Department maintains 61 armories in 39 Florida counties.  The 

Department also maintains and operates the Camp Blanding Joint Training Center (CBJTC) located in 

Clay County.  The CBJTC is a 73,000-acre post that supports numerous large training activities for the 

Florida National Guard; the United States Army, Navy, Air Force, Marines, and Coast Guard; and 

numerous law enforcement agencies.  According to the Adjutant General’s Annual Report for the 

2014 fiscal year, the CBJTC supported training on 295 days for approximately 320,000 personnel from 

250 military and civilian organizations.   

FINDINGS AND RECOMMENDATIONS 

EDUCATIONAL DOLLARS FOR DUTY PROGRAM 

State law5 specifies that the Adjutant General is to develop an education assistance program for 

members in good standing of the Florida National Guard who enroll in an authorized course of study at 
                                                      
1 Section 250.05, Florida Statutes.  
2 Section 250.06, Florida Statutes.   
3 Amount includes funding from State sources during the July 1, 2013, through June 30, 2014, State fiscal year and funding 
from Federal sources for the October 1, 2013, through September 30, 2014, Federal fiscal year. 
4 Chapters 2013-40 and 2014-51, Laws of Florida.   
5 Section 250.10(7) and (8), Florida Statutes.   
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an appropriately accredited or licensed public or nonpublic institution of higher learning in the State.  

This program, the Educational Dollars for Duty (EDD) program, received legislative appropriations of 

$1,781,900 and $3,472,525 for the 2012-13 and 2013-14 fiscal years, respectively, and the Department 

reported expenditures for the payment of tuition and fees of $1,736,868 and $2,182,409, respectively.   

Finding 1: Administration of the Educational Dollars for Duty Program  

To remain eligible for the EDD program, participants are required, in part, to furnish the EDD State 

Education Program Administrator with a copy of their grades or transcripts from the preceding term, 

and maintain a minimum 2.0 grade point average.6  The EDD program is only to pay for courses 

completed by the participant, whereas the costs of any courses not completed (i.e., dropped, failed, 

withdrawn, or incomplete) or repeated are the responsibility of the participant and must be reimbursed 

to the Department.  Participants are also required to reimburse the program if grades from the previous 

term are not submitted to the EDD State Education Program Administrator within 90 days of completing 

the term, or if the participant does not fulfill their service obligation (e.g., leaves the Florida National 

Guard during their enlistment contract period while receiving EDD program funds).  Department 

procedures specifically provided for: 

 A collection letter to be sent to participants required to reimburse the program.  

 The amount owed to be reported to a collection agency if the collection letter failed to result in 
reimbursement. 

 Uncollectible amounts to be written off when collection efforts were not successful. 

 Recording an allowance for uncollectible accounts based on the EDD program’s bad debt ratio.  

In addition, when reimbursements are collected in the same fiscal year as the EDD program 

disbursements are made, the reimbursements are to be returned to the program’s appropriation, 

whereas reimbursements related to prior fiscal-year appropriations are to be returned to the State’s 

General Revenue Fund.   

To determine whether Department personnel appropriately verified the continuing eligibility of EDD 

program participants, we examined the files for 40 participants who were enrolled in courses during the 

Spring 2013 and Fall 2013 terms.  Our examination and evaluation of the Department’s administration 

of the EDD program disclosed that: 

 One of the 40 participants did not submit grades within 90 days after the Fall 2013 term 
concluded and, therefore, the Department sent a collection letter dated April 30, 2014, advising 
him that he would be required to reimburse EDD program funds if grades were not submitted 
within 30 days.  The participant did not submit the required grades within 30 days and, as of 
June 30, 2015, he had not reimbursed the program.  However, no further collection efforts had 
been made by the Department.  We expanded our audit testing and, in response to our audit 
request, Department staff provided a listing of EDD program participants who had not, as of 
June 30, 2015, timely submitted grades for the Summer 2012 through Fall 2014 terms.  Our 
examination of the listing and other applicable Department records disclosed that:   

o As shown in Table 1, although numerous participants attending classes during the 
Fall 2012, Spring 2014, Summer 2014, and Fall 2014 terms had failed to submit grades 

                                                      
6 Department Rules, Chapter 70-2, Florida Administrative Code, and Department Pamphlet 621-5-2, issued July 2011.   
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In response to our audit inquiry, the EDD State Education Program Administrator indicated that 

workload demands resulting from increased legislative appropriations for the EDD program contributed 

to the deficiencies in accounting for participant grades and program reimbursements and that the billing 

errors resulted from oversights and the absence of Department procedures providing for an 

independent verification of the reimbursement calculations.  Timely initiating collection efforts increases 

the likelihood of collecting amounts due and the availability of resources for other eligible participants.  

In addition, without an independent verification of reimbursement calculations, the risk of billing errors is 

increased.   

Recommendation: We recommend that Department management enhance procedures for 
timely collecting participant grades and amounts owed to the EDD program, ensure that 
program funds are used only for tuition and fees for eligible participants, and establish an 
allowance for uncollectible accounts as specified by program guidelines.  We also recommend 
that Department management enhance procedures to provide for an independent verification of 
reimbursement calculations prior to billing participants.   

NON-APPROPRIATED ENTERPRISE FUND ACTIVITIES 

The Department established four non-appropriated enterprise funds in the State’s accounting records 

(Florida Accounting Information Resource Subsystem [FLAIR]) related to Camp Blanding Joint Training 

Center (CBJTC) activities:  Billeting, Camp Blanding Recreation, Post Exchange, and Dining Hall.  The 

Department also established five local bank accounts for the deposit of revenues generated by CBJTC 

activities and the payment of related expenses.  The five accounts included one account each for the 

Camp Blanding Recreation, Post Exchange, and Dining Hall funds and two accounts for the Billeting 

fund (the Cottage account and an account for Chargeable Transient Quarters [CTQ] and the Regional 

Training Institute [RTI]).  According to Department records, from July 1, 2012, through June 30, 2014, 

deposits into the five local bank accounts totaled more than $10 million.  As of June 30, 2014, the 

available cash balances in the five bank accounts totaled $1,579,848.   

To provide information and serve as a guide for the daily operation of accounts and the appropriate use 

of State moneys, the Department developed Florida National Guard Pamphlet 210-5, State of Florida 

Non-Appropriated Enterprise Fund Accounts (FLNG Pamphlet 210-5).  FLNG Pamphlet 210-5 

establishes the CBJTC responsibilities of the State Quartermaster, Director of Non-Appropriated Fund 

Accounts, and Non-Appropriated Fund Managers and was last revised in September 2012.  According 

to FLNG Pamphlet 210-5, the State Quartermaster has oversight responsibilities and “is ultimately 

responsible for all State funds and property associated with the non-appropriated enterprise fund 

accounts.”  As part of these oversight responsibilities, the State Quartermaster’s Office receives 

monthly statements of operations and periodically conducts audits of the non-appropriated enterprise 

fund accounts.   

Finding 2: CBJTC Activities Oversight and Administration  

In our report No. 2013-010, finding No. 1, we noted that the Department’s administration of CBJTC 

activities did not always ensure economic or efficient operations or compliance with applicable laws, 

rules, and other guidelines.  As part of our audit, we performed follow-up procedures to evaluate the 
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o According to generally accepted accounting principles, enterprise funds should be 
presented using the economic resources measurement focus and accrual basis of 
accounting.  The Department generally maintained the CBJTC subsidiary accounting 
records on the accrual basis.  However, the Department did not record in the FLAIR 
enterprise funds the capital assets, inventories, accounts receivable, or accounts payable 
amounts reflected in the CBJTC subsidiary accounting records.  As a result, the amounts in 
FLAIR were not correctly stated.  As of June 30, 2014, the assets recorded in the four 
CBJTC FLAIR enterprise funds totaled $1,704,348, an amount which reflected only the 
available cash balance in the subsidiary accounts and capital assets in Billeting, and 
excluded $2,807,798 in other reported assets and $1,593,442 in liabilities. 

o For the Recreation activity, the Department overstated liabilities and understated revenues 
by $585,993.  The Department did not report revenues for associate (annual) memberships 
of $128,325 for the 2012-13 fiscal year and $223,068 for the 2013-14 fiscal year and, 
consequently, overstated liabilities by $351,393.  Similarly, the Department did not amortize 
and report revenues for lifetime memberships of $78,200 for each of the 2011-12, 2012-13, 
and 2013-14 fiscal years, thus overstating liabilities by $234,600 for lifetime memberships 
sold during the 2010-11 fiscal year.  In response to our audit inquiry, Department 
management indicated that they had discontinued recognizing associate membership 
revenues after the 2011-12 fiscal year due to an oversight and, consequently, did not report 
any membership revenues in the subsequent fiscal years.   

o The Recreation, Post Exchange, and Dining activities reported capital assets of $1,625,903 
and $1,837,641 as of June 30, 2013, and June 30, 2014, respectively; however, the 
Department did not calculate and expense depreciation on these assets, thus overstating 
net income in each activity.   

 The Department allowed certain persons to purchase 2012-13 and 2013-14 fiscal year 
associate memberships from the CBJTC Recreation Department for an annual fee of $150.  
Persons eligible to purchase an associate membership included individuals who were 
sponsored by an active or retired member of the Florida Army or Air National Guard or a 
Department employee; Kingsley Lake homeowners; honorably discharged veterans from any 
branch of the United States Armed Forces; adult children, parents, and siblings of Guard 
members; and local law enforcement officers.  The associate membership privileges included 
access to the Camp Blanding Post Exchange store, museum, conference center, dining facility, 
picnic area, primitive and recreational vehicle campgrounds, and Kingsley Lake boat ramp.  
According to records obtained from the Recreation Department, 1,244 and 1,373 associate 
memberships were sold for the 2012-13 and 2013-14 fiscal years, which should have generated 
total fees of $392,550, or $186,600 and $205,950 for those years, respectively.  However, we 
noted that Department personnel had not implemented procedures to periodically reconcile the 
number of associate memberships sold to the moneys collected.  Subsequent to our audit 
inquiries, Department personnel reconciled the number of associate memberships sold for the 
2012-13, 2013-14, and 2014-15 fiscal years to the amounts collected and noted minor 
differences.   

 State law8 authorizes the Department to establish a post exchange store for members of the 
Florida National Guard, their families, guests, and other authorized users.  The Post Exchange 
store is located at the CBJTC.  The law requires that any Post Exchange store profits be 
deposited in the Camp Blanding Management Trust Fund (CBMTF) and be used to enhance the 
facilities and services provided by the CBJTC.  State law9 also requires that the funds generated 
by the revenue-producing (i.e., non-appropriated enterprise fund) activities on the Camp 
Blanding Military reservation be deposited into the CBMTF and used to support required training 

                                                      
8 Section 250.10(2)(e)3., Florida Statutes.   
9 Section 250.175(3)(a), Florida Statutes.   
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of the Florida National Guard.  As shown in Table 2, for the 2012-13 fiscal year, the Billeting and 
Post Exchange activities each generated a net income and, collectively, the CBJTC activities 
produced net income of $172,331.  

However, the Department did not transfer any of these profits, or any profits from earlier years, 
to the CBMTF.  For the 2013-14 fiscal year, the CBJTC activities resulted in a collective net loss 
totaling $52,182 and the Post Exchange activity reported a net loss of $130,125.  In May 2014, 
the Department transferred $50,000 from the Post Exchange activity to the CBMTF; however, 
because the Post Exchange and CBJTC activities had a net loss for the 2013-14 fiscal year, it 
was not evident from what net income the transfer to the CBMTF was made.   

While the business plans for the Billeting and Post Exchange activities both addressed the 
handling of profits, the Post Exchange business plan required that 50 percent of the profits be 
transferred to the CBMTF and the Billeting activity business plan provided that profits be 
distributed to inventory, quality of life improvements, capital improvements, and new 
construction.  Department records did not evidence the authority relied upon to provide for the 
transfer of only 50 percent of the Post Exchange activity profits or for retaining the Billeting 
activity profits in local accounts rather than transferring the moneys to the CBMTF to support the 
required training of the Florida National Guard.  In response to our audit inquiry, Department 
management indicated the CBJTC activities are completely self-sustaining and thus require a 
reserve of operating capital to cover equipment, building repair and maintenance, inventory 
replenishment, and unforeseen events.  Although maintaining a target reserve amount is a best 
practice for enterprise activities, the Department had not established guidelines indicating how 
such a reserve should be calculated or what constituted a reasonable reserve amount for each 
activity.  

In addition, the National Guard Bureau, Office of the United States Property and Fiscal Officer, 

conducted an audit of the CTQ within the Billeting activity and released findings in November 2013.  

The audit reviewed and contained findings in the areas of:  position descriptions, separation of duties in 

the handling of funds, cash receipts, property accountability, and overall internal control.  The 

Department was in the process of drafting its official response as of April 30, 2015.  

Recommendation: To better ensure economic and efficient CBJTC operations; compliance 
with applicable laws, rules, and other guidelines; and that the activities are administered in 
accordance with legislative intent, we recommend that Department management continue to 
enhance the procedures for and oversight of CBJTC activities.  Such enhancements should 
include the proper accounting of CBJTC activities in the subsidiary accounting records and 
FLAIR; reconciling the membership records and related proceeds for the Recreation activity; 
and developing guidelines to establish appropriate operating reserves for CBJTC activities and 
to require that profits generated by CBJTC activities above the operating reserve amounts be 
timely deposited in the CBMTF.  

Finding 3: CBJTC Activity Business Plans   

FLNG Pamphlet 210-5 requires the CBJTC activities funds to operate under the guidelines and 

provisions of a business plan.  In our report No. 2013-010, finding No. 1, we noted that the Billeting and 

Dining Hall activities did not have a business plan and that business plans for the Post Exchange and 

Recreation activities were not in effect for all applicable fiscal years.  Additionally, we found that the 

Department paid Post Exchange employees bonuses totaling $21,400 for the 2009-10 fiscal year, 

absent any approved plan.  As part of our current audit, we requested and reviewed the available 
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business plans, and other applicable Department records, for each of the CBJTC activities (Billeting, 

Recreation, Post Exchange, and Dining) and noted that:   

 A business plan had not been prepared for the Recreation activity, and the business plan 
provided for the Dining activity was a draft dated September 2012 that had not been approved.  
The absence of established business plans increases the risk that CBJTC activities will not 
operate in accordance with Department management’s expectations.   

 Employee bonuses were paid absent appropriate guidelines in approved business plans.  
Specifically: 

o The business plan for the Post Exchange activity addressed the 5-year period that ended 
June 30, 2015, and was approved by a former State Quartermaster on July 30, 2012.  The 
business plan provided, in part, for employee incentives (bonuses) ranging from 3 to 
6 percent of the Post Exchange’s net income based on the percentage of net income to 
sales.  However, although the business plan provided guidelines for calculating the total 
amounts of bonus funds available, it did not address how the bonuses should be distributed 
among the employees.  Bonuses ranging in amount from $200 to $3,600 and totaling $7,200 
were paid to five Post Exchange contract employees for the 2011-12 fiscal year and 
bonuses ranging in amount from $100 to $3,600 and totaling $9,000 were paid to nine Post 
Exchange contract employees for the 2012-13 fiscal year.   

o The Department paid two Recreation employees bonuses of $250 each for the 2012-13 
fiscal year although a Recreation activity business plan had not been approved.  

o The CBJTC Director was paid bonuses of $10,000 and $6,850 for the 2011-12 and 2012-13 
fiscal years, respectively, based on the combined net income of the Post Exchange, 
Recreation, and Dining activities.  In response to our audit inquiry regarding the authority for 
the bonuses paid to the CBJTC Director, we were provided e-mails between the Director 
and a former State Quartermaster indicating there was a verbal understanding that the 
Director was eligible for a bonus of 6 percent of net income, not to exceed $10,000; 
however, none of the approved CBJTC business plans addressed a bonus for the CBJTC 
Director.    

 The Post Exchange business plan required that a physical inventory of goods purchased for 
resale be completed annually at the end of the fiscal year and that inventories of liquor, wine, 
beer, and tobacco products be conducted quarterly.  The physical inventory results were to be 
compared to the perpetual inventory records maintained in the Point of Sale (POS) system to 
identify any discrepancies and necessary adjustments.  Department personnel advised us that 
complete physical inventories were not performed for the 2011-12 or 2012-13 fiscal years.  
Although the quantities of selected inventory items were periodically compared to the POS 
system, the POS inventory, subsidiary accounting records inventory, and physical inventory 
results had not been reconciled and the corresponding records had not been adjusted.  During 
the 2013-14 fiscal year, the Department contracted with a vendor for a complete physical 
inventory.  The physical inventory was conducted in November 2013 and the resulting valuation 
was $25,874 less than the POS inventory value and $216,746 less than the amount reported in 
the subsidiary accounting records.  Subsequent to the November 2013 inventory, the 
Department adjusted (reduced) the subsidiary accounting records balance by $216,746 and 
corrected the balances in the POS system, contributing to the reported net loss of $130,125 
shown in Table 2 for the 2013-14 fiscal year.  Because the Department did not timely perform 
physical inventories and adjust the subsidiary accounting records and inventories reported in 
the POS system, the net income reported for the Post Exchange was overstated by $128,373 
and $27,055 for the 2011-12 and 2012-13 fiscal years, respectively, and was understated by 
$186,192 for the 2013-14 fiscal year.  In addition, the errors in reported net income would also 
have affected the amounts available for the employee incentive bonuses previously discussed.  
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The Dining activity losses resulted in cash shortfalls that were offset by loans from the Post Exchange 

activity, including a long-term loan of $164,000 made in November 2011 and a short-term loan of 

$242,000 made in July 2013.  At June 30, 2014, the Dining activity reported loans payable to the Post 

Exchange activity of $243,190.  Although the Post Exchange activity was generating sufficient cash and 

net profits to support Dining activity operations, continued Dining activity operating losses increase the 

risk that the activity may not have sufficient resources to operate as a separate enterprise activity.  In 

response to our audit inquiry regarding the Dining activity losses, Department management provided 

several explanations for the losses, including Federal menu and meal service requirements and related 

reimbursement amounts.   

Recommendation: We recommend that Department management revise the Dining activity 
operations as necessary to ensure sufficient resources are generated to pay expenses. 

CONSTRUCTION PROJECT ADMINISTRATION 

During the period July 1, 2012, through February 28, 2014, the Department operated 61 readiness 

centers, or armories, Statewide.  Approximately half of the 61 readiness centers were built more than 

50 years ago and, as of July 2014, 43 readiness centers had been, or were in the process of being, 

modernized and renovated.  The Legislature appropriated the Department $15 million in general 

revenue funds for both the 2012-13 and 2013-14 fiscal years for readiness center renovations projects 

and to design and build an explosive ordnance disposal facility.  The Department also received Federal 

grant funds for the 2012-13 and 2013-14 fiscal years totaling approximately $11.6 million and 

$44 million, respectively, for minor maintenance and renovation projects and for specified major 

construction projects.  The Department’s Construction and Facility Management Office (CFMO) was 

responsible for administering construction and maintenance activities in accordance with applicable 

provisions of State law10 and Department of Management Services (DMS) rules.11  Department 

personnel provided a schedule of construction and architectural services contracts on May 2, 2014, that 

included projects started, finished, or in progress during the period July 1, 2012, through 

February 28, 2014, with construction contracts totaling approximately $100.1 million. 

Finding 5: Payment and Performance Bonds and Construction Insurance Requirements 

When a governmental entity engages a contractor to construct, remodel, or renovate a facility where 

the project costs exceed $100,000, State law12 requires the contractor to execute, deliver to the 

governmental entity, and record in the public records of the county where the improvement is located, a 

payment and performance bond.  The Department’s construction contracts also required that 

contractors and architects provide certificates of insurance prior to commencing work on Department 

projects and, when appropriate, that the Department be named as an additional insured.  The types of 

required insurance coverage generally included comprehensive general liability, comprehensive 

automobile liability, workers’ compensation, and builder’s risk.  In addition, the Department required that 

certificates of professional liability insurance be provided for architectural services contracts.   

                                                      
10 Chapters 255 and 287, Florida Statutes.   
11 DMS Rule 60D-5, Florida Administrative Code.   
12 Section 255.05(1) and (1)(d), Florida Statutes.    
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We examined Department records to determine whether contract management procedures were 

adequate to ensure that required payment and performance bonds were filed for two construction 

project contracts and that certificates of insurance were appropriately obtained from the two 

construction contractors.  In addition, we examined Department records to determine whether 

certificates of insurance were appropriately obtained for five architectural firm contracts, including three 

contracts associated with the two construction projects.  Our audit tests disclosed that Department 

procedures for ensuring the filing of payment and performance bonds and obtaining contractor and 

architect certificates of insurance could be improved.  Specifically, we found that: 

 Department records did not evidence for one construction project, a United States Property and 
Fiscal Office (USPFO) Warehouse at the CBJTC with a construction contract price totaling 
$744,363, that the required payment and performance bond was filed in the applicable county 
public records.  We expanded our testing to include five additional projects and noted that, 
although copies of the payment and performance bonds were available for all six projects, 
Department records did not evidence that any of the bonds were filed in the applicable county 
public records.  In response to our audit inquiry, Department staff indicated that the Department 
had not always adequately ensured that the bonds were appropriately filed and that Department 
staff had contacted the contractors and were advised that there was no record of filing the 
bonds. 

 For one construction contract totaling $19,950,000 (Miramar Readiness Center), although 
Department records included the required contractor certificate of insurance evidencing 
comprehensive general liability, comprehensive automobile liability, and workers’ compensation 
liability insurance coverages with the Department named as an additional insured, Department 
records did not include a certificate of insurance evidencing that the required builder’s risk 
coverage had been obtained.   

 For three architectural firm contracts totaling $2,820,811 (Naval Training Center Orlando, 
Miramar Readiness Center, and Multipurpose Machine Gun Range), the certificates of 
insurance for professional liability, comprehensive general liability, comprehensive automobile 
liability, and workers’ compensation liability were not available in the project files.  Subsequent 
to our audit inquiry, professional liability and comprehensive general liability certificates of 
insurance dated June 25, 2014, were provided for one project (Multipurpose Machine Gun 
Range).  However, the certificates of insurance were dated 275 days after the 
September 23, 2013, contract date, the general liability certificate of insurance did not evidence 
automobile or workers’ compensation liability coverage, and the Department was not listed as 
an additional insured on either certificate of insurance.  Although the certificates of insurance 
listed the Department as the certificate holder, to have an interest in the policy, the Department 
must be listed as an additional insured.   

 For another architectural firm contract totaling $103,880 (Miramar Readiness Center), the 
Department contracted with the firm both to act as a commissioning agent (i.e., owner’s 
independent representative) and to provide professional services as a member of the project 
team.  Although the firm was required to maintain the same insurance coverages as other 
architectural firms, Department records did not evidence that certificates of insurance were 
provided for professional liability, comprehensive general liability, comprehensive automobile 
liability, and workers’ compensation liability.   

Documentation of the execution, delivery, and filing of a payment and performance bond would better 

demonstrate that the Department is adequately protected in the event of contractor nonperformance or 

the contractor’s failure to pay subcontractors and materials suppliers.  In addition, without 

documentation evidencing that architects and contractors maintain appropriate and adequate 
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insurance, the Department cannot demonstrate that the Department’s risk of loss in the event of an 

occurrence causing injury to persons or damage to property has been appropriately mitigated.   

Recommendation: We recommend that Department management enhance procedures to 
ensure that contractor payment and performance bonds are properly recorded in the public 
records of the applicable county and that construction contractors and architects provide 
certificates of insurance demonstrating that appropriate types and amounts of insurance are 
obtained and maintained. 

Finding 6: Construction Management Services 

State law13 defines a construction management entity (CME) as a licensed general contractor or a 

licensed building contractor who coordinates and supervises a construction project from the conceptual 

development stage through final construction, including the scheduling, selection, contracting with, and 

directing of specialty trade contractors, and the value engineering of a project.  Pursuant to State law,14 

the Department entered into a continuing contract with a CME.  The continuing contract required that 

the CME provide a guaranteed maximum price (GMP) and a guaranteed completion date for each 

project authorized by the Department.  The GMP allowed for the difference between the actual cost of 

the project and the GMP amount, or the net cost savings, to be returned to the Department.  To 

appropriately monitor CME activities and ensure net cost savings are achieved for construction 

projects, it is important for the Department to review documentation submitted by the CME to support 

payment requests.   

The May 2, 2014, Department schedule of construction projects included 39 projects administered by 

CMEs, with continuing construction contracts totaling approximately $14.3 million.  As part of our audit, 

we reviewed one construction project, the USPFO Warehouse at the CBJTC, with a GMP of $744,363.  

Our evaluation of the Department’s records and controls over the administration of the CME continuing 

contract for the USPFO Warehouse disclosed that:  

 Department records did not include supporting documentation, such as from subcontractors and 
documentation for direct charges, for CME payment requests.  The CME continuing contract 
required that invoices be submitted in detail sufficient for a proper pre audit and post audit 
thereof, and that the CME’s design phase fee, construction phase fee, and overhead and profit 
be reported as separate line items on the schedule of contract values.  The Department 
received CME payment requests that included a schedule of contract values for the work 
completed to date; however, although the total of the schedule of contract value line items 
equaled the GMP amount, the schedules of values submitted with the invoices did not show the 
construction phase fee and overhead and profit as separate line items, and the invoices were 
not presented in a format that would allow for direct comparisons to subcontractor bid awards or 
line item costs from the schedules of values or the GMP.     

 The CME continuing contract required the CME to receive and review proposals from 
subcontractors and award subcontracts to the qualified lowest bidder.  For subcontracts not 
exceeding $200,000, the CME continuing contract also required the CME to provide the 
Department with a copy of each subcontract and a tabulation of subcontractor bids.  The CME 
provided the Department with a list of subcontractors as part of their project proposal and GMP; 
however, contrary to the contract requirements, Department records did not evidence that the 

                                                      
13 Section 255.32, Florida Statutes.   
14 Section 287.055, Florida Statutes.   



 Report No. 2016-008 
Page 14 August 2015 

subcontractor provided the bid tabulations or subcontracts necessary to monitor CME payment 
requests for subcontractor costs.  

 The GMP included a contingency of $34,258.  Prior to the release of funds by the Department, 
the CME continuing contract required the CME to provide documentation evidencing the 
expenditures charged to the contingency.  The payment requests submitted by the CME 
separately identified the contingency amount on the schedule of contract values; however, the 
final payment request submitted by the CME included the entire GMP amount, including the 
contingency, and contrary to the contract requirement, did not include documentation 
evidencing the expenditures charged to the contingency.  Subsequent to our audit inquiry, the 
Department obtained and provided us documentation of the expenditures charged to the 
contingency.  Our examination of the documentation disclosed certain expenditures charged to 
the contingency that were similar to costs included in the initial GMP, including $6,773 charged 
for lockers, although the GMP included a scheduled value of $3,605 for lockers.  Similarly, the 
contingency expenditures included a $2,070 charge for installing 12 doors, although the GMP 
included a scheduled value of $230 per door for installation.   

In response to our audit inquiry, Department management indicated that subcontractor bid tabulations 

should have been provided because Department procedures required bid tabulations prior to 

authorizing the contractor to proceed with the project; however, for the USPFO Warehouse project, the 

tabulations had been maintained in a former employee’s e-mail records and were not available.  

Department management also indicated they did not request detailed support for subcontracts and that 

invoices were generally not maintained for CME projects because the contracts required the CME to 

maintain the project records in accordance with the State’s records management program.15  In 

addition, contractors were advised that documentation should be made available to the Department as 

needed.  However, without adequate procedures to ensure subcontracts and detailed payment 

requests are provided and to reconcile CME payment requests to detailed supporting documentation, 

such as subcontractor invoices and bid tabulations, the risk is increased that overpayments to CMEs 

may occur and not be timely detected and corrected.  In response to our audit inquiry, we were advised 

that to better address ongoing issues, the CFMO was in the process of updating Department operating 

procedures for project managers to use in monitoring construction contracts and expenditures.  

Recommendation: We recommend that Department management continue its efforts to 
enhance CME contract monitoring procedures.  Such procedures should ensure that prior to 
payment, subcontracts and detailed payment requests are provided, subcontractor invoices and 
bid tabulations are obtained, and documentation for expenditures from project contingency 
funds are reviewed and approved.  We also recommend that the Department obtain and review 
the detailed invoices and subcontract documents related to each payment request for the 
USPFO Warehouse project, and for a representative sample of other projects, to determine 
whether any overpayments were made and, if so, take appropriate actions to recover the 
overpayments from the CMEs. 

OTHER ADMINISTRATIVE ACTIVITIES 

In addition to the Department’s EDD program, non-appropriated enterprise fund activities, and 

construction projects, as part of our audit we also evaluated Department policies and procedures and 

tested Department compliance with governing laws and rules related to various other administrative 

activities including the administration of purchasing cards and the Florida Single Audit Act, as well as 

                                                      
15 Section 257.36, Florida Statutes.   
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motor vehicle records and procedures.  As described in Findings 7 through 9, our audit tests disclosed 

that improvements are needed in the Department’s administration of these activities.  

Finding 7: Purchasing Card Controls 

The Department participates in the State’s purchasing card program (PCard Program), which allows 

authorized personnel to charge Department expenses on purchasing cards.  The Department had 

146 active purchasing cards as of February 28, 2014, and purchasing card charges totaled 

approximately $3.5 million during the period July 2012 through February 2014.  

As a participant in the State’s PCard Program, the Department is responsible for the implementation of 

key controls, including procedures for approving the issuance of purchasing cards; establishing single, 

daily, and monthly transaction limits for cardholders; and timely canceling purchasing cards upon a 

cardholder’s separation from Department employment or when an employee no longer requires a 

purchasing card to perform their job duties.  According to the Department’s Purchasing Card Guidelines 

(Guidelines), the PCard Program Administrator (PCPA) was responsible for issuing and canceling 

purchasing cards, assisting in the determination of cardholder transaction limits, and monitoring the 

progress of the Department’s goals for purchasing card usage.  Effective January 2012, the 

Department’s Purchasing Director served as the PCPA.   

In our report No. 2013-010, finding No. 7, we disclosed that for some purchasing cardholders, the 

Department had established purchasing card transaction limits that were, based on the cardholder’s 

usage, significantly higher than necessary.  In addition, we noted that the Department did not always 

timely cancel purchasing cards upon a cardholder’s separation from Department employment.   

As part of our audit, we performed follow-up procedures to evaluate the actions taken by Department 

management related to the administration of purchasing cards, including reviewing the Department’s 

Guidelines and evaluating the adequacy of Department controls for purchasing card transactions during 

the period July 2012 through February 2014.  Our audit procedures disclosed that improvements were 

still needed in the Department’s purchasing card controls.  Specifically, we noted that:  

 According to Department records, no charges were made on 27 of the 146 active purchasing 
cards during the period July 2012 through February 2014 and, therefore, these cardholders may 
not have required a purchasing card for the performance of their job duties.  

 Based on usage during the period July 2012 through February 2014, the transaction limits for 
25 of the 146 cardholders were set too high.  The limits for these 25 cardholders ranged from 
$10,000 to $99,999 for single transactions and from $10,000 to $250,000 for monthly 
transactions.  However, none of the 25 cardholders had a single charge that exceeded 
25 percent of their respective single transaction limit.  Also, the maximum monthly purchases 
made by 12 of the 25 cardholders were less than 25 percent of their respective monthly 
transaction limits and the maximum monthly purchases made by another 8 cardholders did not 
exceed 75 percent of their respective monthly transaction limits.  As purchasing card limits can 
be promptly increased as needed, it was not evident that the higher limits were necessary for 
the cardholders’ daily duties.  In response to our audit inquiry, the PCPA advised us that in 
June 2014 the transaction limits for most of the 25 cardholders had been decreased, with the 
revised single transaction limits for 23 cardholders ranging from $2,500 to $10,000, and the 
revised monthly transaction limits for 19 cardholders ranging from $1,000 to $50,000.  
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 Contrary to PCard Program requirements,16 the Department’s Guidelines did not mandate that 
single transaction limits above $1,000 be approved by the Adjutant General or his designee.  
The Adjutant General had previously delegated this authority to the Department’s Purchasing 
Director and the Guidelines were revised accordingly; however, the revised Guidelines were not 
submitted to the Department of Financial Services (DFS) for review and approval.  Subsequent 
to our audit inquiry, the Department submitted the revised Guidelines to the DFS and they were 
approved in December 2014.   

 The Department did not timely cancel the purchasing cards for 17 of the 28 cardholders who 
separated from Department employment during the period July 2012 through February 2014.  
The purchasing cards for the 17 cardholders were canceled from 3 to 448 business days (an 
average of 84 business days) after the employees’ separation dates, including 4 cards canceled 
by the PCPA on May 7, 2014, subsequent to our audit inquiry.  In response to our audit inquiry, 
the PCPA indicated that a procedure was developed for the Human Resources Department to 
promptly notify the PCPA of all employee separations via e-mail.   

 Although State law17 specifies that purchasing agents having the power to make any purchase 
in excess of $20,000 are to file a statement of financial interests with the Commission on Ethics 
no later than July 1 of each year, the Department did not require two Department purchasing 
cardholders with single transaction limits exceeding $20,000 during the 2012-13 and 2013-14 
fiscal years to file such statements.  Subsequent to our audit inquiry, Department management 
reported that the single transaction purchasing limits for these two employees had been 
decreased to $2,500.   

Absent effective controls to timely identify cardholders who separate from Department employment, 

promptly cancel cards upon employee separation, and periodically monitor the reasonableness of card 

assignments and transaction limits, the risk of unauthorized purchasing card use is increased.  In 

addition, the timely filing of annual statements of financial interests, as specified in State law, would 

better demonstrate that the applicable Department employees have no financial interests that conflict 

with the proper discharge of their duties in the public interest.   

Recommendation: We recommend that Department management continue its efforts to 
address the delegation of authority for approving single transaction limits, monitor the 
reasonableness of card assignments and transaction limits, and promptly cancel purchasing 
cards upon a cardholder’s separation from Department employment.  We also recommend that 
Department management ensure that purchasing cardholders with single transaction limits 
exceeding $20,000 are advised of the statement of financial interests filing requirements 
specified in State law and ensure that such statements are timely filed with the Commission on 
Ethics.  

Finding 8: Florida Single Audit Act  

State Financial Assistance (SFA) is financial assistance provided from State resources to non-State 

entities to carry out a State project and is to be administered in accordance with the requirements of the 

Florida Single Audit Act (FSAA),18 DFS rules,19 and Rules of the Auditor General.20  The purpose of the 

FSAA, among other things, is to establish uniform State audit requirements for non-State entities 

                                                      
16 Chief Financial Officer Memoranda No. 04 (1998-99).   
17 Section 112.3145, Florida Statutes.   
18 Section 215.97, Florida Statutes. 
19 DFS Rules, Chapter 69I-5, Florida Administrative Code.   
20 Chapters 10.550 and 10.650, Rules of the Auditor General.   
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receiving SFA; promote sound management of SFA; and ensure State agency monitoring, use, and 

follow-up on audits of SFA.   

The Catalog of State Financial Assistance (CSFA) lists State projects by assigned CSFA numbers and 

assists users (e.g., SFA recipients and auditors) in obtaining general information on State projects (e.g., 

State project title and legal authorization).  DFS rules21 require State agencies to annually certify the 

accuracy and completeness of the State projects included in the CSFA by completing and submitting 

the Catalog of State Financial Assistance Agency Certification.  The State Projects Compliance 

Supplement contains information for auditors such as the project’s objectives, procedures, and 

compliance requirements relevant to the project, as well as audit objectives and suggested audit 

procedures for assessing recipient compliance with SFA requirements.  

DFS rules22 require that, when a State agency provides SFA, the State agency complete a Florida 

Single Audit Act Checklist for Non-State Organizations – Recipient/Subrecipient vs. Vendor 

Determination (Checklist) to determine the applicability of the FSAA to non-State entities.  The 

Checklist assists State agencies in determining if the non-State entity is a vendor, recipient or 

subrecipient, or an exempt organization, and the completed Checklist is to be retained in each State 

agency’s records.  

DFS rules also require that, whenever a non-State entity is determined to be a recipient or subrecipient 

of SFA, standard audit language be included in the document that establishes the State’s, recipient’s or 

subrecipient’s relationship with the non-State entity.  The FSAA also requires that a State awarding 

agency provide SFA recipients the information necessary to comply with the FSAA.  This is to be 

accomplished through an award agreement that includes language requiring each recipient that 

expends $500,000 or more of SFA in any fiscal year to obtain a State single audit or a project-specific 

audit conducted by an independent auditor.  In addition, the FSAA requires an SFA recipient to provide 

a copy of a financial reporting package (FRP) to the State awarding agency.  Among other things, the 

FRP is to include the recipient’s financial statements, Schedule of Expenditures of State Financial 

Assistance, and auditor’s report, which addresses the recipient’s compliance with State project 

requirements and any deficiencies in internal controls.  The State awarding agency is to review the 

recipient’s FRP, including the management letters and corrective action plans, to the extent necessary 

to determine whether timely and appropriate corrective action has been taken with respect to audit 

findings and recommendations pertaining to SFA that are specific to the State awarding agency. 

State law23 specifies that subject to annual appropriations, the Adjutant General is to administer youth 

About Face programs and adult Forward March programs.  Both programs were assigned CSFA 

numbers effective for the 2009-10 fiscal year and were included in the State Projects Compliance 

Supplement.  During the period July 2012 through June 2014, the Department received legislative 

appropriations totaling $4.5 million for the two programs and reported approximately $2.6 million in 

expenditures made to the non-State entity that operated both programs.  During the period July 2012 

through February 2014, the Department administered contracts with the entity operating the programs 

                                                      
21 DFS Rule 69I-5.005, Florida Administrative Code.   
22 DFS Rule 69I-5.006, Florida Administrative Code.   
23 Section 250.10(2)(l), Florida Statutes.    
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for the period July 2012 through June 2013 and the period July 2013 through December 2013.  The 

entity provided audit reports to the Department for the 2012 and 2013 calendar years that indicated the 

required compliance testing was performed for the About Face and Forward March programs.     

As part of our audit, we evaluated the Department’s administration of the FSAA as applicable to the 

About Face and Forward March programs.  Our audit tests disclosed that:  

 Department personnel were unable to provide documentation that a Checklist had been 
completed and retained in Department records for the entity operating the programs.  
Additionally, our review of the contracts and contract amendments indicated that the required 
contract language was not included for either program’s contract.   

 Although for the 2012 and 2013 calendar years the entity provided audit reports that serve as an 
integral part of the required FRPs, no documentation was available demonstrating that the 
Department reviewed the audit reports as required by the FSAA.    

 For the 2012-13 fiscal year, the Department utilized $60,000 from the About Face program 
appropriations and $100,000 from the Forward March program appropriations to pay rent to 
Department armories.  Although requested, Department personnel were unable to provide 
documentation of the Department’s determination that the rent amounts were reasonable and 
necessary for the administration of the programs.  In addition, the Department excluded the rent 
amounts from its contracts with the entity operating the programs and instead paid the rent 
directly to the armories, thereby excluding the payments from audit by the entity’s auditors.  As 
the rent payments were not made pursuant to an arm’s length transaction, and absent 
documentation that the rent amounts were reasonable and necessary for the administration of 
these programs, the appropriateness of these expenditures, totaling $160,000, is uncertain.   

The Department entered into contracts, dated December 15, 2014, with two non-State entities to 

provide registration, training, and job placement services for the About Face and Forward March 

programs for the period January 2015 through December 2017.  The contracts divided the State into 

separate geographical service areas for each entity and changed the compensation arrangement from 

a cost-reimbursement basis to a per-student rate with flat-rate billing amounts for student registration, 

completion of training, job placement, and job placement continuity.  However, the Department did not 

use Checklists to determine the applicability of the FSAA to the contracted entities, and the contracts 

did not include required contract language addressing monitoring procedures, FSAA requirements, any 

other audit requirements imposed by the Department, or audit report submission requirements.  

Subsequent to our audit inquiry, Department personnel completed Checklists for the two entities and 

determined they were recipients of SFA.  As of June 19, 2015, the Department was in the process of 

revising the contracts to include the language required by the FSAA.   

Recommendation: We recommend that Department management continue efforts to revise the 
About Face and Forward March program contracts to include the language required by the 
FSAA, including language related to monitoring requirements.  We also recommend that 
Department management take steps to ensure that all required FRP audit reports are timely 
reviewed and that the basis for all amounts expended for the About Face and Forward March 
programs are appropriately documented, constitute arm’s length transactions, and comply with 
the FSAA requirements. 
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Finding 9: Motor Vehicle Records and Procedures 

State law24 and DMS rules25 provide that State-owned motor vehicles are to be used effectively, 

efficiently, and for official purposes.  As part of its State-owned motor vehicle oversight responsibilities, 

the DMS implemented the Florida Equipment Electronic Tracking System (FLEET) to maintain 

information about the condition, utilization, cost, fuel consumption, maintenance, and assignment of 

motor vehicles and watercraft owned, leased, or operated by State agencies.   

During the period July 1, 2012, through February 28, 2014, the Department maintained approximately 

100 State-owned motor vehicles that were available for assignment and use by Department personnel.  

To ensure the proper management and control of the Department’s motor vehicles in accordance with 

State law and DMS rules, the Department established procedures26 for the assignment, use, and 

control of these vehicles.  Department procedures required drivers to record on a Vehicle Log Sheet 

(FLNG Form 766) the date, driver’s last name, departure site, destination, ending mileage, fuel gallons, 

and fuel cost.  Department procedures also specified that vehicles were only to be used for official 

State purposes and as authorized by the State Quartermaster; that all vehicles were to be assigned to, 

and operated in conformance with, one of three class codes established by the DMS; and that drivers 

were to have a current and active driver’s license in their possession.  Internal Revenue Service, 

Department of the Treasury (Treasury) regulations27 also provide that the personal use of 

employer-provided vehicles is a fringe benefit that must be included in the employee’s gross income as 

compensation for services, unless otherwise excluded.   

As part of our audit, we examined selected Vehicle Log Sheets, FLEET records, and Department 

procedures and noted that the Department’s motor vehicle record keeping and procedures could be 

improved.  Specifically:  

 Our examination of Department records for 18 motor vehicles disclosed that Vehicle Log Sheets 
were not prepared for 2 motor vehicles for the 2013-14 fiscal year and, for another 8 motor 
vehicles, the Department did not utilize the correct form.   

 All Department motor vehicles were assigned to Class A - Pool assignment; however, based on 
DMS rules, 2 motor vehicles should have been assigned to Class C – Special assignment.  The 
2 motor vehicles that should have been assigned to Class C were driven to and from home by 
Department employees; however, the Department did not report the personal use as fringe 
benefits in the employees’ gross income.   

 The Department had not established written procedures to monitor the current status of 
employee driver’s licenses.  Our audit procedures found that Department personnel verified 
whether employee driver’s licenses were current and active at the time of hire.  Additionally, in 
response to our audit inquiry, Department management indicated that the Department received 
notice when employee driver’s licenses expired and that supervisors were to check the license.  
However, in the interim, the Department relied on employees to self-report if the status of their 
driver’s licenses changed.   

                                                      
24 Section 287.16, Florida Statutes.   
25 DMS Rules, Chapter 60B-1, Florida Administrative Code.   
26 Department Standard Operating Procedure, State Vehicles.   
27 Title 26, Section 1.61-21, Code of Federal Regulations.   
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 Vehicle maintenance records were not always accurate.  We examined FLEET and Department 
maintenance records for 6 vehicles and noted that for 4 vehicles the maintenance costs 
reported in FLEET totaled $675 less than the costs reported for the 4 vehicles in Department 
maintenance records.   

The maintenance of accurate and complete documentation enhances the Department’s ability to 

demonstrate that State-owned motor vehicles were used for authorized purposes, vehicles were 

assigned to the correct class, drivers were licensed, taxable fringe benefits were correctly reported, and 

that the costs recorded in FLEET are accurate and properly supported.  In addition, accurate and 

complete motor vehicle information increases Department management’s assurance that State-owned 

motor vehicle usage and operations will be effectively monitored and managed.  

Recommendation: We recommend that Department management enhance policies and 
procedures to ensure that appropriate Vehicle Log Sheets are completed, correct class codes 
are assigned to motor vehicles, employee driver’s licenses are current and active, and vehicle 
maintenance records are accurate.  Also, we recommend that Department management ensure 
compliance with Treasury regulation reporting requirements for personal use of State-owned 
motor vehicles. 

PRIOR AUDIT FOLLOW-UP 

Except as discussed in the preceding paragraphs, the Department had taken corrective actions for the 

findings included in our report No. 2013-010. 

OBJECTIVES, SCOPE, AND METHODOLOGY 

The Auditor General conducts operational audits of governmental entities to provide the Legislature, 

Florida’s citizens, public entity management, and other stakeholders unbiased, timely, and relevant 

information for use in promoting government accountability and stewardship and improving government 

operations. 

We conducted this operational audit from March 2014 through October 2014, and performed selected 

audit procedures through June 2015, in accordance with generally accepted government auditing 

standards.  Those standards require that we plan and perform the audit to obtain sufficient, appropriate 

evidence to provide a reasonable basis for our findings and conclusions based on our audit objectives.  

We believe that the evidence obtained provides a reasonable basis for our findings and conclusions 

based on our audit objectives.   

This operational audit focused on the Department’s administration of the Educational Dollars for Duty 

(EDD) program and selected activities including non-appropriated enterprise fund activities, 

construction project administration, and other administrative activities.  The overall objectives of the 

audit were:   

 To evaluate management’s performance in establishing and maintaining internal controls, 
including controls designed to prevent and detect fraud, waste, and abuse, and in administering 
assigned responsibilities in accordance with applicable laws, administrative rules, contracts, 
grant agreements, and guidelines. 
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 To examine internal controls designed and placed in operation to promote and encourage the 
achievement of management’s control objectives in the categories of compliance, economic and 
efficient operations, the reliability of records and reports, and the safeguarding of assets, and 
identify weaknesses in those internal controls. 

 To determine whether management had corrected, or was in the process of correcting, all 
deficiencies disclosed in our report No. 2013-010.   

 To identify statutory and fiscal changes that may be recommended to the Legislature pursuant 
to Section 11.45(7)(h), Florida Statutes. 

This audit was designed to identify, for those programs, activities, or functions included within the scope 

of the audit, deficiencies in management’s internal controls, instances of noncompliance with applicable 

governing laws, rules, or contracts, and instances of inefficient or ineffective operational policies, 

procedures, or practices.  The focus of this audit was to identify problems so that they may be corrected 

in such a way as to improve government accountability and efficiency and the stewardship of 

management.  Professional judgment has been used in determining significance and audit risk and in 

selecting the particular transactions, legal compliance matters, records, and controls considered. 

As described in more detail below, for those programs, activities, and functions included within the 

scope of our audit, our audit work included, but was not limited to, communicating to management and 

those charged with governance the scope, objectives, timing, overall methodology, and reporting of our 

audit; obtaining an understanding of the program, activity, or function; exercising professional judgment 

in considering significance and audit risk in the design and execution of the research, interviews, tests, 

analyses, and other procedures included in the audit methodology; obtaining reasonable assurance of 

the overall sufficiency and appropriateness of the evidence gathered in support of our audit’s findings 

and conclusions; and reporting on the results of the audit as required by governing laws and auditing 

standards. 

Our audit included the selection and examination of transactions and records.  Unless otherwise 

indicated in this report, these transactions and records were not selected with the intent of statistically 

projecting the results, although we have presented for perspective, where practicable, information 

concerning relevant population value or size and quantifications relative to the items selected for 

examination. 

An audit by its nature, does not include a review of all records and actions of agency management, 

staff, and vendors, and as a consequence, cannot be relied upon to identify all instances of 

noncompliance, fraud, abuse, or inefficiency. 

In conducting our audit we:   

 Reviewed applicable laws, rules, and other State and Federal guidelines to obtain an 
understanding of the legal framework governing the Department’s operations.   

 Obtained an understanding of selected internal controls and observed, documented, and 
evaluated the effectiveness of key processes and procedures.   

 Observed, documented, and evaluated the effectiveness of selected Department processes and 
procedures for:   

o Budgetary and cash management processes.  



 Report No. 2016-008 
Page 22 August 2015 

o The assignment and use of motor vehicles.  Department motor vehicle acquisition costs 
totaled $295,742 during the period July 2012 through February 2014.   

o The administration of Department travel.  Department travel costs totaled $586,512 during 
the period July 2012 through February 2014.   

o The administration of the requirements of the Florida Single Audit Act as applicable to the 
About Face and Forward March programs.   

o The administration of fixed capital outlay projects and conduct of financial reconciliations.    

 Reviewed documentation related to accounts held and maintained by the Department in local 
banks to determine whether the bank accounts were properly authorized and administered.   

 Interviewed Department personnel, reviewed supporting documentation, and compared financial 
information reported in subsidiary records maintained for the Department’s four enterprise funds 
(Billeting, Camp Blanding Recreation, Post Exchange, and Dining Hall) with that recorded in the 
State’s accounting records (FLAIR) to evaluate the completeness of the amounts recorded in 
FLAIR.  

 For the Department’s four enterprise funds, reviewed Department policies, interviewed 
applicable personnel, and examined various records and reports to evaluate Department 
oversight and determine whether the funds were being administered economically, efficiently, 
and in compliance with applicable laws, rules, and other guidelines.   

 Reviewed the general application and data input, processing, and output controls for the Time 
Accounting System module of the Integrated Emergency Operations Management System to 
evaluate the reasonableness of the Department’s reliance on the system to ensure that salary 
payments were supported by accurate and complete records of time worked and that leave 
liabilities were supported by accurate and complete leave records.   

 Examined attendance and payroll records for ten overtime payments totaling $5,153 to 
determine whether the overtime was authorized, approved, reasonable, and adequately 
supported, and that overtime payments or leave accruals were properly calculated.  During the 
period July 2012 through February 2014, the Department made payments for overtime to 
82 employees totaling $81,080.   

 Examined the attendance and leave records for 10 of the 479 employees who received a State 
salary payment during the period July 2012 through February 2014 to determine whether leave 
accruals were accurately calculated and properly recorded.   

 Examined attendance and leave records for ten employees who worked in a month containing 
one or more holidays to determine whether employees were properly credited with holiday and 
applicable special compensatory leave.   

 Examined the military orders and corresponding attendance, leave, and payroll records for 
six Department employees for the period July 2012 through February 2014 to determine 
whether military leave granted to the employees was correctly classified, recorded, and accrued 
in accordance with applicable laws and rules.  These six employees had been granted military 
leave pursuant to 12 separate sets of military orders during this 20-month period.  

 Evaluated Department controls established to ensure that goods and services were procured 
and contracts were managed in accordance with applicable laws and rules.  In performing this 
evaluation, we examined documentation for 11 contracts for which the Department made 
payments during the period July 2012 through February 2014, and for which selected events 
occurred through June 2014, to evaluate Department compliance with laws, rules, and other 
applicable guidelines.  The 11 contracts subject to testing included:  

o Four contracted services contracts with payments totaling $8,441,769. 
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o Five architectural services contracts with payments totaling $1,436,146. 

o Two construction manager contracts with payments totaling $2,009,210.   

 Examined records for 48 Florida National Guard members who were granted educational 
assistance totaling $94,849 from the EDD program during the Spring 2013 and Fall 2013 terms 
to verify the accuracy of the tuition assistance payments, whether the payments were for 
authorized courses and did not exceed the average tuition and fees paid at a public 
postsecondary educational institution, and whether program participants maintained their 
eligibility by meeting all program conditions.  If these participants became ineligible or the 
conditions of the program were not met, we assessed whether the Department took appropriate 
actions to seek reimbursement for tuition paid.  Subsequently, we expanded our audit 
procedures to include an examination of the Department’s listing of EDD program participants 
who had not timely submitted grades for the Summer 2012 through Fall 2014 terms to evaluate 
the Department’s administration of EDD program requirements.   

 Reviewed evidence of accreditation for the 26 institutions which received tuition payments from 
the EDD program during the Spring 2013 and Fall 2013 terms to verify that the Department had 
properly determined that the institutions were accredited by the Department of Education 
(Commission for Independent Education) or the United States Department of Education.   

 Reviewed the Department’s Purchasing Card Agency Plan and Purchasing Card Guidelines and 
evaluated Department controls related to the issuance of purchasing cards, establishment of 
cardholder transaction limits, and cancellation of cards upon a cardholder’s separation from 
Department employment.  As of February 28, 2014, the Department had 146 active purchasing 
cards.   

 Examined Department purchasing card records as of February 28, 2014, for 25 of the 
27 cardholders with transaction limits set at or above $10,000 to determine whether the 
established card limits were reasonable based upon the cardholders’ job responsibilities and for 
the 22 cardholders with transaction limits set at or above $20,000, to determine whether the 
cardholders had properly filed financial disclosure forms.   

 Analyzed the purchasing card cancellation dates for the 28 cardholders who separated from 
Department employment during the period July 2012 through February 2014 to determine 
whether the cards were timely canceled.   

 Reviewed Department organizational charts and existing structure to evaluate whether the 
charts accurately reflected the Department’s existing operating structure; the structure was 
designed in compliance with Florida Statutes; and the charts included any new programs, 
activities, or significant changes dictated by the General Appropriations Acts.  We also 
evaluated whether the Department’s organizational structure promoted effective internal 
controls by providing for adequate separation of duties and appropriate management oversight.   

 Interviewed Department personnel and evaluated Department compliance with applicable 
statutory requirements for collecting and utilizing individuals’ social security numbers.   

 Communicated on an interim basis with applicable officials to ensure the timely resolution of 
issues involving controls and noncompliance.  

 Performed various other auditing procedures, including analytical procedures, as necessary, to 
accomplish the objectives of the audit.  

 Prepared and submitted for management response the findings and recommendations that are 
included in this report and which describe the matters requiring corrective actions.  
Management’s response is included in this report under the heading MANAGEMENT’S 
RESPONSE. 

  



 Report No. 2016-008 
Page 24 August 2015 

AUTHORITY 

Section 11.45, Florida Statutes, requires that the Auditor General conduct an operational audit of each 

State agency on a periodic basis.  Pursuant to the provisions of Section 11.45, Florida Statutes, I have 

directed that this report be prepared to present the results of our operational audit. 

 

Sherrill F. Norman, CPA 

Auditor General 
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MANAGEMENT’S RESPONSE 
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From: Miguel, Melinda
To: Heekin, Jack; Cerio, Tim
Subject: Fwd: Whistleblower Status reconsideration
Date: Thursday, August 27, 2015 2:33:48 PM
Attachments: ATT00001.htm

2015.08.27 SRA LTR TO MIGUEL WHISTLEBLOWER RECONSIDERATION.pdf
ATT00002.htm

Melinda M. Miguel
Chief Inspector General
Florida Executive Office of the Governor
850.717.9264

Sent from my iPhone

Begin forwarded message:

From: "Steven R. Andrews" <sandrews@andrewslawoffice.com>
To: "Miguel, Melinda" <Melinda.Miguel@eog.myflorida.com>
Subject: Whistleblower Status reconsideration

Dear Ms. Miguel,
 
            Please see attached letter.
 
 
 



file:///C/Users/samss/Documents/ATT00001_48 htm[11/18/2015 5:57:23 PM]

Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.

822 North Monroe Street
 Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 

NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

 

 

 

 













file:///C/Users/samss/Documents/ATT00002_19 htm[11/18/2015 5:57:23 PM]





 

 
 
 
 
 
 
 
 
 

 
 
 
 

 
 

  
 

 
Thanks.
 
Best
 
 
 
 
 

From: PAUL.SINGARELLA@LW.com [mailto:PAUL.SINGARELLA@LW.com]
Sent: Thursday, August 27, 2015 11:16 AM
To: Kise, Christopher M.
Cc: Philip Perry; Wilmoth, Tom; Claudia O'Brien; Blankenau, Don; Winsor, Allen;
 Tim.Cerio@eog.myflorida.com; Craig.varn@dep.state.fl.us
Subject: ACF - EXEMPT Work Product
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Kind regards,
Paul
 
 

From:CKise@foley.com [mailto:CKise@foley.com]
Sent: Thursday, August 27, 2015 5:30 AM
To: Perry, Philip (DC)

s. 119.071(1)(d)1 F.S.







On Aug 26, 2015, at 6:51 AM, "CKise@foley.com" <CKise@foley.com> wrote:

 
 

The preceding email message may be confidential or protected by the
 attorney-client privilege. It is not intended for transmission to, or
 receipt by, any unauthorized persons. If you have received this
 message in error, please (i) do not read it, (ii) reply to the sender that
 you received the message in error, and (iii) erase or destroy the
 message. Legal advice contained in the preceding message is solely
 for the benefit of the Foley & Lardner LLP client(s) represented by
 the Firm in the particular matter that is the subject of this message,
 and may not be relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-
client privilege. It is not intended for transmission to, or receipt by, any
 unauthorized persons. If you have received this message in error, please (i) do not
 read it, (ii) reply to the sender that you received the message in error, and (iii)
 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product
 for the sole use of the intended recipient.  Any review, reliance or distribution by others or
 forwarding without express permission is strictly prohibited.  If you are not the intended
 recipient, please contact the sender and delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.



The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party. 



Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 

NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

From: Steven R. Andrews
To: Miguel, Melinda
Subject: Whistleblower Status reconsideration
Date: Thursday, August 27, 2015 1:17:36 PM
Attachments: 2015.08.27 SRA LTR TO MIGUEL WHISTLEBLOWER RECONSIDERATION.pdf

Dear Ms. Miguel,
 
            Please see attached letter.
 
 
 

 
 
 
 















 
 

 
 
 
  
 

 
 

 
 
 
 
 
From: PAUL.SINGARELLA@LW.com [mailto:PAUL.SINGARELLA@LW.com]
Sent: Thursday, August 27, 2015 11:16 AM
To: Kise, Christopher M.
Cc: Philip Perry; Wilmoth, Tom; Claudia O'Brien; Blankenau, Don; Winsor, Allen;
 Tim.Cerio@eog.myflorida.com; Craig.varn@dep.state.fl.us
Subject: ACF - EXEMPT Work Product
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From:CKise@foley.com [mailto:CKise@foley.com]
Sent: Thursday, August 27, 2015 5:30 AM
To: Perry, Philip (DC)
Cc: tom@aqualawyers.com; Singarella, Paul (OC); O'Brien, Claudia (DC); don@aqualawyers.com;
 allen.winsor@myfloridalegal.com; Tim.Cerio@eog.myflorida.com; Craig.varn@dep.state.fl.us;
 CKise@foley.com
Subject: RE: ACF - EXEMPT Work Product
 

 
 
 
 
From:Philip.Perry@lw.com [mailto:Philip.Perry@lw.com]
Sent: Thursday, August 27, 2015 8:27 AM
To: Kise, Christopher M.
Cc: Wilmoth, Tom; PAUL.SINGARELLA@LW.com; Claudia O'Brien; Blankenau, Don; Winsor, Allen;
 Tim.Cerio@eog.myflorida.com; Craig.varn@dep.state.fl.us
Subject: RE: ACF - EXEMPT Work Product
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 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you



 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP



From: Jean Hovey
To: Cerio, Tim; Jefferson, Tyler
Subject: Andrew John Jones - 18th Circuit Vacancy
Date: Thursday, August 27, 2015 12:34:31 PM

Gentlemen:

This email is written in support of Andrew J. Jones, for Circuit Judge in Seminole/Brevard Counties (18th Judicial
 Circuit).

I have known Andrew for ten years and found him to be knowledgeable about the law, fair and open minded in the
 cases he has handled.

Andrew is known throughout our County as a a community leader.

I believe Andrew's background and his ability to bring people together for many different issues would make him an
 excellent Judge!

If you need additional information or have any questions, my cell phone is 407-462-0350.

Thank you.

Jean
Jean Hovey, Commissioner
Winter Springs, District/Seat One

Confidentiality Note: This e-mail, and any attachment to it, contains information intended only for the use of the
 individual(s) or entity named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee
 or agent responsible for delivering it to the intended recipient, you are hereby notified that reading it is strictly
 prohibited. If you have received this e-mail in error, please immediately return it to the sender and delete it from
 your system. Thank you.



From: Don Blankenau
To: PAUL.SINGARELLA@LW.com; CKise@foley.com
Cc: Philip.Perry@lw.com; Tom Wilmoth; Claudia.O"Brien@lw.com; allen.winsor@myfloridalegal.com; Cerio, Tim;

 Varn, Craig
Subject: RE: ACF - EXEMPT Work Product
Date: Thursday, August 27, 2015 12:12:32 PM

    

  
 
 
 
 
 
 
 

  
 
 
 

 
 

From: PAUL.SINGARELLA@LW.com [mailto:PAUL.SINGARELLA@LW.com] 
Sent: Thursday, August 27, 2015 10:16 AM
To: CKise@foley.com
Cc: Philip.Perry@lw.com; Tom Wilmoth; Claudia.O'Brien@lw.com; Don Blankenau;
 allen.winsor@myfloridalegal.com; Tim.Cerio@eog.myflorida.com; Craig.varn@dep.state.fl.us
Subject: ACF - EXEMPT Work Product
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Kind regards,
Paul
 
 

From: CKise@foley.com [mailto:CKise@foley.com] 
Sent: Thursday, August 27, 2015 5:30 AM
To: Perry, Philip (DC)
Cc: tom@aqualawyers.com; Singarella, Paul (OC); O'Brien, Claudia (DC); don@aqualawyers.com;
 allen.winsor@myfloridalegal.com; Tim.Cerio@eog.myflorida.com; Craig.varn@dep.state.fl.us;
 CKise@foley.com
Subject: RE: ACF - EXEMPT Work Product
 

 

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.







The preceding email message may be confidential or protected by the
 attorney-client privilege. It is not intended for transmission to, or
 receipt by, any unauthorized persons. If you have received this
 message in error, please (i) do not read it, (ii) reply to the sender that
 you received the message in error, and (iii) erase or destroy the
 message. Legal advice contained in the preceding message is solely
 for the benefit of the Foley & Lardner LLP client(s) represented by
 the Firm in the particular matter that is the subject of this message,
 and may not be relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-
client privilege. It is not intended for transmission to, or receipt by, any
 unauthorized persons. If you have received this message in error, please (i) do not
 read it, (ii) reply to the sender that you received the message in error, and (iii)
 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product
 for the sole use of the intended recipient.  Any review, reliance or distribution by others or
 forwarding without express permission is strictly prohibited.  If you are not the intended
 recipient, please contact the sender and delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.



This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP



From: CKise@foley.com
To: "PAUL.SINGARELLA@LW.com"
Cc: Philip.Perry@lw.com; tom@aqualawyers.com; Claudia.O"Brien@lw.com; don@aqualawyers.com;

 allen.winsor@myfloridalegal.com; Cerio, Tim; Varn, Craig; CKise@foley.com
Subject: RE: ACF - EXEMPT Work Product
Date: Thursday, August 27, 2015 12:07:14 PM
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From: PAUL.SINGARELLA@LW.com [mailto:PAUL.SINGARELLA@LW.com] 
Sent: Thursday, August 27, 2015 11:16 AM
To: Kise, Christopher M.
Cc: Philip Perry; Wilmoth, Tom; Claudia O'Brien; Blankenau, Don; Winsor, Allen;
 Tim.Cerio@eog.myflorida.com; Craig.varn@dep.state.fl.us
Subject: ACF - EXEMPT Work Product
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The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party. 



From: Roopnarine, Colin
To: Cerio, Tim
Subject: Appointment
Date: Thursday, August 27, 2015 11:36:07 AM

Tim:  I am just checking to make sure you have all of the information you require, and should you
 need additional information, references, letters, etc., to please feel free to let me know.
 
Thank you.
 
Respectfully,
 
Colin M. Roopnarine, B.C.S*
General Counsel
Florida Office of Financial Regulation
200 E.Gaines Street
The Fletcher Building, Suite 118
Tallahassee, Florida 32399-0370
Ph:  (850) 410-9601
Fax: (850) 410-9663
Colin.Roopnarine@flofr.com
www.FLOFR.com
 
*Board Certified Specialist in State and Federal
Government and Administrative Practice
 

Follow Us! @FlFinancialReg
 



From: Rob Clarke
To: Jonathan Sjostrom
Cc: Cerio, Tim; Grant Slayden
Subject: Re: Stipulation for Retirement in Judge Fulford"s JQC case
Date: Thursday, August 27, 2015 11:28:19 AM

Receipt acknowledged. 

Sent from my iPhone

On Aug 27, 2015, at 10:51 AM, Jonathan Sjostrom <SjostromJ@leoncountyfl.gov> wrote:

Dear Mr. Cerio and Mr. Clarke:
 
I just wanted to alert you that the JQC filed a stipulation for Circuit Judge Fulford
 to involuntarily retire.
 
You can review the documents through the following link:
 
http://www.floridasupremecourt.org/pub_info/summaries/briefs/15/15-
786/index.html
 
Respectfully,
 
Jon Sjostrom, Chief Judge, Second Circuit



From: PAUL.SINGARELLA@LW.com
To: CKise@foley.com
Cc: Philip.Perry@lw.com; tom@aqualawyers.com; Claudia.O"Brien@lw.com; don@aqualawyers.com;

 allen.winsor@myfloridalegal.com; Cerio, Tim; Varn, Craig
Subject: ACF - EXEMPT Work Product
Date: Thursday, August 27, 2015 11:16:16 AM
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The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP



From: Robinson, Diidri (USAFLM)
To: Cerio, Tim
Cc: cgreene@pfhglaw.com; Dane, Laura
Subject: Seventh Circuit Judicial Nominating Commission
Date: Thursday, August 27, 2015 10:54:46 AM
Attachments: JNC resignation letter.pdf

Mr. Cerio,
 
Please accept the attached letter as notice of my resignation from the Judicial Nominating
 Commission for the Seventh Circuit.  This was definitely a bittersweet decision, as I have thoroughly
 enjoyed my tenure on the Commission.  I will be relocating to California to join my husband, who
 recently accepted a position in Los Angeles.
 
I apologize for not speaking with you personally before tendering this notice.  I tried to reach you at
 your office this morning, but was told that you are out of town.  Since the Commission was just
 asked to convene, I felt it best to tender my resignation immediately. 
 
Please do not hesitate to contact me if you would like to discuss this matter further.  Thank you for
 this opportunity to serve the citizens of the Seventh Judicial Circuit.
 
Sincerely,
Diidri Robinson
(904) 301-6300
 
 
 
 



   

   

   
   

  
       

    
   

   

            
       

            
                

           
    

 

  
   

    
  



From: Jonathan Sjostrom
To: rclarke@ausley.com; Cerio, Tim
Cc: Grant Slayden
Subject: Stipulation for Retirement in Judge Fulford"s JQC case
Date: Thursday, August 27, 2015 10:51:49 AM

Dear Mr. Cerio and Mr. Clarke:
 
I just wanted to alert you that the JQC filed a stipulation for Circuit Judge Fulford to involuntarily retire.
 
You can review the documents through the following link:
 
http://www.floridasupremecourt.org/pub_info/summaries/briefs/15/15-786/index.html
 
Respectfully,
 
Jon Sjostrom, Chief Judge, Second Circuit



From: Cerio, Tim
To: Nancy Staff; Penrod, Peter
Subject:

 

From: Nancy Staff [mailto:StaffN@dor.state.fl.us] 
Sent: Wednesday, August 26, 2015 2:43 PM
To: Cerio, Tim; Penrod, Peter
Subject: 
 

 

 

From: Nancy Staff 
Sent: Wednesday, August 26, 2015 2:42 PM
To: 'Tim Cerio' (tim.cerio@eog.myflorida.com)
Subject:

 

From: Timothy Dennis [mailto:Timothy.Dennis@myfloridalegal.com] 
Sent: Wednesday, August 26, 2015 12:56 PM
To: Nancy Staff
Cc: George Hamm; Eric Peate; Thomas Butscher; Jon Glogau; Chesterfield Smith
Subject: 
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Timothy E. Dennis
Chief Assistant Attorney General
Revenue Litigation Bureau
Office of the Attorney General
The Capitol - PL 01
Tallahassee, FL 32399-1050

Tel. (850) 414-3781
Fax. (850) 488-5865

(See attached file: 2015.8.26 - Seminole Tribe CA11 Opinion.pdf)

NOTIFICATION TO RECIPIENTS: The subject line of this email may indicate that this
 email has been sent unsecure. This is a default setting which in no way indicates that this
 communication is unsafe, but rather that the email has been sent unencrypted in clear text
 form. Revenue does provide secure email exchange. Please contact us if you need to
 exchange confidential information electronically.

If you have received this email in error, please notify us immediately by return email. If you
 receive a Florida Department of Revenue communication that contains personal or
 confidential information, and you are not the intended recipient, you are prohibited from
 using the information in any way. All record of any such communication (electronic or
 otherwise) should be destroyed in its entirety.

Cautions on corresponding with Revenue by email: Under Florida law, emails received by a
 state agency are public records. Both the message and the email address it was sent from
 (excepting any information that is exempt from disclosure under state law) may be released in
 response to a public records request.

Internet email is not secure and may be viewed by someone other than the person you send it
 to. Please do not include your social security number, federal employer identification number,
 or other sensitive information in an email to us.

s. 119.071(1)(d)1 F.S.



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Trust & Estate Planning CLE - Final Chance for $40 Discount
Date: Thursday, August 27, 2015 9:29:42 AM

If you are having trouble viewing this email, click here.

Mastering Trust & Estate Planning CLE 
Wednesday, Sept. 2, Noon - 1:30 PM
90-Minute Live, Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance for $40 Discount
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

Trust and estate planning has grown to become one of the most lucrative practice areas with
 on-going changes in the tax code. From the underlying substantive law to cutting-edge,
 practical aspects of drafting, planning, and tax minimization, this program will teach you the
 latest developments in the law and legislation, as well as provide insight from several of the
 leading attorneys in the field. Our nationally recognized faculty will cover effective
 strategies on tax advantages and savings, special needs planning, business succession,
 charitable donations, drafting techniques, and generational giving. You’ll learn the most
 current law on the most effective trust and estate strategies & structures to best advantage
 your client. Our instructors will share many real life case applications that will readily
 illustrate the effectiveness of various structures. Register today to learn the cutting-edge
 strategies and latest law in Mastering Trust & Estate Planning. Registration includes course
 and reference materials that serve as a reference source for many of your planning needs and
 will outline and diagram the planning techniques and structures discussed during this
 convenient, telephonic seminar.

Key Agenda Points     View Complete Agenda

Designing Tax-efficient Structures
Transfers to Individuals, Trusts, & Entities
Most Effective Charitable Practices
Keys to Well Planned & Drafted Documents
Trustee’s Duties and Powers
Disclosure and Notice Requirements
Winning Techniques for Special Needs Planning
Effectively Understanding Medicare in Special Needs Planning 
Drafting & Administering Special Needs Trusts



Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Karen Brady, Leading Authority on Estate Planning
Amy C. O’Hara, Littman Krooks LLP
Sarah Hayford, Distinguished Probate & Estate Planning Attorney

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance for $40 Discount 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 





From: Tom Wilmoth [mailto:tom@aqualawyers.com]
Sent: Wednesday, August 26, 2015 10:39 AM
To: Kise, Christopher M.
Cc: Philip Perry; Claudia O'Brien; Blankenau, Don; Winsor, Allen; Cerio, Tim; Craig.varn@dep.state.fl.us
Subject: Re: ACF - EXEMPT Work Product
 

TRW

On Aug 26, 2015, at 6:51 AM, "CKise@foley.com" <CKise@foley.com> wrote:

 
 

The preceding email message may be confidential or protected by the attorney-
client privilege. It is not intended for transmission to, or receipt by, any
 unauthorized persons. If you have received this message in error, please (i) do not
 read it, (ii) reply to the sender that you received the message in error, and (iii)
 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



From: Stearns  Heather
To: Legal
Subject: FW: ***FYI: Tropical Update for Thursday Morning for Tropical Storm Erika***
Date: Thursday, August 27, 2015 8:49:26 AM
Attachments: Tropical+Update+08 27 2015AM.pdf

 
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Kennett, Michael [mailto:Michael.Kennett@em.myflorida com] 
Sent: Thursday, August 27, 2015 8:46 AM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: Fwd: ***FYI: Tropical Update for Thursday Morning for Tropical Storm Erika***
 
 
Sent from my Verizon Wireless 4G LTE DROID

-------- Original Message --------
Subject: ***FYI: Tropical Update for Thursday Morning for Tropical Storm Erika***
From: Florida Division of Emergency Management <FDEM@public govdelivery com>
To: "Kennett, Michael" <Michael Kennett@em myflorida com>
CC:

SERT_Header

This update is intended for government and emergency response officials, and is provided for informational and
 situational awareness purposes only. Forecast conditions are subject to change based on a variety of
 environmental factors.  For additional information, or for any life safety concerns with an active weather event
 please contact your County Emergency Management or Public Safety Office, local National Weather Service
 forecast office or visit the National Hurricane Center website at www.nhc.noaa.gov.  

 

You are subscribed to Tropics Briefing Packages for Florida Division of Emergency Management. This information has
 recently been updated, and is now available.

 

Outlook:

•Tropical Storm Erika has strengthened overnight and now has maximum sustained winds of 50 mph.
•Erika is currently located near the Lesser Antilles (Eastern Caribbean), or about 1350 miles southeast of Miami and is currently moving to the
 west at 16 mph.
•A slight turn towards the west-northwest is expected later today, and this general motion should continue over the next 48 hours.
•On this track, the center of Erika will move near the Virgin Islands later today and near or just north of Puerto Rico later tonight. 
•The models have generally shifted their tracks westward over the last several runs, with the center of the National Hurricane Center’s
 forecast cone now slightly east of Florida.
•However, there is still a great deal of uncertainty in the forecast after 48 hours, and the entire Florida Peninsula remains within the 5 day
 forecast cone. 
•Despite strengthening overnight, Erika is still a very sheared tropical storm, with the main area of convection located to the east and
 southeast of the center.
•Models are still showing that Erika will be in an unfavorable environment for significant strengthening for the next 48 hours or so due to
 increasing wind shear.
•Tropical Storm Erika is expected to experience little change in intensity over the next 48 hours.



•After 48 hours, the environment should become more favorable due to weakening shear and warmer sea surface temperatures.
•The amount of strengthening that may occur once Erika reaches this environment is heavily dependent on how well it handles the conditions
 over the next 48 hours.
•Models still have a large spread in their intensity forecast after 48 hours, and the National Hurricane Center’s forecast is on the lower side of
 the guidance due to the possibility that Erika does not survive the next 48 hours.
•Both Air Force and NOAA Hurricane Hunters are currently conducting flights into Erika. 

 

Florida Outlook:

•The entire Florida Peninsula remains within the 5 day forecast cone, with areas along the Southeast Florida coast now having 30%-40%
 chance of experiencing tropical storm force winds during the next 5 days.
•It is important when looking at these probability graphics to not focus on the number, but rather the trends as new products become
 available.  The probability of tropical storm force winds across the Peninsula have been slowly increasing.
•Given the uncertainty in the forecast in the 3 to 5 day range, it is very difficult to determine what the impact to Florida may be at this time,
 however, interests in Florida should continue to monitor the storms progress as it nears the U.S.
•Another Briefing Packet will be sent out this afternoon after the 5pm advisory.
•For more information on this system visit the NHC website at www.nhc.noaa.gov.
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Tropical UpdaTe 
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Thursday, August 27, 2015 
Tropical Storm Erika 

This update is intended for government and emergency response officials, and is provided for 
informational and situational awareness purposes only. Forecast conditions are subject to 
change based on a variety of environmental factors.  For additional information, or for any life 
safety concerns with an active weather event please contact your County Emergency 
Management or Public Safety Office, local National Weather Service forecast office or visit the 
National Hurricane Center website at www.nhc.noaa.gov.   
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Outlook: 
• Tropical Storm Erika has strengthened overnight and now has maximum sustained winds of 50 mph. 
• Erika is currently located near the Lesser Antilles (Eastern Caribbean), or about 1350 miles southeast of Miami and is currently 

moving to the west at 16 mph.  
• A slight turn towards the west-northwest is expected later today, and this general motion should continue over the next 48 

hours. 
• On this track, the center of Erika will move near the Virgin Islands later today and near or just north of Puerto Rico later tonight.   
• The models have generally shifted their tracks westward over the last several runs, with the center of the National Hurricane 

Center’s forecast cone now slightly east of Florida. 
• However, there is still a great deal of uncertainty in the forecast after 48 hours, and the entire Florida Peninsula remains within 

the 5 day forecast cone.   
• Despite strengthening overnight, Erika is still a very sheared tropical storm, with the main area of convection located to the east 

and southeast of the center.  
• Models are still showing that Erika will be in an unfavorable environment for significant strengthening for the next 48 hours or 

so due to increasing wind shear. 
• Tropical Storm Erika is expected to experience little change in intensity over the next 48 hours. 
• After 48 hours, the environment should become more favorable due to weakening shear and warmer sea surface 

temperatures. 
• The amount of strengthening that may occur once Erika reaches this environment is heavily dependent on how well it handles 

the conditions over the next 48 hours.  
• Models still have a large spread in their intensity forecast after 48 hours, and the National Hurricane Center’s forecast is on the 

lower side of the guidance due to the possibility that Erika does not survive the next 48 hours.  
• Both Air Force and NOAA Hurricane Hunters are currently conducting flights into Erika.   
 
Florida Outlook: 
• The entire Florida Peninsula remains within the 5 day forecast cone, with areas along the Southeast Florida coast now having 

30%-40% chance of experiencing tropical storm force winds during the next 5 days. 
• It is important when looking at these probability graphics to not focus on the number, but rather the trends as new products 

become available.  The probability of tropical storm force winds across the Peninsula have been slowly increasing. 
• Given the uncertainty in the forecast in the 3 to 5 day range, it is very difficult to determine what the impact to Florida may be 

at this time, however, interests in Florida should continue to monitor the storms progress as it nears the U.S.  
• Another Briefing Packet will be sent out this afternoon after the 5pm advisory. 
• For more information on this system visit the NHC website at www.nhc.noaa.gov. 
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From: Kaylin Grey, K&L Gates LLP
To: Cerio, Tim
Subject: Criminal Defense for Civil and Newer Criminal Attorneys: A Practical CLE
Date: Thursday, August 27, 2015 8:41:22 AM

Dear Timothy,

You may have received a few emails from myself or my colleagues about the upcoming
 Criminal Defense Boot Camp for Civil Lawyers and Newer Criminal Lawyers presented
 by Pincus Professional Education next month.  I wanted to send you a personal invite to
 attend this program if you are interested in the topic, or to forward this email to a colleague
 who may be interested.
 
The faculty have planned a detailed course designed to give you the knowledge you need to
 know to better navigate criminal cases and effectively serve your clients.  If you are a civil
 attorney, this program will give you a better understanding of what your civil client faces
 when confronted with criminal charges, and how to help them.  If you are a newer criminal
 attorney, the seminar will give you a solid overview of the law and teach you the skills you
 need to practice effectively in this field.
 
You can see the in-depth agenda and faculty list, as well as register or pre-purchase the audio
 recording, directly on the Pincus Pro Ed website here.
 
With three judges on the faculty and multiple attorneys from both sides of the isle, we expect
 this to be a lively program with lots of excellent information, so bring your questions.
 
The program is set for September 17th at 8:00 a.m. - 4:30 p.m. at the Hampton Inn Miami
 Brickell Downtown, 50 SW 12th.  It is approved for 7.5 general CLE and 0.5 Ethics units.
 Registration rates start at $235.

I hope to see you there!

Sincerely,

Kaylin Grey
K&L Gates LLP

P.S. If you are getting started in estate planning, or need to know more about it for your
 practice area, such as family law, Pincus is putting on a boot camp on this topic the day
 before our seminar, on September 16th.  You can find out more about Pincus Professional
 Education's Estate Planning 101: Trusts & Estates from Start to Finish here.  
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On Aug 26, 2015, at 6:51 AM, "CKise@foley.com" <CKise@foley.com> wrote:

 
 

The preceding email message may be confidential or protected by the
 attorney-client privilege. It is not intended for transmission to, or
 receipt by, any unauthorized persons. If you have received this
 message in error, please (i) do not read it, (ii) reply to the sender that
 you received the message in error, and (iii) erase or destroy the
 message. Legal advice contained in the preceding message is solely
 for the benefit of the Foley & Lardner LLP client(s) represented by
 the Firm in the particular matter that is the subject of this message,
 and may not be relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-
client privilege. It is not intended for transmission to, or receipt by, any
 unauthorized persons. If you have received this message in error, please (i) do not
 read it, (ii) reply to the sender that you received the message in error, and (iii)
 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product
 for the sole use of the intended recipient.  Any review, reliance or distribution by others or
 forwarding without express permission is strictly prohibited.  If you are not the intended
 recipient, please contact the sender and delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

s. 119.071(1)(d)1 F.S.



Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party. 
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The preceding email message may be confidential or protected by the
 attorney-client privilege. It is not intended for transmission to, or
 receipt by, any unauthorized persons. If you have received this
 message in error, please (i) do not read it, (ii) reply to the sender that
 you received the message in error, and (iii) erase or destroy the
 message. Legal advice contained in the preceding message is solely
 for the benefit of the Foley & Lardner LLP client(s) represented by
 the Firm in the particular matter that is the subject of this message,
 and may not be relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-
client privilege. It is not intended for transmission to, or receipt by, any
 unauthorized persons. If you have received this message in error, please (i) do not
 read it, (ii) reply to the sender that you received the message in error, and (iii)
 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product
 for the sole use of the intended recipient.  Any review, reliance or distribution by others or
 forwarding without express permission is strictly prohibited.  If you are not the intended
 recipient, please contact the sender and delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and

s. 119.071(1)(d)1 F.S.



 delete all copies.

Latham & Watkins LLP



From: CKise@foley.com
To: Philip.Perry@lw.com
Cc: tom@aqualawyers.com; PAUL.SINGARELLA@LW.com; Claudia.O"Brien@lw.com; don@aqualawyers.com;

 allen.winsor@myfloridalegal.com; Cerio, Tim; Varn, Craig; CKise@foley.com
Subject: Re: ACF - EXEMPT Work Product
Date: Thursday, August 27, 2015 8:15:13 AM

 

Sent from my iPad

On Aug 27, 2015, at 8:13 AM, "Philip.Perry@lw.com<mailto:Philip.Perry@lw.com>"
 <Philip.Perry@lw.com<mailto:Philip.Perry@lw.com>> wrote:

-----Original Message-----
From: Perry, Philip (DC)
Sent: Thursday, August 27, 2015 08:08 AM Eastern Standard Time
To: 'CKise@foley.com<mailto:CKise@foley.com>'; 'tom@aqualawyers.com<mailto:tom@aqualawyers.com>'
Cc: O'Brien, Claudia (DC); 'don@aqualawyers.com<mailto:don@aqualawyers.com>';
 'allen.winsor@myfloridalegal.com<mailto:allen.winsor@myfloridalegal.com>'; 'Cerio, Tim';
 'Craig.varn@dep.state fl.us<mailto:Craig.varn@dep.state.fl.us>'
Subject: RE: ACF - EXEMPT Work Product

 

-----Original Message-----
From: CKise@foley.com<mailto:CKise@foley.com> [CKise@foley.com<mailto:CKise@foley.com>]
Sent: Thursday, August 27, 2015 08:04 AM Eastern Standard Time
To: tom@aqualawyers.com<mailto:tom@aqualawyers.com>
Cc: Perry, Philip (DC); O'Brien, Claudia (DC); don@aqualawyers.com<mailto:don@aqualawyers.com>;
 allen.winsor@myfloridalegal.com<mailto:allen.winsor@myfloridalegal.com>; Cerio, Tim;
 Craig.varn@dep.state.fl.us<mailto:Craig.varn@dep.state fl.us>; CKise@foley.com<mailto:CKise@foley.com>
Subject: RE: ACF - EXEMPT Work Product

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



From: Tom Wilmoth [mailto:tom@aqualawyers.com]
Sent: Wednesday, August 26, 2015 10:39 AM
To: Kise, Christopher M.
Cc: Philip Perry; Claudia O'Brien; Blankenau, Don; Winsor, Allen; Cerio, Tim;
 Craig.varn@dep.state.fl.us<mailto:Craig.varn@dep.state fl.us>
Subject: Re: ACF - EXEMPT Work Product

TRW

On Aug 26, 2015, at 6:51 AM, "CKise@foley.com<mailto:CKise@foley.com>"
 <CKise@foley.com<mailto:CKise@foley.com>> wrote:

The preceding email message may be confidential or protected by the attorney-client privilege. It is not intended for
 transmission to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do
 not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message.
 Legal advice contained in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by
 any other party.

The preceding email message may be confidential or protected by the attorney-client privilege. It is not intended for
 transmission to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do
 not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message.
 Legal advice contained in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by
 any other party.
________________________________
This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the
 intended recipient.  Any review, reliance or distribution by others or forwarding without express permission is
 strictly prohibited.  If you are not the intended recipient, please contact the sender and delete all copies.

Latham & Watkins LLP
________________________________

The preceding email message may be confidential or protected by the attorney-client privilege. It is not intended for
 transmission to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do
 not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message.
 Legal advice contained in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by
 any other party.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.





On Aug 26, 2015, at 6:51 AM, "CKise@foley.com" <CKise@foley.com> wrote:

 
 

The preceding email message may be confidential or protected by the attorney-
client privilege. It is not intended for transmission to, or receipt by, any
 unauthorized persons. If you have received this message in error, please (i) do not
 read it, (ii) reply to the sender that you received the message in error, and (iii)
 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.





On Aug 26, 2015, at 6:51 AM, "CKise@foley.com" <CKise@foley.com> wrote:

 
 

The preceding email message may be confidential or protected by the attorney-
client privilege. It is not intended for transmission to, or receipt by, any
 unauthorized persons. If you have received this message in error, please (i) do not
 read it, (ii) reply to the sender that you received the message in error, and (iii)
 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.





The preceding email message may be confidential or protected by the attorney-client privilege. It is not intended for
 transmission to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do
 not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message.
 Legal advice contained in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by
 any other party.

The preceding email message may be confidential or protected by the attorney-client privilege. It is not intended for
 transmission to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do
 not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message.
 Legal advice contained in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by
 any other party.
________________________________
This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the
 intended recipient.  Any review, reliance or distribution by others or forwarding without express permission is
 strictly prohibited.  If you are not the intended recipient, please contact the sender and delete all copies.

Latham & Watkins LLP
________________________________

The preceding email message may be confidential or protected by the attorney-client privilege. It is not intended for
 transmission to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do
 not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message.
 Legal advice contained in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by
 any other party.

s. 119.071(1)(d)1 F.S.





 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP



From: CKise@foley.com
To: tom@aqualawyers.com
Cc: Philip.Perry@lw.com; Claudia.O"Brien@lw.com; don@aqualawyers.com; allen.winsor@myfloridalegal.com; Cerio,

 Tim; Varn, Craig; CKise@foley.com
Subject: RE: ACF - EXEMPT Work Product
Date: Thursday, August 27, 2015 8:04:10 AM

 

 
 
 

From: Tom Wilmoth [mailto:tom@aqualawyers.com] 
Sent: Wednesday, August 26, 2015 10:39 AM
To: Kise, Christopher M.
Cc: Philip Perry; Claudia O'Brien; Blankenau, Don; Winsor, Allen; Cerio, Tim; Craig.varn@dep.state.fl.us
Subject: Re: ACF - EXEMPT Work Product
 

TRW

On Aug 26, 2015, at 6:51 AM, "CKise@foley.com" <CKise@foley.com> wrote:

 
 

The preceding email message may be confidential or protected by the attorney-
client privilege. It is not intended for transmission to, or receipt by, any
 unauthorized persons. If you have received this message in error, please (i) do not
 read it, (ii) reply to the sender that you received the message in error, and (iii)
 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party. 

s. 119.071(1)(d)1 F.S.
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s. 119.071(1)(d)1 F.S.









From: Greg Steube
To: Cerio, Tim
Subject: SAVE THE DATE - Greg Steube Fundraising Reception
Date: Wednesday, August 26, 2015 7:19:56 PM

Hi, just a reminder that you're receiving this email because you have expressed an interest in State
 Representative Greg Steube. Don't forget to add Greg@ElectGregSteube.com to your address book so we'll
 be sure to land in your inbox!
 
You may unsubscribe if you no longer wish to receive our emails.

 







From: Cerio, Tim
To: Stearns, Heather
Subject: Re: Draft EO
Date: Wednesday, August 26, 2015 5:50:49 PM

Ok. I was looking at it on a computer. 

Sent from my iPhone

On Aug 26, 2015, at 5:47 PM, Stearns, Heather <Heather.Stearns@eog.myflorida.com>
 wrote:

For whatever reason, you can’t view it on a mobile phone. I put a copy on your chair.
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 
<image001.jpg>
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 5:41 PM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: RE: Draft EO
 
No comments showing up in red – at least with this view.
 

From: Stearns, Heather 
Sent: Wednesday, August 26, 2015 5:24 PM
To: Cerio, Tim
Subject: Draft EO
 
My edits are in red. The highlighted language is new…
 
 



From: Stearns, Heather
To: Cerio, Tim
Subject: RE: Draft EO
Date: Wednesday, August 26, 2015 5:47:57 PM

For whatever reason, you can’t view it on a mobile phone. I put a copy on your chair.
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 5:41 PM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: RE: Draft EO
 
No comments showing up in red – at least with this view.
 

From: Stearns, Heather 
Sent: Wednesday, August 26, 2015 5:24 PM
To: Cerio, Tim
Subject: Draft EO
 
My edits are in red. The highlighted language is new…
 
 



From: Dane, Laura
To: Cerio, Tim
Subject: I have a Dr"s appointment in the morning.
Date: Wednesday, August 26, 2015 5:45:41 PM

I shouldn’t be that late. Let me know if this is a problem.
 
Thank you!
 
Laura Dane
Judicial Appointments Coordinator
Executive Assistant to the General Counsel
Executive Office of the Governor
Office of the General Counsel
(850) 717-9310

 
 
 



From: Cerio, Tim
To: Stearns, Heather
Subject: RE: Draft EO
Date: Wednesday, August 26, 2015 5:41:14 PM

No comments showing up in red – at least with this view.
 

From: Stearns, Heather 
Sent: Wednesday, August 26, 2015 5:24 PM
To: Cerio, Tim
Subject: Draft EO
 
My edits are in red. The highlighted language is new…
 
 



From: Stearns, Heather
To: Cerio, Tim
Subject: Draft EO
Date: Wednesday, August 26, 2015 5:23:54 PM
Attachments: EO Erika.docx

My edits are in red. The highlighted language is new…
 
 























From: Andrew Westney
To: Schutz, Jackie; Cerio, Tim
Subject: Reporter working on story on state of Florida/Seminole mediation
Date: Wednesday, August 26, 2015 3:24:36 PM

I'm a reporter with Law360, and I'm looking to confirm that Loretta Gastwirth was agreed to by the Seminole Tribe and the
 state as a mediator in their gaming compact talks. I also have a few followup questions:

When was the choice of Gastwirth agreed to?

Can you confirm that Thomas Brewer was the first choice but couldn't serve due to scheduling conflict?  

When's the first mediation meeting expected, and are any negotiations/communications continuing outside that process? 

I'm on deadline, so a response at your earliest convenience would be much appreciated. Any information you can provide
 (especially the confirmations on Brewer and Gastwirth) would help--you can reach me at 646-350-1357 or by return email.

Best regards,

Andrew Westney
Senior Reporter, Native American law

Legal News & Data
860 Broadway, 6th Floor
New York, NY 10003
(646) 350-1357













From: Nancy Staff
To: Cerio, Tim; Penrod, Peter
Subject:

 
Nancy
 

From: Nancy Staff 
Sent: Wednesday, August 26, 2015 2:42 PM
To: 'Tim Cerio' (tim.cerio@eog.myflorida.com)
Subject:

 

From: Timothy Dennis [mailto:Timothy.Dennis@myfloridalegal.com] 
Sent: Wednesday, August 26, 2015 12:56 PM
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            [PUBLISH] 

IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 14-14524  

________________________ 
 

D.C. Docket No. 0:12-cv-62140-RNS 

 

SEMINOLE TRIBE OF FLORIDA,  
a Federally recognized Indian Tribe,  

Plaintiff - Appellee, 

versus 

MARSHALL STRANBURG,  
Interim Executive Director And Deputy Executive Director, 

Defendant - Appellant. 

________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 

(August 26, 2015) 

Before MARTIN and ROSENBAUM, Circuit Judges, and COOGLER,* District 
Judge. 
 
ROSENBAUM, Circuit Judge:  

                                                 
*  Honorable L. Scott Coogler, United States District Judge for the Northern District of 
Alabama, sitting by designation. 
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Benjamin Franklin said, “[I]n this world nothing can be said to be certain, 

except death and taxes.”1  He was almost right.  As this case illustrates, even taxes 

are not certain when it comes to matters affecting Indian tribes.  In this appeal, we 

consider whether Florida’s Rental Tax and Florida’s Utility Tax, as applied to 

matters occurring on Seminole Tribe lands, violate the tenets of federal Indian law.  

For the reasons that follow, we find that the Utility Tax as it involves activities on 

Tribe land does not, but the Rental Tax does. 

I. Background 

A.  Factual Background 

The Seminole Tribe of Florida (“the Tribe”) is a federally recognized Indian 

tribe with multiple reservations in Florida, including one near the city of 

Hollywood and one near the city of Tampa.  The Tribe operates casinos on its 

Hollywood and Tampa reservations.   

In May 2005, the Tribe entered into 25-year leases with two non-Indian 

corporations—Ark Hollywood, LLC, and Ark Tampa, LLC (“the Ark Entities”)—

to provide food-court operations at each casino.  The leases required the Ark 

Entities to pay “to the applicable Federal, tribal and/or Florida governmental 

authority, any and all sales, excise, property and other taxes levied, imposed or 

                                                 
1  Letter from Benjamin Franklin to Jean-Baptiste Le Roy (Nov. 13, 1789), in 12 THE 
WORKS OF BENJAMIN FRANKLIN 160, 161 (John Bigelow, ed., Federal ed. 1904) (1888). 
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assessed.”2  Through the Bureau of Indian Affairs (“BIA”), the Secretary of the 

Interior approved the leases, as required by statute.   

The State of Florida taxes commercial rent payments (the “Rental Tax”).  

See Fla. Stat. § 212.031.  Florida describes the Rental Tax as a tax on the 

“privilege [of engaging] in the business of renting, leasing, letting, or granting a 

license for the use of any real property” in the state.  Id. § 212.031(1)(a).  The tax 

is assessed against the lessee based on the total amount of rent paid.  Id. § 

212.031(1)(c), (2)(a).  Under the law, the landlord collects and remits the tax to the 

state and is liable to pay the tax and incur penalties if it fails to perform these 

duties.  Id. § 212.031(3); see id. § 212.07(2), (3).  The tax itself constitutes a lien 

on the personal property of the lessee, and not, apparently, the land or property of 

the lessor.  Id. § 212.031(4).   

                                                 
2  The text of the lease provides, 

Tenant shall pay . . . to the applicable Federal, tribal and/or Florida 
governmental authority, any and all sales, excise, property and 
other taxes levied, imposed or assessed with respect to (i) the 
occupancy by Tenant of space on Reservation Land, (ii) the 
operation of Tenant’s business, (iii) Tenant’s inventory, furniture, 
trade fixtures, apparatus, equipment, and all leasehold 
improvements installed by Tenant or by Landlord on behalf of 
Tenant (except to the extent such leasehold improvements shall be 
covered by Taxes referred to in Section 6.1) and any other property 
of Tenant, and/or (iv) utility services provided to Tenant at the 
Premises (except those provided by Landlord), including, without 
limitation, [Broward County/Hillsborough County] taxes on 
electricity, gas, water and telecommunication services. 
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Florida also imposes a tax “on gross receipts from utility services that are 

delivered to a retail consumer” in Florida (“the Utility Tax”).  See Fla. Stat. § 

203.01(1)(a)(1) (2012).3  The statute permits a utility provider, at its discretion, to 

separately state this Utility Tax as a line item on the customer’s bill but does not 

require it to do so.  See id. § 203.01(4).  If the provider does separately state the tax 

on the bill, the statute requires the consumer to remit the tax to the service provider 

and states that the tax becomes part of the debt owed to (and recoverable by) the 

service provider.  Id.  The statute clarifies, though, that the “tax is imposed upon 

every person for the privilege of conducting a utility or communications services 

business, and each provider of the taxable services remains fully and completely 

liable for the tax, even if the tax is separately stated as a line item or component of 

the total bill.”  Id. § 203.01(5).   

Similarly, Florida’s administrative regulations specify that even when stated 

on the consumer’s bill, the “tax is imposed on the privilege of doing business, and 

it is an item of cost to the distribution company,” who “remains fully and 

completely liable for the payment of the tax, even when the tax is wholly or 

partially separately itemized on the customer’s bill.”  Fla. Admin. Code R. 12B-

6.0015(3)(a).  A service provider may, however, claim a credit or refund for net 

                                                 
3  A new version of the utility tax statute took effect on July 1, 2014, with minor changes in 
language that are not relevant to this lawsuit.  Act of May 12, 2014, ch. 38, sec. 4, 2014 Fla. 
Laws 4-9.  We cite language from the version that was in effect at the time the Tribe filed its 
lawsuit in October 2012. 
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uncollected billings when it prepays the tax to the state based on gross billings, as 

opposed to actual gross receipts.  Fla. Admin. Code R. 12B-6.005(1)(e).  A service 

provider who fails to remit the tax to the state is also guilty of a misdemeanor.  Fla. 

Stat. § 203.01(6). 

Florida assessed the Rental Tax against the Ark Entities for the period of 

July 2005 through June 2008.  The Tribe has paid the Utility Tax stated as a 

component of its utility bill.  Although the Tribe applied to the Florida Department 

of Revenue for a refund of the amount of the Utility Tax it paid beginning in 2008 

through July 2011, it was denied a refund.  The Ark Entities also applied for a 

refund of the Rental Tax, which was denied.   

B.  Procedural History 

Following these denials, on October 30, 2012, the Tribe filed a federal 

complaint against the State of Florida and Marshall Stranburg, the interim 

Executive Director of the Florida Department of Revenue,4 seeking declaratory and 

injunctive relief.  Within the next few days, the Ark Entities filed suits in the 

Florida state courts contesting the denials of their refunds.  Both state cases were 

still pending at the time this appeal was filed, although the case related to the 

Hollywood casino was apparently stayed pending the disposition of the federal 

case.   

                                                 
4  Stranburg was appointed the Executive Director of the agency on April 23, 2013. 
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Stranburg sought dismissal of the Tribe’s federal complaint on multiple 

grounds, including “the abstention doctrine and the principles of exhaustion and 

comity.”  The United Stated District Court for the Southern District of Florida 

rejected the abstention argument, noting that “this case involves a different 

plaintiff, seeking prospective injunctive relief and declaratory relief unrelated to 

Ark Hollywood’s and Ark Tampa’s requested refund.  This Court will not shirk its 

obligation to adjudicate this matter, when it so clearly has jurisdiction over the 

issues presented.”  Stranburg did not raise the comity or abstention issue again in 

the district court.5 

After conducting limited discovery, the parties cross-moved for summary 

judgment.  The district court granted summary judgment in favor of the Tribe on 

all of its claims.  With respect to the Rental Tax, the court concluded that 25 

U.S.C. § 465 expressly prohibits the Rental Tax because the Rental Tax is a tax on 

Indian land rights.  See Seminole Tribe of Fla. v. Florida, 49 F. Supp. 3d 1095, 

1097-98 (S.D. Fla. 2014).  The district court also held in the alternative that if the 

statute did not expressly prohibit the Rental Tax, the tax was nonetheless 

preempted by federal law and impermissibly interfered with tribal sovereignty.  Id. 

at 1098-102.  In reaching this holding, the district court gave deference, short of 

                                                 
5  The district court dismissed the State of Florida as a defendant based on Eleventh 
Amendment immunity grounds. 
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full Chevron deference, to BIA regulations that prohibit taxes on leases of Indian 

land.  See id. at 1099-100. 

As for the Utility Tax, the district court similarly found it to be 

impermissible.  In particular, the court reasoned that the legal incidence of the 

Utility Tax fell on the Tribe, not on the utility company, and federal law generally 

prohibits taxing Indians for on-reservation activities.  See id. at 1103-08. 

Stranburg now appeals the district court’s rulings.  With respect to the 

Rental Tax, Stranburg contends that the district court erred both in finding a 

statutory prohibition of the tax and federal preemption of the tax.  Stranburg also 

revives his comity argument, asserting that the district court should never have 

adjudicated the Rental Tax claim while the Ark Entities’ state-court cases were 

pending.   

Stranburg further contends that the district court erred in determining the 

legal incidence of the Utility Tax to be on the Tribe rather than on the utility 

company.  Because, in Stranburg’s view, the tax falls on the utility company, he 

argues that the district court should have conducted a preemption inquiry.  With 

the benefit of the parties’ briefs and oral argument, we now affirm in part and 

reverse in part. 
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II. Standards of Review 

We review a district court’s grant of summary judgment de novo, 

considering all the evidence and viewing facts in the light most favorable to the 

non-moving party.  Morales v. Zenith Ins. Co., 714 F.3d 1220, 1226 (11th Cir. 

2013).  Summary judgment is appropriate only when “there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.”  

Id.  A court should grant summary judgment against a party “who fails to make a 

showing sufficient to establish the existence of an element essential to that party’s 

case.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 2552 (1986). 

We review a district court’s ruling on abstention for an abuse of discretion.  

Ambrosia Coal & Constr. Co. v. Pagés Morales, 368 F.3d 1320, 1332 (11th Cir. 

2004).  A district court abuses its discretion if it misapplies the law or makes 

findings of fact that are clearly erroneous.  Id. (citations omitted). 

III. Florida’s Rental Tax 

Stranburg contends on appeal that the district court erred in finding the Ark 

Entities statutorily exempt from Florida’s Rental Tax, in its alternative holding that 

federal law preempts the Rental Tax, and in its failure to dismiss the Tribe’s 

challenge on comity grounds.  After carefully considering this issue of first 

impression in our Circuit, we conclude that the district court correctly interpreted 

25 U.S.C. § 465 to preclude Florida from collecting its Rental Tax on the rent 
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payments made by non-Indian lessees of protected Indian reservation land.  

Although Stranburg’s arguments are not without some appeal, we nonetheless find 

that the Tribe’s interpretation best comports with the statutory text and purpose, the 

relevant Supreme Court case law, and the general canon that statutes be construed 

in Indians’ favor.  Accordingly, we affirm the district court on this basis. 

We further hold that, even if the statutory exemption did not apply, federal 

law preempts the Rental Tax in this case under the balancing inquiry outlined in 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 100 S. Ct. 2578 (1980).  

While we respectfully disagree with the district court’s application of the Bracker 

inquiry because it relied on a conclusion of preemption promulgated by the 

Secretary of the Interior instead of conducting its own particularized inquiry, we 

nonetheless affirm the ultimate preemption holding based on a de novo Bracker 

analysis of the record before us. 

A. Statutory Exemption 

The district court concluded that 25 U.S.C. § 465 barred Florida from 

assessing its Rental Tax against the non-Indian lessees of the Tribe’s reservation 

land.  The district court, as does the Tribe on appeal, relied heavily on the Supreme 

Court’s decision in Mescalero Apache Tribe v. Jones, 411 U.S. 145, 93 S. Ct. 1267 

(1973), for the proposition that § 465 prohibits taxes on land rights that are so 
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connected to the land that the tax amounts to a tax on the land itself.  We agree 

with the district court’s analysis. 

The Indian Reorganization Act of 1934 was passed by Congress with the 

intent of “rehabilitat[ing] the Indian’s economic life and [giving] him a chance to 

develop the initiative destroyed by a century of oppression and paternalism,” 

through, among other things, giving tribes greater control over their affairs and 

property.  See Mescalero, 411 U.S. at 152, 93 S. Ct. at 1272 (citations and internal 

quotation marks omitted).  Section 5 of the Act, codified at 25 U.S.C. § 465, has 

been described as the “capstone” of the Indian Reorganization Act’s land 

provisions, provisions that were designed to improve Indians’ economic standing 

through the use of land acquired by the Secretary of the Interior “with at least one 

eye directed toward how tribes will use those lands to support economic 

development.”  See, e.g., Match-E-Be-Nash-She-Wish Band of Pottawatomi 

Indians v. Patchak, 132 S. Ct. 2199, 2211 (2012).  Accordingly, Section 5 of the 

Act authorizes the Secretary “to acquire . . . any interest in lands, water rights, or 

surface rights to lands . . . for the purpose of providing land for Indians.”  25 

U.S.C. § 465.  The statute provides that title to the land or rights acquired will be 

taken by the United States in trust for the Indian tribe and that “such lands or rights 
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shall be exempt from State and local taxation.”6  Id.  The Supreme Court has held 

that, “[o]n its face, the statute exempts land and rights in land” from state taxation.  

Mescalero, 411 U.S. at 155, 93 S. Ct. at 1274. 

In Mescalero, the Indian plaintiffs operated a ski resort on off-reservation 

land in New Mexico that was developed under the 1934 Act.7  Id. at 146, 93 S. Ct. 

at 1269.  New Mexico sought to levy two taxes related to the ski resort:  a gross-

receipts tax from the sale of services and tangible property at the resort and a use 

tax based on the purchase price of materials used to construct two ski lifts at the 

resort.  Id. at 147, 93 S. Ct. at 1269-70.  The Supreme Court first rejected a blanket 

characterization of the resort as a “federal instrumentality” that would be exempt 

from all state taxation, id. at 150-55, 93 S. Ct. at 1271-74, and then considered the 

language from § 465.   

In analyzing § 465’s application to the gross-receipts tax, the Court observed 

that while the statute precluded taxes on land or on rights in land, it did not exempt 

from state taxation the income derived from the use of the land.  Id. at 155, 93 S. 

Ct. at 1274.  The Court first noted that tax exemptions are not granted by 

implication and then recalled that not all state and federal taxes on Indians are 

                                                 
6  Stranburg does not appear contest that the Tribe’s Hollywood and Tampa reservations 
qualify as land acquired and held in trust under this statute. 
7  The land was actually leased from the United States Forestry Service, but the Court found 
that the land fell under § 465 despite its unique provenance.  See 411 U.S. at 155 n.11, 93 S. Ct. 
1274 n.11. 
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categorically barred.  Id. at 156-57, 93 S. Ct. at 1274-75.  For example, the Court 

cited its prior decisions in Choteau v. Burnet, 283 U.S. 691, 51 S. Ct. 598 (1931), 

and Leahy v. State Treasurer, 297 U.S. 420, 56 S. Ct. 507 (1936), in which the 

Court upheld, respectively, federal and state income taxes on income derived from 

oil, gas, and mineral exploration on Indian lands after that income was distributed 

from a federal trust fund to individual Indians.  In those cases, the Supreme Court 

decided, in part, that income distributed to individual Indian tribe members and 

freely useable by them was taxable even when the source of that income was 

exempt from taxation.  See Choteau, 283 U.S. at 696-97, 51 S. Ct. at 600-01; 

Leahy, 297 U.S. at 421, 56 S. Ct. at 507.  Ultimately, the Mescalero Court likened 

the gross-receipts tax to these taxes on income, as opposed to a tax on property, 

and found that it was not barred by § 465.  411 U.S. at 157, 93 S. Ct. at 1275. 

In contrast, the Court did hold that § 465 prohibited the state’s use tax on the 

ski-lift materials.  The Court observed that under the statute, “these permanent 

improvements on the Tribe’s tax-exempt land would certainly be immune from the 

State’s ad valorem property tax.”  Id. at 158, 93 S. Ct. at 1275.  As the Court 

explained, use “is among the ‘bundle of privileges that make up property or 

ownership’ of property and, in this sense, at least, a tax upon ‘use’ is a tax upon the 

property itself.”  Id. (citation omitted).  While conceding that not all use taxes 

could be viewed as property taxes, the Court concluded that “use of permanent 
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improvements upon the land is so intimately connected with use of the land itself 

that an explicit provision relieving the latter of state tax burdens must be construed 

to encompass an exemption for the former.”  Id. at 158, 93 S. Ct. at 1275-76. 

In our view, Mescalero stands for the proposition that § 465 precludes state 

taxation of that “bundle of privileges that make up property or ownership of 

property.”  See id. at 158, 93 S. Ct. at 1275 (citation and internal quotation marks 

omitted).  The ability to lease property is a fundamental privilege of property 

ownership.  See, e.g., Terrace v. Thompson, 263 U.S. 197, 215, 44 S. Ct. 15, 17-18 

(1923) (noting that “essential attributes of property” include “the right to use, 

lease, and dispose of it for lawful purposes”).  By taxing the “privilege” of 

“engag[ing] in the business of renting, leasing, letting, or granting a license for the 

use of any real property,” the State of Florida is taxing a privilege of ownership 

just as New Mexico’s tax in Mescalero taxed the privilege of use. 

Stranburg attempts to overcome this analysis in several ways.  First, he tries 

to distinguish the Rental Tax from the tax in Mescalero and limit the holding of 

that case.  Next, he asserts that the Supreme Court has foreclosed the district 

court’s reading of Mescalero with its decision in Cotton Petroleum Corp. v. New 

Mexico, 490 U.S. 163, 109 S. Ct. 1698 (1989).  And finally, he relies on caselaw 

from the Ninth Circuit purportedly upholding a similar tax in California.  We find 

none of Stranburg’s arguments ultimately persuasive. 
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1.   The Rental Tax Is Not Materially Distinguishable from the Use Tax in 
Mescalero that the Supreme Court Determined Violated § 465 

 Stranburg’s efforts to distinguish the Rental Tax from the tax at issue in 

Mescalero gain no traction.  Specifically, Stranburg characterizes the Rental Tax as 

a “transactional tax on the payment of rent” and likens it more to the gross-receipts 

tax in Mescalero as a tax on income rather than on the land.8  And, of course, the 

Tribe receives income from the rent payments.   

But these payments secure a lessee’s possessory interest in the land for the 

duration of the lease.  See generally Winters Coal Co. v. Comm’r, 496 F.2d 995, 

998 (5th Cir. 1974) (plurality op.) (“There is little conflict or disagreement with the 

old hornbook principle that a lease is a conveyance and creates in the lessee an 

estate which entitles him to exclusive possession unless certain rights are reserved 

by the lessor.”); Lease, Black’s Law Dictionary (10th ed. 2014) (“A contract by 

which a rightful possessor of real property conveys the right to use and occupy the 

property in exchange for consideration, usu[ally] rent”).  Just as the use of 

                                                 
8  Although Stranburg analogizes rent to income derived from the land, elsewhere, he is 
careful to describe the legal incidence of the Rental Tax as falling on the payments by the non-
Indian lessees rather than on the Tribe’s income.  His reasons for doing so are well-founded, as 
states generally may not tax Indian tribes for on-reservation activities.  See Okla. Tax Comm’n v. 
Chickasaw Nation, 515 U.S. 450, 458, 115 S. Ct. 2214, 2220 (1995).  We assume for this 
opinion that Stranburg is correct that the legal incidence of Florida’s Rental Tax falls on the non-
Indian lessees, an assumption not challenged by the Tribe.  Even so, our conclusion does not 
change.  By the plain text of the statute, the tax exemption contained in § 465 attaches to the land 
and the rights in that land protected under the statute.  See 25 U.S.C. § 465 (“[S]uch lands or 
rights shall be exempt from State and local taxation.” (emphasis added)).  So, even if the legal 
incidence of the Rental Tax falls on the Ark Entities, the tax itself is expressly precluded because 
a tax on the payment of rent is indistinguishable from an impermissible tax on the land. 
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permanent improvements on land “is so intimately connected with use of the land 

itself,” Mescalero, 411 U.S. at 158, 93 S. Ct. at 1275, payment under a lease is 

intimately and indistinguishably connected to the leasing of the land itself.  And in 

this respect, the Rental Tax is distinguishable from the gross-receipts sales tax in 

Mescalero or the severance and excise taxes discussed in cases like Cotton 

Petroleum, 490 U.S. at 168-69 & n.4, 109 S. Ct. at 1703, or Oklahoma Tax 

Commission v. Texas Co., 336 U.S. 342, 345-47, 69 S. Ct. 561, 563-64 (1949).9  

Florida’s Rental Tax is a tax on a right in land, while the others tax economic 

                                                 
9  Cotton Petroleum, which is discussed more fully below, involved a challenge to five 
taxes levied by New Mexico on the production of oil and gas from leased Indian lands.  490 U.S. 
at 168-69 & n.4, 109 S. Ct. at 1703 & n.4.  Texas Co. involved a challenge by non-Indian lessees 
to two Oklahoma taxes, one a tax on the gross production value of oil and gas and the other an 
excise tax on every barrel of oil produced in the state.  336 U.S. at 345-47, 69 S. Ct. at 563-64.  
In Texas Co., the Oklahoma Supreme Court had invalidated the taxes on the basis that the lessees 
were instrumentalities of the Federal government.  Id. at 348, 69 S. Ct. at 565.  In reversing the 
state supreme court, the United States Supreme Court noted that intergovernmental immunity did 
not extend tax immunity to property or gains earned by private persons under a lease of restricted 
Indian land.  Id. at 363, 69 S. Ct. at 572.  Although the Court’s holding rested on interpreting the 
intergovernmental-immunity doctrine, significantly, the Court emphasized in Texas Co. that the 
case “present[ed] no question concerning the immunity of the Indian lands themselves from state 
taxation,” id. at 353, 69 S. Ct. at 567, and distinguished the taxable nature of oil removed from 
the land itself, see, e.g., id. at 354, 358, 69 S. Ct. at 568, 570. 
 
 In its discussion of New Mexico’s gross-receipts tax, Mescalero also cited Texas Co. for 
the proposition that “[l]essees of otherwise exempt Indian lands are also subject to taxation.”  
Mescalero, 411 U.S. at 157, 93 S. Ct. at 1275.  Stranburg seizes on this statement as a 
declaration that all lessees of Indian land are subject to all state taxation.  But Stranburg’s 
assertion ignores both the context of Mescalero—where the statement was included in the 
discussion of the gross-receipts tax, and not the tax on land—and the context of Texas Co.—
which dealt with taxes on oil that had been removed from the land.  Accordingly, the citation to 
Texas Co. in Mescalero does not have the reach Stranburg attributes to it and stands for the now 
uncontroversial proposition that non-Indian lessees of Indian land may be subject to some state 
taxation.  See, e.g., Cotton Petroleum, 490 U.S. at 175, 109 S. Ct. at 1707. 
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activity (sales receipts) or tangible property (oil or gas) removed by one or more 

degrees from the land. 

Additionally, to the extent any ambiguity exists with respect to the tax 

exemption contained in § 465, resolving that ambiguity in favor of the Tribe 

comports with the long-standing canon that statutes be construed liberally in favor 

of Indians.  See Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766, 105 S. 

Ct. 2399, 2403 (1985) (citations omitted) (“[S]tatutes are to be construed liberally 

in favor of the Indians, with ambiguous provisions interpreted to their benefit.”).  

We acknowledge that the Supreme Court has cautioned that this canon “is offset by 

the canon that warns us against interpreting federal statutes as providing tax 

exemptions unless those exemptions are clearly expressed.”  Chickasaw Nation v. 

United States, 534 U.S. 84, 95, 122 S. Ct. 528, 535-36 (2001).  But no “offset” is 

warranted here.  Unlike a tax exemption purportedly legislated “through an 

inexplicit numerical cross-reference,” id. at 90, 122 S. Ct. at 533, § 465 expressly 

exempts land and rights in that land from state taxation.  Any “ambiguity” present 

centers not around the existence of a tax exemption, but rather the scope of the 

land rights included within that exemption.   

In sum, we find that construing § 465 to preclude Florida’s Rental Tax 

aligns with the text and purpose of the Indian Reorganization Act, the Supreme 
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Court’s interpretation of § 465 in Mescalero, and the general canon that statutes be 

construed in Indians’ favor. 

2. Cotton Petroleum Does Not Foreclose the Statutory Exemption 

Stranburg argues further, though, that even if Mescalero can be read to 

preclude the Rental Tax, that reading was subsequently abrogated by the Supreme 

Court in Cotton Petroleum.  We disagree. 

In Cotton Petroleum, the Supreme Court confronted the question of whether 

New Mexico could impose taxes on oil and gas produced by non-Indian lessees of 

wells located on the tribe’s reservation.  490 U.S. at 166, 109 S. Ct. at 1702.  In 

answering that question, the Court looked to the Indian Mineral Leasing Act of 

1938 (“1938 Act”), 25 U.S.C. § 396a, and its predecessors, which permitted the 

tribe to lease reservation land for mineral exploitation, subject to approval by the 

Secretary of the Interior.  Id. at 167, 109 S. Ct. at 1702.   

The Court recounted its shifting doctrines concerning state taxation of non-

Indian lessees’ oil production, noting that its old rule required the tax to be 

specifically authorized by Congress, while the new rule upheld the state’s tax 

unless it was “expressly or impliedly prohibited by Congress.”  Id. at 173, 109 S. 

Ct. at 1706.  The “current doctrine” permits a state, absent a grant of tax immunity 

by Congress, to “impose a nondiscriminatory tax on private parties with whom the 

Case: 14-14524     Date Filed: 08/26/2015     Page: 17 of 64 



18 
 

United States or an Indian tribe does business, even though the financial burden of 

the tax may fall on the United States or tribe.”  Id. at 175, 109 S. Ct. at 1707.   

Although the Court found no express discussion of taxation in the 1938 Act, 

it concluded that the silence of Congress on the issue was explained by the shifting 

doctrines.  As the Court noted, predecessors to the 1938 Act dealing with leasing 

of Indian lands for mineral exploitation expressly permitted state taxation.  See id. 

at 181-83, 109 S. Ct. at 1710-11; see also 25 U.S.C. § 398; 25 U.S.C. § 398c.  

These express authorizations in 1924 and 1927 were in line with the earlier 

doctrine.  But by 1938 the new doctrine was in place, and the Court refused to read 

the silence of the 1938 Act as either a repeal of the previously authorized state 

taxes or an implied prohibition on state taxation.  Id. at 182, 109 S. Ct. at 1710. 

Although the Cotton Petroleum Court was analyzing the 1938 Act, in a 

footnote, it commented that the Indian Reorganization Act of 1934, among other 

Indian-related statutes, “no more express[es] a congressional intent to pre-empt 

state taxation of oil and gas lessees than does the 1938 Act.”  Id. at 183 n.14, 109 

S. Ct. at 1711 n.14 (emphasis added).  Based on this footnote, Stranburg asserts 

that the Supreme Court “concluded squarely” that § 465 does not express a 

congressional intent to preempt state taxation on all lessees of Indian land.  But 

Stranburg’s argument overlooks the fact that the Supreme Court’s comment 

applies to just oil and gas lessees specifically, which are fundamentally different 
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from general land leases, in that they allow extraction of products from the land.  

The Court, in this footnote, simply did not address the full scope of § 465’s tax 

exemption.  Extending the Cotton Petroleum footnote to encompass all lessees of 

Indian land would ignore both the express text and the larger context of the Court’s 

opinion. 

3. The Ninth Circuit’s Construction of the Statute 

Stranburg also relies heavily on the Ninth Circuit cases of Agua Caliente 

Band of Mission Indians v. Riverside County, 442 F.2d 1184 (9th Cir. 1971), Fort 

Mojave Tribe v. San Bernardino County, 543 F.2d 1253 (9th Cir. 1976), and 

Confederated Tribes of Chehalis Reservation v. Thurston County Board of 

Equalization, 724 F.3d 1153, 1158 n.7 (9th Cir. 2013), for the proposition that § 

465 does not preclude the Rental Tax.  In Agua Caliente, the Ninth Circuit upheld 

(over a persuasive dissent that foreshadowed the Bracker inquiry) California’s 

possessory-interest tax, which it characterized as a tax on the “full cash value of 

the lessee’s interest” in the land rather than a tax on the “land as such.”  See 442 

F.2d at 1186.  In Fort Mojave, the Ninth Circuit held that another section of the 

Indian Reorganization Act did not preempt the possessory-interest tax because the 

tax did not threaten to encumber the Indian’s interest.  543 F.2d at 1256.  

Significantly, neither the Agua Caliente nor Fort Mojave decisions mentioned or 

apparently considered § 465 at all. 
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In Chehalis Reservation, the Ninth Circuit recently invalidated a 

Washington state tax on permanent improvements owned by a non-Indian 

corporation on Indian land acquired under § 465.  724 F.3d at 1157-58.  In a 

footnote in that opinion, the Ninth Circuit panel commented that the taxes upheld 

in Agua Caliente and Fort Mojave were distinguishable from the Washington tax 

and the New Mexico tax in Mescalero because, in the former cases, the state 

imposed taxes on non-Indian lessees’ possessory interests while, in the latter, the 

states imposed property taxes on the land, which included permanent 

improvements to the land.  Id. at 1158 n.7.   

Stranburg argues that after Chehalis Reservation, the Ninth Circuit has 

determined that § 465 “bars state taxes directly on land or on permanent 

improvements to land, and only those two areas,” and urges us to adopt that 

reading here.  But Stranburg’s construction is too narrow.  First, the Chehalis 

Reservation footnote did not limit § 465’s application to only land and permanent 

improvements on land.  Indeed, it recognized that § 465 precluded taxes on land 

and on land rights; it just implicitly decided, without elaboration, that possessory 

interests were not rights in the land.  See id.  Moreover, in Mescalero, the Supreme 

Court itself did not expressly limit its holding to only permanent improvements.  

The opinion points out that not all “use taxes for all purposes” can be deemed to be 

property taxes.  See Mescalero, 411 U.S. at 158-59, 93 S. Ct. at 1275-76.  The 
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necessary implication is that some use taxes, of which permanent improvements 

are but one, may be deemed so akin to property taxes that § 465 would bar their 

imposition. 

Further, while the language of the Chehalis Reservation footnote suggests 

that the Ninth Circuit determined in Agua Caliente that § 465 did not bar taxes on 

non-Indian possessory interests of Indian land, the fact remains that neither Agua 

Caliente nor Fort Mojave ever analyzed the applicability of § 465 to the possessory 

interests being taxed.10  Thus, even to the extent that a tax on the full-cash value of 

a lessee’s possessory interest can be viewed as analogous to a tax on the payment 

of rent, we do not find the Ninth Circuit’s bare statement in the Chehalis 

Reservation footnote that § 465 does not apply to taxes on such interests to be 

persuasive. 

Diving more deeply into the Ninth Circuit cases similarly does not help 

Stranburg.  Significantly, Agua Caliente was decided before Mescalero.  In the 

absence of Mescalero, the Ninth Circuit likened California’s tax to the tax found 

permissible in United States v. City of Detroit, 355 U.S. 466, 78 S. Ct. 474 (1958), 

in which the Supreme Court upheld a state tax on the privilege of commercially 

renting property, even though the property in question was owned by the United 

                                                 
10  In fact, it is not entirely clear that the Indian land at issue in Fort Mojave or, especially, in 
Agua Caliente fell within the ambit of § 465 at all.  See, e.g., Fort Mojave, 543 F.2d at 1255; 
Agua Caliente, 442 F.2d at 1187 & n.13. 
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States.  At the time that the cases were decided, the Supreme Court in City of 

Detroit and the Ninth Circuit in Agua Caliente both viewed a “tax imposed upon 

the use of property [as] something distinct from a tax imposed upon the property 

itself.”  City of Detroit, 355 U.S. at 470, 78 S. Ct. at 476; Agua Caliente, 442 F.2d 

at 1186-87.   

But two problems exist with relying on these cases here.  First, the Supreme 

Court’s subsequent decision in Mescalero expressly recognized that some uses are 

so intimately connected with the land that a tax on those uses is essentially a tax on 

the land, obliterating any categorical distinction between use taxes and property 

taxes.  See Mescalero, 411 U.S. at 158, 93 S. Ct. at 1275-76.   

Second, City of Detroit is distinguishable in that the source of any tax 

exemption for the United States was the intergovernmental immunity doctrine, a 

doctrine that has been “‘thoroughly repudiated’ by modern case law.”  See Cotton 

Petroleum, 490 U.S. at 174, 109 S. Ct. at 1706.  Here, the source of the tax 

exemption is a federal statute.  Section 465 contains an explicit congressional 

expression of a tax exemption, the contours of which must be interpreted like any 

other statute. 

So we are not persuaded by Stranburg’s reliance on the Ninth Circuit’s cases 

involving California’s possessory-interest tax.  Instead, we hold that § 465 bars 

Florida from assessing its Rental Tax against the Ark Entities.  This construction of 
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the statute more closely comports with what the statutory text actually protects, 

with what the Supreme Court decided in Mescalero, with the purposes of § 465 

more generally, and with the general statutory canon that statutes be construed in 

favor of Indians.   Accordingly, we affirm the district court’s order invalidating the 

application of Florida’s Rental Tax to the properties at issue in this case. 

B. Federal Law Preempts the Rental Tax 

 We could, of course, stop our analysis regarding the Rental Tax at this point, 

since we have concluded that application of the Rental Tax in this case violates § 

465.  But this case raises a matter of first impression, so we also consider the 

alternative basis that the district court relied on in invalidating the Rental Tax. 

Even if § 465 did not expressly preclude assessment of the Rental Tax 

against the Ark Entities, the Rental Tax is nonetheless preempted by federal law.  

The district court concluded that the state Rental Tax was preempted because the 

district court accorded “the full amount of deference available under the law” to a 

balancing test conducted by the Secretary of the Interior in promulgating 

regulations governing the leasing of Indian land—including a regulation that 

prohibits rental taxes.  Seminole Tribe, 49 F. Supp. 3d at 1099-100.   

On appeal, Stranburg contests this ruling on a number of fronts.  He 

contends that the Secretary’s analysis is entitled to no deference by any court 

because, in Stranburg’s view, it does not purport to decide the preemption 
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question, it was the product of flawed rulemaking, and it is substantively incorrect.  

Stranburg also suggests that even if the regulations and analysis must be given 

weight, that weight should be minimal because the terms of the Ark Entities’ leases 

are controlling.  And finally, Stranburg argues that he prevails on a de novo 

Bracker balancing analysis because the Tribe has not put forth any evidence of its 

interests while the state has demonstrated its interest in the Rental Tax based on the 

services it provides on the Tribe’s reservations.  Although we decline to accord the 

regulations deference in conducting a Bracker inquiry, we nonetheless find that 

under a de novo Bracker analysis, the Rental Tax is preempted by federal law. 

In Bracker, the Supreme Court addressed a challenge to Arizona’s motor-

carrier license and use fuel taxes as applied to non-Indian timber enterprises 

harvesting timber on reservation land.  448 U.S. at 137-38, 100 S. Ct. at 2580-81.  

The Court outlined several general Indian law taxation principles, including “two 

independent but related barriers to the assertion of state regulatory authority over 

tribal reservations and members.  First, the exercise of such authority may be pre-

empted by federal law. . . . Second, it may unlawfully infringe ‘on the right of 

reservation Indians to make their own laws and be ruled by them.’”  Id. at 142, 100 

S. Ct. at 2583 (citations omitted).  The Court also “rejected the proposition that in 

order to find a particular state law to have been preempted by operation of federal 

law, an express congressional statement to that effect is required.”  Id. at 144, 100 
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S. Ct. at 2584.  Of note, the Court commented that it is “generally unhelpful” to 

apply existing law regarding federal-state preemption to Indian law preemption.  

Id. at 143, 100 S. Ct. 2583.   

As the Court explained, state law is generally inapplicable to on-reservation 

conduct by Indians, given the overwhelming federal interest in encouraging tribal 

self-government.  Id. at 144, 100 S. Ct. at 2584.  To analyze the more difficult 

question of whether state regulation of non-Indian activity on the reservation is 

preempted by federal law, Bracker called for “a particularized inquiry into the 

nature of the state, federal, and tribal interests at stake, an inquiry designed to 

determine whether, in the specific context, the exercise of state authority would 

violate federal law.”  Id. at 144-45, 100 S. Ct. at 2584. 

In turning to Arizona’s tax scheme, the Court first considered the federal 

interests at stake, observing that the “Federal Government’s regulation of the 

harvesting of Indian timber is comprehensive” and citing congressional statutes, 

Department of the Interior regulations, and day-to-day supervision by the BIA.  Id. 

at 145-48, 100 S. Ct. at 2584-86.  Indeed, the Court stated, the “federal regulatory 

scheme is so pervasive as to preclude the additional burdens sought to be imposed” 

by the state taxes.  Id. at 148, 100 S. Ct. at 2586.  Moreover, the Court reasoned 

that the state taxes would undermine federal policies of guaranteeing the benefit of 

timber harvests to Indians, as well as general policies designed to revitalize Indian 
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economies and self-government.  Id. at 149, 100 S. Ct. 2586.  For instance, the 

Court determined that the taxes would complicate the Secretary’s setting of fees, 

reduce tribal revenues, and diminish the profit that potential contractors could 

realize.  Id. at 149, 100 S. Ct. at 2587. 

With regard to the state’s interest, the Court found none beyond a “general 

desire to raise revenue.”  Id. at 150, 100 S. Ct. at 2587.  Nor, as the Court 

observed, was this “a case in which the State seeks to assess taxes in return for 

governmental functions it performs for those on whom the taxes fall.”  Id., 100 S. 

Ct. at 2587.  Even though the fuel tax was designed to compensate the state for the 

use of its highways, the on-reservation roads at issue were neither built nor 

maintained by the state.  Id.  As a result, the Court concluded that the state’s 

generalized interest was insufficient to overcome the comprehensive and pervasive 

regulation of the harvesting of Indian timber and the threats to federal policies 

posed by the taxes.  See id. at 151, 100 S. Ct. at 2588. 

Two years later, the Court decided Ramah Navajo School Board v. Bureau 

of Revenue, 458 U.S. 832, 102 S. Ct. 3394 (1982).  In Ramah, the Court struck 

down New Mexico’s gross-receipts tax as assessed on a non-Indian contractor who 

built a school on the reservation.  Id. at 834, 102 S. Ct. at 3396.  The Court found 

the tax preempted, in part, because the state did “not seek to assess its tax in return 

for the governmental functions it provides to those who must bear the burden of 
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paying this tax.”  Id. at 843, 102 S. Ct. at 3401.  While the New Mexico tax was 

“intended to compensate the State for granting ‘the privilege of engaging in 

business,’” the state had “not explained the source of its power to levy such a tax . . 

. where the ‘privilege of doing business’ on an Indian reservation is exclusively 

bestowed by the Federal Government.”  Id. at 844, 102 S. Ct. at 3402. 

The Supreme Court once again applied the Bracker balancing test in Cotton 

Petroleum, this time upholding the state tax.  In so doing, the Court emphasized 

that the test is a “flexible one sensitive to the particular state, federal, and tribal 

interests involved.”  Cotton Petroleum, 490 U.S. at 184, 109 S. Ct. at 1711.  In 

contrasting Cotton Petroleum’s situation with those found in Bracker and Ramah, 

the Court observed that those two cases “involved complete abdication or 

noninvolvement of the State in the on-reservation activity,” while in Cotton 

Petroleum, New Mexico provided “substantial services” to Cotton Petroleum and 

the tribe.   Id. at 185, 109 S. Ct. at 1712.   The Court further distinguished Cotton 

Petroleum’s situation by finding that no economic burden fell on the tribe due to 

the state taxes and that the state did regulate “the spacing and mechanical integrity 

of [oil] wells located on the reservation,” meaning the federal regulations of 

mineral extraction, while extensive, were not exclusive.  Id. at 185-86, 109 S. Ct. at 

1712.  As a result, the Court concluded that the state taxes were not preempted, in 

part, because “[t]his [was] not a case in which the State has had nothing to do with 
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the on-reservation activity, save tax it.”  Id. at 186, 109 S. Ct. at 1713.  The Court 

also noted that any marginal effect on the demand for leases that could be 

attributed to increased state taxes was “simply too indirect and too insubstantial to 

support Cotton’s claim of pre-emption . . . absent some special factor as those 

present [in Bracker and Ramah].”  Id. at 186-87, 109 S. Ct. at 1713. 

To summarize, then, Bracker requires a particularized inquiry into the 

federal, tribal, and state interests implicated by a state’s tax on non-Indians for on-

reservation activity.  Bracker, 448 U.S. at 144-45, 100 S. Ct. at 2584.  Federal 

statutes, agency regulations, and day-to-day agency supervision can all inform the 

federal and tribal interests and can also signal a federal regulatory scheme that is so 

pervasive that it preempts the state tax.  Id. at 145-48, 100 S. Ct. at 2584-86.  A 

state’s interests in a particular tax can outweigh federal and tribal interests, but to 

do so, the state’s tax must relate to services it provides in connection with the 

entity and activity being taxed and not merely serve a generalized interest in 

raising revenue.  Id. at 150-51, 100 S. Ct. at 2587-88. 

1.  Should the Secretary’s Analysis Be Accorded Deference? 

Before turning to the merits of the Bracker analysis, we must first address 

what measure of deference, if any, courts should accord to the Secretary of the 

Interior’s Bracker-like balancing conducted in the regulatory context.  The issue 

arises because the Secretary of the Interior adopted substantial regulations, made 
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effective in January 2013, concerning the Secretary’s approval and supervision of 

Indian land leases.  See 25 C.F.R. Part 162.  Included among those regulations is a 

section entitled “What taxes apply to leases approved under this part?”  25 C.F.R. § 

162.017.  That section expressly provides that “activities under a lease conducted 

on the leased premises” are not subject to state taxation, id. § 162.017(b), and that 

“the leasehold or possessory interest” is not subject to state taxation, id. § 

162.017(c).  

According to the regulations’ preamble published in the Federal Register, 

this section was added as “clarification regarding other taxation arising in the 

context of leasing Indian land.”  Residential, Business, and Wind and Solar 

Resource Leases on Indian Land, 77 Fed. Reg. 72,440, 72,447 (Dec. 5, 2012) 

(codified at 25 C.F.R. pt. 162) (“Preamble”).  In this Preamble, the Secretary 

outlined the Bracker balancing test and then applied it generally.   

First, the Secretary listed the extensive federal regulations that it said 

“occupy and preempt the field of Indian leasing.”  Id. at 72,447.   The Secretary 

also analyzed the federal and tribal policies at stake in land leasing and noted that 

the “ability of a tribe . . . to convey an interest in trust or restricted land arises 

under Federal law, not State law [and] Federal legislation has left the State with no 

duties or responsibilities for such interest.”  Id. at 72,447-48. Finally, the Secretary 
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asserted generally that state taxation undermines federal interests with respect to 

leases.  Id. at 72,447-49. 

The district court concluded that the regulations, including the Secretary’s 

Bracker analysis in the Preamble, were entitled to the “full amount of deference 

available under the law,” which it defined as “some deference” short of full 

Chevron11 deference.  Seminole Tribe, 49 F. Supp. 3d at 1099-100.  Relying on 

Wyeth v. Levine, 555 U.S. 555, 129 S. Ct. 1187 (2009), the district court reasoned 

that deference was appropriate based on the specialized experience of the Secretary 

in Indian affairs, the complex and extensive history of federal Indian law, and the 

thoroughness and persuasiveness of the Secretary’s analysis.  49 F. Supp. 3d at 

1099-100.  Ultimately, the district court held, based on “the reasons detailed by the 

Secretary of the Interior,” that federal regulation of Indian land leasing was so 

pervasive as to preclude the additional burdens of Florida’s Rental Tax and that, 

“in these circumstances, 25 U.S.C. § 415 and 25 C.F.R. § 162.017 prohibit the 

imposition of the Rental Tax to the Ark leases.”  Id. at 1100. 

We agree with the district court’s ultimate conclusion.  But to the extent that 

the district court gave deference to the Secretary’s ultimate application of Bracker 

and the agency’s conclusion that federal law preempts lease-related taxation, we 

find that the district court went a step too far.  Bracker and its progeny call for a 

                                                 
11  Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 104 S. Ct. 2778 
(1984). 
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particularized balancing of the specific federal, tribal, and state interests involved.  

See Bracker, 448 U.S. at 145, 100 S. Ct. 2584 (“This inquiry . . . has called for a 

particularized inquiry into the nature of the state, federal, and tribal interests at 

stake, an inquiry designed to determine whether, in the specific context, the 

exercise of state authority would violate federal law.” (emphasis added)); Ramah, 

458 U.S. at 838, 102 S. Ct. at 3398 (“Pre-emption analysis . . . requires a 

particularized examination of the relevant state, federal, and tribal interests.” 

(emphasis added)); Cotton Petroleum, 490 U.S. at 176, 109 S. Ct. at 1707 

(“Instead, we have applied a flexible pre-emption analysis sensitive to the 

particular facts and legislation involved.” (emphasis added)).  Because the 

Secretary’s analysis did not examine Florida’s interests in imposing this particular 

Rental Tax, the balancing in the Preamble cannot substitute for the particularized 

inquiry required by Bracker.  As for Wyeth, although it dealt with preemption 

outside the context of federal Indian law, that decision observed that while some 

weight can be given to an agency’s views on a state law’s impact on a federal 

regulatory scheme, deference to an agency’s ultimate conclusion of federal 

preemption is inappropriate.  See Wyeth, 555 U.S. at 576-77, 129 S. Ct. at 1201. 

2.  The Federal and Tribal Interests at Stake 

This is not to say that the Secretary’s analysis is not without value in 

delineating the federal and tribal interests implicated in the leasing of Indian land.  
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As Wyeth noted, an agency’s analysis of the regulatory scheme it administers 

deserves some weight, particularly when the subject matter and history are 

complex and extensive, and the analysis is thorough, consistent, and persuasive.  

555 U.S. at 576-77, 129 S. Ct. at 1201.  Here, those factors apply with force.  

Accordingly, the Preamble analysis and the actual statutes and regulations 

themselves provide, in this case, substantial evidence of the extensive federal 

regulation of Indian land leasing to inform the Bracker balancing inquiry. 

Stranburg raises a number of specific arguments about why deference is 

inappropriate, but none of those arguments succeed in showing why the 

Secretary’s analysis cannot serve as evidence of the federal and tribal interests 

involved.  Because we have determined that deference to the Secretary’s 

preemption conclusion is inappropriate and will conduct an independent Bracker 

inquiry, we need not address Stranburg’s deference arguments in further depth.  

Although we cannot defer to the Secretary’s ultimate conclusion that federal 

law preempts the Rental Tax, we nonetheless agree that is the correct conclusion.  

As in the cases of Bracker and Ramah, the extensive and exclusive federal 

regulation of Indian leasing—as evidenced by federal law and regulations—

precludes the imposition of state taxes on that activity.  See Bracker, 448 U.S. at 

148-49, 100 S. Ct. at 2586; Ramah, 458 U.S. at 841-42, 102 S. Ct. at 3400-01; see 

also, e.g., 25 U.S.C. § 415; 25 C.F.R. Part 162; Preamble at 72,447-48.  Florida has 
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not shown that the Rental Tax is designed to compensate for any state services or 

regulations related to the act of renting of commercial property on Indian land; 

rather, the interests the state advances are more akin to raising revenue for 

providing statewide services generally.  Accordingly, the Bracker analysis leads us 

to conclude that Florida’s Rental Tax is preempted by federal law. 

Nor are we persuaded by Stranburg’s various arguments that the inquiry 

should tip in his favor.  Initially, he attacks the pervasive character of the federal 

regulatory scheme, asserting that Cotton Petroleum established that regulation of 

all lessees of Indian land is not exclusively federal.  See Cotton Petroleum, 109 S. 

Ct. at 185-86, 109 S. Ct. at 1712-13 (holding that the state’s regulation of oil-well 

spacing and integrity meant that federal regulation, while extensive, was not 

exclusive).  In support of this point, Stranburg contends that the oil and gas leases 

in Cotton Petroleum were subject to the same federal regulations that govern the 

Ark Entities’ leases, and since federal regulation was not deemed exclusive in 

Cotton Petroleum, it cannot be deemed exclusive here.   

This argument fails, though, for a number of reasons.  First, Bracker requires 

a particularized balancing of specific interests.  In Cotton Petroleum, the Supreme 

Court pointed to state regulation of oil wells independent of the federal regulations.  

Stranburg, however, has not pointed to any Florida regulation of the commercial 

leasing of Indian land or regulation of the activities occurring under the lease. 
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Second, the federal regulations concerning Indian oil leases are separate and 

distinct from the Indian surface land-leasing regulations.  See 25 C.F.R. § 

162.006(b) (noting that this part of the regulations does not apply to “mineral 

leases, prospecting permits, or mineral development agreements,” which are 

covered by six separate parts of the Code of Federal Regulations).  The regulations 

cited in Cotton Petroleum came from Part 211 of the Code, one of the mineral-

leasing parts.  See 490 U.S. at 186 n.16, 109 S. Ct. at 1712 n.16.  Significantly, 

they were not found in Part 162, the surface-leasing regulations.   

Similarly, Stranburg’s reliance here on the case of Gila River Indian 

Community v. Waddell, 91 F.3d 1232 (9th Cir. 1996), cannot help him.  Contrary 

to Stranburg’s suggestion, Waddell did not make a broad pronouncement that the 

federal leasing regulations were insufficient to preempt all state taxes.  Instead, the 

court found the leasing interests insufficient to preempt a state sales tax on non-

Indians’ attendance at entertainment events on the reservation.  See 91 F.3d at 1237 

(“The Arizona sales tax would not interfere with the use and development of the 

Tribe’s property. Thus, the regulatory scheme that governs the leasing of Indian 

lands does not require the preemption of the tax.”).12 

                                                 
12  Of note, Waddell did reject the Indians’ position that the federal leasing regulations were 
sufficient to preempt all state taxation generally.  91 F.3d at 1237.  Of course, this just means that 
we are left with a particularized balancing of the leasing interests and the specific tax at issue. 
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Stranburg next remarks that the federal interest in promoting Indian 

economic development does not automatically preempt all state taxes when any 

reduction of Indian income is threatened.  This proposition certainly is true.  See 

Cotton Petroleum, 490 U.S. at 180, 109 S. Ct. at 1709 (“We thus agree that a 

purpose of the 1938 Act is to provide Indian tribes with badly needed revenue, but 

find no evidence for the further supposition that Congress intended to remove all 

barriers to profit maximization.”); id. at 187, 109 S. Ct. at 1713 (rejecting the 

notion that “[a]ny adverse effect on the Tribe’s finances caused by the taxation of a 

private party contracting with the Tribe would be ground to strike the state tax.”).  

But this argument goes only so far because the Tribe is not contending that the sole 

federal interest at stake here is income maximization or that income maximization 

automatically preempts any state taxation.  Rather, Indian economic well-being is 

one of the many federal interests embodied in the extensive federal regulation of 

leasing activity, and it is a valid interest weighing in favor of preemption in the 

final balance.  See Bracker, 448 U.S. at 149, 100 S. Ct. at 2586. 

Stranburg further asserts that tribal interest in self-government is not 

threatened by dual state taxation.  But while the Supreme Court precedent seems 

clear that dual taxation does not threaten tribal interests, see Wagnon v. Prairie 

Band Potawatomi Nation, 546 U.S. 95, 114-15, 126 S. Ct. 676, 688-89 (2005), that 

fact is of limited utility here because the Tribe is not assessing its own rental tax 
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(or even arguing on appeal that the state tax precludes it from doing so).  So though 

the Preamble’s general statements expressing concern about the potential of state 

taxes to “chill” the imposition of tribal taxes cannot support a federal or tribal 

interest in avoiding dual taxation, Preamble at 72,448, that fact removes little 

weight from the Tribe’s side of the scale here under the particularized 

circumstances of this case.  

Finally, in a variation on the income-maximization argument, Stranburg 

asserts that any increase in costs for on-reservation projects attributable to the state 

tax is too indirect for the economic consequences of the tax to support preemption.  

Of course, it is true that Cotton Petroleum held that such indirect burdens were 

insufficient to support preemption.  490 U.S. at 186-87, 109 S. Ct. at 1713.  But 

Cotton Petroleum indicated that such indirect burdens were insufficient “absent 

some special factor such as those present in [Bracker and Ramah],” with that 

special factor necessarily being the extensive and exclusive federal regulation of 

the activities at issue in those two cases.  See id.; see also id. at 184-86, 109 S. Ct. 

at 1711-1713; see also Bracker, 448 U.S. at 151 & n.15, 100 S. Ct. at 2587-88 & 

n.15.  As in Bracker and Ramah, the Tribe is not relying solely on adverse 

economic impact here; the extensive and exclusive federal regulation of Indian 

land leasing provides the “special factor” absent in Cotton Petroleum. 
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In sum, the federal government administers an extensive, exclusive, 

comprehensive, and pervasive regulatory framework governing the leasing of 

Indian land.  Stranburg’s attempt to diminish the value of tribal economic and 

taxing interests does nothing to minimize the pervasiveness of the federal 

regulatory scheme, which involves dozens of congressional statutes and federal 

regulations.  See, e.g., 25 U.S.C. §§ 415 – 416j; 25 C.F.R. §§ 162.001 – 162.703.  

This scheme is sufficient to bring the federal interests within the scope of Bracker 

and Ramah, where “the federal regulatory scheme is so pervasive as to preclude 

the additional burdens sought to be imposed” by the state.  Bracker, 448 U.S. at 

148, 100 S. Ct. at 2586; Ramah, 458 U.S. at 845, 102 S. Ct. at 3402.  Accordingly, 

absent a state interest of sufficient weight—and raising revenue for providing 

statewide services generally lacks that heft—Florida’s  Rental Tax is preempted.  

See, e.g., Bracker, 448 U.S. at 148-151, 100 S. Ct. at 2587-88 (conducting an 

analysis of the state interests after finding the federal scheme was pervasive). 

Stranburg cannot alter the results of this analysis through his assertions that 

the Tribe did not meet its burden13 of producing any evidence on the federal and 

                                                 
13  The parties vigorously dispute who bears the “burden” in this case.  Stranburg contends 
that the Tribe has the “burden of proof . . . to put forth facts showing that federal and tribal 
interests outweighed the state’s interest.”  The Tribe fires back that the “burden of justifying the 
tax in these circumstances rests with the state.”  But the Bracker inquiry itself imposes no 
burden-shifting framework.  Any burden necessarily arises from the summary-judgment posture 
of the case.  Since both parties moved for summary judgment, each had the burden of 
demonstrating no dispute of material fact that its interests outweighed the other’s as a matter of 
law.  See generally Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 2553 (1986) 
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tribal interests at stake because it “introduced no record evidence whatsoever of the 

impact of the Rental tax on the Tribe’s business operations or its sovereignty.”  In 

Stranburg’s view, the Tribe was required to put forth evidence that “it was less able 

to lease the property, had to engage in unique marketing efforts, or had to reduce 

the rent to accommodate the tax.”  According to Stranburg, the Tribe’s reliance on 

generalized economic arguments is insufficient to support preemption after Cotton 

Petroleum rejected the indirect-economic-consequences argument.  As discussed 

above, though, the Supreme Court’s rejection of that argument matters only in the 

absence of an extensive and exclusive federal regulatory scheme.  While such 

specific economic evidence certainly would have bolstered the Tribe’s argument, 

the regulatory scheme itself is a sufficient federal interest to satisfy the Tribe’s 

burden of production here. 

3.  The State’s Interest at Stake 

To establish the state’s interest in imposing the Rental Tax, Stranburg points 

to the evidence he introduced of the services that the state provides on the 

reservation, including law enforcement, criminal prosecution, and health services, 

as well as “intangible off-reservation benefits . . . such as infrastructure and 

                                                 
 
(“Of course, a party seeking summary judgment always bears the initial responsibility of 
informing the district court of the basis for its motion, and identifying those portions of ‘the 
pleadings, depositions, answers to interrogatories, and admissions on file, together with the 
affidavits, if any,’ which it believes demonstrate the absence of a genuine issue of material fact.” 
(citation omitted)). 
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transportation services.”  But none of these services are tied to the business of 

renting commercial property on Indian land.  Both Bracker and Ramah note that 

the state tax must be sufficiently connected to the particular activity taxed to 

amount to more than just a generalized interest in raising revenue.  See Bracker, 

448 U.S. at 150-51, 100 S. Ct. at 2587-88 (“[T]his is not a case in which the State 

seeks to assess taxes in return for government functions it performs for those on 

whom the taxes fall.  Nor have respondents been able to identify a legitimate 

regulatory interest served by the taxes they seek to impose.”); Ramah, 458 U.S. at 

843-45 & n.10, 102 S. Ct. at 3401-3402 & n.10 (“We are similarly unpersuaded by 

the State’s argument that the significant services it provides to the Ramah Navajo 

Indians justify the imposition of this tax. The State does not suggest that these 

benefits are in any way related to the construction of schools on Indian land.”).  

Even Cotton Petroleum, while finding that some state services were 

provided to the plaintiff and tribe, affirmed the general principle that the services 

rendered must be connected to the tax.  See 490 U.S. at 185, 109 S. Ct. at 1712 

(“Rather, [Bracker and Ramah] involved complete abdication or noninvolvement 

of the State in the on-reservation activity.” (emphasis added)); cf. id. at 186, 109 S. 

Ct. at 1713 (“This is not a case in which the State has had nothing to do with the 

on-reservation activity, save tax it.” (emphasis added)).  Here, Stranburg has 
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offered no evidence that Florida is involved in any way with a non-Indian’s leasing 

of commercial property from an Indian tribe on Indian land except taxing it. 

Nor can Stranburg’s reliance on Waddell rescue the state’s interest from 

being insufficient to sustain the tax.  The relationship of the services provided to 

the interest taxed differed materially in Waddell.  In Waddell, the Ninth Circuit 

concluded that the provision of the law-enforcement services, including crowd and 

traffic control, “was critical to the success” of the specific entertainment events 

being taxed.  Waddell, 91 F.3d at 1238-39.  Stranburg has not shown a similar link 

here.   

Stranburg also cites Ute Mountain Ute Tribe v. Rodriguez, 660 F.3d 1177, 

1199-1200 (10th Cir. 2011), for the proposition that off-reservation services can 

support a state interest.  But Ute Mountain addressed New Mexico’s oil and gas 

taxes and found that they supported “the off-reservation infrastructure used to 

transport the oil and gas after it is severed.”  Id. at 1199.   

In both of these cases, the tax was clearly and critically connected to the 

services rendered.  While the dollar value of services rendered need not match the 

amount of taxes paid, Cotton Petroleum, 490 U.S. at 185, 109 S. Ct. at 1712, the 

services and taxes nonetheless must be connected beyond a mere desire to raise 

revenue.  Although the presence of law enforcement or off-reservation roads in 

some sense makes leasing on-reservation property more attractive, none of the 
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services cited by Stranburg is critically connected to the business of commercial 

land leasing on Indian property—the activity taxed by the Rental Tax—in the way 

that crowd and traffic control was to entertainment events in Waddell and the use 

of off-reservation roads was to the transportation of oil and gas from Indian lands 

in Ute Mountain. 

In conclusion, we do not defer to the Secretary’s ultimate determination of 

federal preemption because Bracker and its progeny require a particularized, case-

specific balancing of federal, tribal, and state interests.  Nevertheless, Florida’s 

Rental Tax is preempted by federal law under Bracker.  Federal statutes, 

regulations, and even the analysis conducted by the Secretary’s Preamble 

demonstrate the pervasive and comprehensive federal regulation of the leasing of 

Indian land.  The State of Florida has not shown any state interest in its Rental Tax 

beyond the general raising of revenue to provide generalized services nor has it 

pointed to any state regulation of Indian-land leasing that would render the federal 

regulations nonexclusive.  Consequently, the pervasive federal scheme for 

regulating Indian land leasing preempts Florida’s Rental Tax just as the federal 

schemes regulating timber and education preempted the state taxes in Bracker and 

Ramah.14   

                                                 
14  Stranburg also argues that federal law cannot preempt the Rental Tax as applied to the 
Ark Entities because the Ark Entities purportedly agreed in their leases to pay all taxes levied.  
This argument is based on a “grandfather” clause in the federal leasing regulations that provides, 
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C. Does Comity Require Dismissal of the Rental Tax Challenge? 

Stranburg concludes his attack on the district court’s Rental Tax ruling by 

renewing his argument that the district court should have abstained from reaching 

the merits of the Rental Tax issue in the first place.  He mentions in passing that 

the Tribe “should not be able to create an end-run around” the Tax Injunction Act, 

28 U.S.C. § 1341—which would preclude the Ark Entities from bringing a similar 

federal suit.  To the extent that Stranburg is raising a Tax Injunction Act argument 

against the Tribe on appeal, the argument is foreclosed by Supreme Court 

precedent.  See Moe v. Confederated Salish & Kootenai Tribes of Flathead 

Reservation, 425 U.S. 463, 472-75, 96 S. Ct. 1634, 1640-42 (1976) (holding that 

Indian tribes can challenge state taxation in federal court despite the prohibitions of 

the Tax Injunction Act); see also Osceola v. Fla. Dep’t of Revenue, 893 F.2d 1231, 

1234 (11th Cir. 1990).  Primarily, though, Stranburg argues that “principles of 

comity weigh against allowing the Rental Tax claims to proceed.” 
                                                 
 
“If we approved your lease document before January 4, 2013, this part applies to that lease 
document; however, if the provisions of the lease document conflict with this part, the provisions 
of the lease govern.”  25 C.F.R. § 162.008(a).  Because the Secretary approved the Ark Entities’ 
leases prior to January 4, 2013, Stranburg contends that the lease provisions should prevail.  But 
there are two problems with Stranburg’s argument.  First, the lease never specifies that the Ark 
Entities will pay the Rental Tax.  Instead, the lease applies only to taxes generally, so there is no 
plausible argument that the parties expressly agreed to pay the Rental Tax in the lease or that the 
lease even conflicts with the federal regulations.  But more significantly, if Congress intended for 
federal law to preempt the Rental Tax, the state lacks authority to levy the tax in the first place.  
See Cotton Petroleum, 490 U.S. at 175-76, 109 S. Ct. at 1707.  Despite Stranburg’s assertions to 
the contrary, this logic is not “circular” because the state’s authority to levy the tax does not 
depend on whether the Ark Entities agreed to pay it in the lease, but rather on whether Congress 
has acted expressly or impliedly to preempt the tax. 
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This issue was raised and rejected at the motion-to-dismiss stage.  Stranburg 

did not renew the comity argument at the summary-judgment stage.  More 

significantly, Stranburg did not include the district court’s ruling on the motion to 

dismiss in his Notice of Appeal, which mentioned just the final judgment order and 

the summary-judgment order as the rulings appealed.   

This Court has determined that it lacks jurisdiction to consider an appeal of 

an order not specifically mentioned in the appellant’s Notice of Appeal.  See 

Osterneck v. E.T. Barwick Indus., Inc., 825 F.2d 1521, 1528-29 (11th Cir. 1987); 

Pitney Bowes, Inc. v. Mestre, 701 F.2d 1365, 1374-75 (11th Cir. 1983).  “We have 

previously concluded that, where some portions of a judgment and some orders are 

expressly made a part of the appeal, we must infer that the appellant did not intend 

to appeal other unmentioned orders or judgments.”  Osterneck, 825 F.2d at 1529.  

By the terms of our precedent and under our continuing obligation to examine 

jurisdiction at every stage of the proceeding, id. at 1525 n.5, we conclude that we 

do not have jurisdiction to address Stranburg’s appeal of the district court’s order 

rejecting the comity argument. 

But even if no jurisdictional bar existed, we find that the district court did 

not abuse its discretion when it declined to dismiss the federal suit on comity 
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grounds.  In the district court, Stranburg primarily invoked Younger abstention,15 

but on appeal, he instead relies heavily on Levin v. Commerce Energy, Inc., 560 

U.S. 413, 130 S. Ct. 2323 (2010), a case focused more on the comity doctrine in 

the context of federal challenges to state tax statutes.   

In Levin, the Supreme Court decided that a federal court should decline a 

constitutional challenge to allegedly discriminatory state tax exemptions when an 

adequate state-court forum is available to decide the challenge.  560 U.S. at 421, 

130 S. Ct. at 2330.  In reaching this conclusion, the Supreme Court relied on a 

unique confluence of factors: the plaintiff sought federal-court review of 

commercial matters over which the state had wide regulatory authority; the suit did 

not involve fundamental rights or heightened judicial scrutiny; the plaintiffs were 

essentially seeking to improve their own economic position in relation to other 

private parties; and, the state courts were more familiar with the state legislative 

preferences at stake and were not hampered in the type of remedies they could 

administer, unlike federal courts constrained by the Tax Injunction Act.  Id. at 431-

                                                 
15  Younger abstention is a judicial doctrine, named for Younger v. Harris, 401 U.S. 37, 91 
S. Ct. 746 (1971), where the Supreme Court recognized a limited exception to a federal court’s 
“virtually unflagging obligation” to exercise its jurisdiction when “extraordinary circumstances” 
counsel abstention in favor of pending state proceedings.  See For Your Eyes Alone, Inc. v. City 
of Columbus, 281 F.3d 1209, 1215-16 (11th Cir. 2002).  Younger itself dealt only with attempts 
to restrain pending state criminal prosecutions, but the doctrine has been expanded to state civil 
proceedings akin to criminal prosecutions or proceedings to enforce state-court judgments.  See 
Sprint Commc’ns, Inc. v. Jacobs, 134 S. Ct. 584, 588 (2013).  Nevertheless, the Supreme Court 
has emphasized that circumstances warranting Younger abstention are “exceptional,” and the 
mere pendency of parallel state proceedings is not itself a bar to federal court litigation.  See id. 
at 588, 593-94.  None of the exceptional circumstances warranting Younger abstention exist here. 
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32; 130 S. Ct. at 2336.  On appeal, Stranburg asserts generally that the same 

considerations motivating abstention in Levin apply here.   

Stranburg acknowledges that the Supreme Court has not had occasion to 

consider Levin in the context of federal Indian law, and he admits that the Second 

Circuit has rejected dismissal on comity grounds when an Indian tribe challenges 

state taxation.  In Mashantucket Pequot Tribe v. Town of Ledyard, 722 F.3d 457, 

465-66 (2d Cir. 2013), the Second Circuit concluded that two factors counseled 

against applying Levin’s comity analysis in an Indian case:  a strong federal 

interest in determining the contours of a pervasive federal regulatory scheme, 

particularly when Congress has favored a federal forum for Indians to vindicate 

federal rights, and the observed fact that federal courts regularly entertain tribal 

challenges to state taxation.  Id. at 466.  The Second Circuit also noted that 

dismissal of the tribe’s state-tax challenge on comity grounds would have been the 

first such dismissal of an Indian tribe’s challenge by a federal court ever.  See id. at 

466 n.7.  These factors similarly counsel against dismissal on comity grounds here. 

Stranburg tries to distinguish Mashantucket by pointing out that there, the 

state-court action was filed two years after the federal action, whereas here, the 

state action was filed just two days after the federal action.  But Mashantucket 

acknowledged only that the state-court proceedings would have merited greater 

deference if they had been filed before the federal proceedings.  722 F.3d at 466 
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n.6.  In any event, the two factors counseling against a comity dismissal in 

Mashantucket do not turn on the filing date of related state-court proceedings. 

Beyond the factors in Mashantucket, this case presents other facts that 

distinguish it from Levin.  First, the key legal issue here does not involve 

interpretation of state law, but rather interpretation of federal Indian law, federal 

statutes, and federal preemption.  Little reason exists to believe that a federal court 

would be less suited than a state court to adjudicate these issues.  Second, unlike in 

Levin, the Tax Injunction Act would not preclude or constrain any federal remedies 

because the plaintiff here is an Indian Tribe.  In light of these circumstances, the 

district court did not abuse its discretion in declining to dismiss the Tribe’s Rental 

Tax claim on comity grounds. 

IV. Florida’s Gross-Receipts Utility Tax 

 Stranburg contends on appeal that the district court also erred in finding that 

the legal incidence of Florida’s Gross-Receipts Utility Tax falls on the Tribe.  

After careful consideration of the Florida tax scheme, we agree with Stranburg and 

hold that the legal incidence of the tax falls on the non-Indian utility company.  

Although the district court did not conduct an alternative Bracker inquiry for the 

Utility Tax, we also find that the Tribe has not established as a matter of law that 

federal law preempts the Utility Tax. 
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A. Legal Incidence 

The district court concluded that the legal incidence of Florida’s Gross-

Receipts Utility Tax fell on the Tribe.  Seminole Tribe, 49 F. Supp. 3d at 1103-08.  

Relying on Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450, 115 S. 

Ct. 2214 (1995), the district court determined that the Utility Tax was categorically 

barred as an “impermissible direct tax upon the Seminole Tribe on its reservation.”  

Id. at 1108.  While both parties’ positions have some merit, following a de novo 

review, we conclude that the district court’s legal-incidence determination is not 

the “fair[est]” reading of the Florida taxing scheme, Chickasaw Nation, 515 U.S. at 

461, 115 S. Ct. at 2221, so we find that the district court erred in placing the legal 

incidence on the Tribe. 

1. Chickasaw Nation and the Legal Incidence Inquiry 

In Chickasaw Nation, the Supreme Court considered a tribal challenge to 

Oklahoma’s fuel excise tax.16  515 U.S. at 452-53, 115 S. Ct. at 2217.  The tribe 

contended that Oklahoma’s tax fell on the tribe, as retailer of gasoline at its on-

reservation convenience stores.  Id. at 455, 115 S. Ct. at 2218-19.  The state 

countered that its tax did not fall upon retailers (and therefore upon the tribe), but 

rather on the fuel distributors or fuel consumers.  Id. at 456, 461-62, 115 S. Ct. at 

                                                 
16  The Chickasaw Nation Court also considered the validity of Oklahoma’s income tax, but 
that discussion is not relevant to our analysis here.  See 515 U.S. at 462-67, 115 S. Ct. at 2222-
24. 
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2219, 2221-22.  Because the tax did not fall on the tribe, the state argued, its 

interest in imposing the tax outweighed any incompatible federal or tribal interests.  

See id. 

The Supreme Court first recalled that, generally, a state may not levy a tax 

on an Indian tribe or its members for on-reservation activities.  Id. at 458, 115 S. 

Ct. at 2220.  In the Court’s view, “[t]he initial and frequently dispositive question 

in Indian tax cases, therefore, is who bears the legal incidence of a tax.”  Id. 

(emphasis added).  The Court specifically rejected a test that would focus on 

economic realities, finding that legal incidence provided a predictable and certain 

test for state taxing authorities.  Id. at 459-60, 115 S. Ct at 2221.  In doing so, the 

Court conceded that it would be easy for the state to amend its law and shift the 

legal incidence by simply “declaring the tax to fall on the consumer and directing 

the Tribe to collect and remit the levy.”  Id. at 460, 115 S. Ct. at 2221 (internal 

quotation marks omitted). 

As a result, the legal incidence of a tax is a question of state law.  See id. at 

460-61, 115 S. Ct. at 2221.  A clear declaration of legal incidence or a mandatory 

“pass through” provision requiring a tax to be passed on to the consumer is 

“dispositive language” of legal incidence.  See id. at 461, 115 S. Ct. at 2221.  But 

“[i]n the absence of such dispositive language, the question is one of ‘fair 

interpretation of the taxing statute as written and applied.’”  Id. (quoting Cal. Bd. 
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of Equalization v. Chemehuevi Tribe, 474 U.S. 9, 11, 106 S. Ct. 289, 290 (1985) 

(per curiam)). 

Because the Oklahoma statute did not contain dispositive language, the 

Court analyzed several factors in concluding that the legal incidence of the fuel tax 

fell on the tribal retailers.  First, the Court observed that the statutory language 

required the distributor to remit the tax due “on behalf of a licensed retailer.”  Id. at 

461, 115 S. Ct. at 2221-22 (emphasis omitted).  Second, the Court took into 

account the fact that the tax was not imposed on sales between distributors, but was 

imposed on sales from a distributor to a retailer.  Id. at 461, 115 S. Ct. at 2222.  

Third, the Court noted the distributor’s ability under the law to deduct any 

subsequently uncollected amount of tax previously paid.  Id.  And fourth, the fact 

that the distributor was able to retain a small portion of the tax as compensation for 

serving as the state’s tax collector also pointed towards the determination that the 

legal incidence of the fuel tax fell on the tribal retailers.  Id. at 462, 115 S. Ct. at 

2222.  In view of these circumstances, the Court determined that the distributor 

served as merely a “transmittal agent” for taxes imposed on the retailer.  Id. at 462, 

115 S. Ct. at 2222.  The lack of any similar statutory language regarding the 

relationship between retailers and consumers, the Court concluded, meant that the 

tax was legally imposed on the retailer.  Id. 
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2. The Legal Incidence of Florida’s Utility Tax Falls on the Utility Company 

Florida imposes a tax on the “gross receipts from utility services that are 

delivered to a retail consumer” in Florida.  See Fla. Stat. § 203.01(1)(a)(1) (2012). 

In evaluating where the legal incidence of this tax falls, we consider the framework 

and language of the statute. 

The statute, which is contained in Chapter 203 of the Florida Statutes—a 

chapter devoted exclusively to gross-receipts taxes (as opposed to, for example, 

sales or property taxes)—explains that the “tax is imposed upon every person for 

the privilege of conducting a utility or communications services business, and each 

provider of the taxable services remains fully and completely liable for the tax, 

even if the tax is separately stated as a line item or component of the total bill.”  Id. 

§ 203.01(5) (emphasis added).  Florida’s administrative regulations similarly 

provide that the Utility Tax “is imposed on the privilege of doing business, and it is 

an item of cost to the distribution company,” who “remains fully and completely 

liable for the payment of the tax, even when the tax is wholly or partially 

separately itemized on the customer’s bill.”  Fla. Admin. Code R. 12B-

6.0015(3)(a) (emphasis added).  While none of this language represents a 

“dispositive statement” of legal incidence, we find that it points strongly towards a 

legislative intent to impose the tax on utility companies. 
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In determining that the legal incidence of Florida’s Utility Tax fell on the 

consumer Tribe, the district court relied on § 203.01(4), Fla. Stat., to conclude that 

“[e]very consumer is required to ‘remit the tax’ to the utility company as part of 

the total bill.”  Seminole Tribe, 49 F. Supp. 3d at 1104.  On appeal, the Tribe 

similarly invokes § 203.01(4) in an effort to show that the legislature intended to 

require the Utility Tax to be passed through to the consumer.  But this provision of 

the statute applies only when the utility service provider has elected to itemize the 

tax separately on its bills—a choice completely left to the discretion of the service 

provider.  See Fla. Stat. § 203.01(4) (“The tax imposed pursuant to this chapter 

relating to the provision of any utility services at the option of the person 

supplying the taxable services may be separately stated . . . .  Whenever a provider 

of taxable services elects to separately state such tax as a component of the charge 

for the provision of such taxable services, every person, including all governmental 

units, shall remit the tax to the person who provides such taxable services as a part 

of the total bill . . . .” (emphasis added)).   

Although an itemized amount of the Utility Tax becomes a component of the 

consumer’s bill that is, in a sense, transmitted by the utility to the state once 

collected, it is key in our view that nothing about this section requires a utility 

provider ever to itemize the tax.  Ultimately, then, there is no requirement from the 

legislature to pass the tax through to the consumer, and it is the requirement that 

Case: 14-14524     Date Filed: 08/26/2015     Page: 51 of 64 



52 
 

matters.  See Chickasaw Nation, 515 U.S. at 459-60, 115 S. Ct. at 2221 (rejecting 

an “economic realities” inquiry into, among other things, “how completely retailers 

can pass along tax increases”); id. at 461, 115 S. Ct. at 2221 (“[N]or does it contain 

a ‘pass through’ provision, requiring distributors and retailers to pass on the tax’s 

cost to consumers.” (emphasis added)); see also Wagnon, 546 U.S. at 103, 126 S. 

Ct. at 682 (“While the distributors are ‘entitled’ to pass along the cost of the tax to 

downstream purchasers, . . . they are not required to do so.” (citation omitted)); 

Chemehuevi Indian Tribe, 474 U.S. at 10-11, 106 S. Ct. at 289-90; United States v. 

State Tax Comm’n of Miss., 421 U.S. 599, 608, 95 S. Ct. 1872, 1878 (1975) 

(“[W]here a State requires that its sales tax be passed on to the purchaser and be 

collected by the vendor from him, this establishes as a matter of law that the legal 

incidence of the tax falls upon the purchaser.” (emphasis added)).17 

The district court also looked at Florida’s administrative regulations and 

concluded that, under them, “[i]f the consumer does not remit the tax to the utility 

company, then the utility company is not required to pay the tax over to the State.”  

Seminole Tribe, 49 F. Supp. 3d at 1104.  Based on this reasoning, the district court 

determined that the utility serves merely as a transmittal agent not unlike the 

                                                 
17  Mississippi Tax Commission did not involve taxes on Indian reservations but rather state 
taxes of alcohol on military bases.  421 U.S. at 600, 95 S. Ct. at 1874.  There, the Supreme Court 
found that the legal incidence of the taxes fell on the military purchasers because the distillers 
were required to include the tax markup in the price, the military purchasers were required to pay 
the markup to the distillers, and the distillers were required to remit the markup to the tax 
commission.  Id. at 608-09, 95 S. Ct. at 1878. 
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distributors in Chickasaw Nation.  Id.  This comparison elides a necessary 

distinction between an excise tax and a gross-receipts tax, though. 

Florida’s Utility Tax law taxes receipts of payments.  As detailed in the 

regulations cited by the district court, though, the utility may elect to pay the tax to 

the state based on total billings for the month as opposed to total receipts.  See Fla. 

Admin. Code R. 12B-6.005(1)(e)(1).  Because customers do not always pay their 

bills, the utility is permitted to take a credit or seek a refund of taxes it paid on 

billings that go uncollected.  See id. R. 12-B-6.005(1)(e)(2)-(3).  On the surface, 

then, this regulation may look similar to the Oklahoma law that permitted a 

distributor to take a credit for taxes unpaid by the retailer and may create the 

impression that the utility is in the same position as the Oklahoma distributor.  See 

Chickasaw Nation, 515 U.S. at 461-62, 115 S. Ct. at 2221-22; Seminole Tribe, 49 

F. Supp. 3d at 1104.   

But the nature of Florida’s tax necessitates a different result.  The taxable 

event under the Florida tax is the receipt of payments, while in Chickasaw Nation, 

the taxable event was the sale of fuel to the retailer.  See Chickasaw Nation, 515 

U.S. at 462, 115 S. Ct. at 2222.  Under the Utility Tax law, no tax liability exists 

until a consumer actually pays the utility something.18  Consequently, when a 

                                                 
18  The district court commented that “in reality, the utility company is only liable for the tax 
if and when the consumer remits the tax to the utility company as part of the consumer’s utility 
bill.”  Seminole Tribe, 49 F. Supp. 3d at 1104.  The Tribe stresses this point on appeal, arguing 

Case: 14-14524     Date Filed: 08/26/2015     Page: 53 of 64 



54 
 

Florida utility takes a credit for uncollected billings, it is seeking a refund to itself 

of a tax that it never owed in the first place.  In contrast, in Chickasaw Nation, the 

tax was still owed by the retailer and any credit sought by the distributor was 

merely for taxes it prematurely transmitted.  Given the nature of the Florida tax, 

the refund and credit regulations are far less indicative of transmittal-agent status19 

here than in Chickasaw Nation. 

The district court also put significant weight on a provision of the statute 

concerning an exemption regarding certain natural-gas customers.  Seminole Tribe, 

49 F. Supp. 3d at 1104-05 (citing Fla. Stat. § 203.01(3)(d)).  That provision states 

that the Utility Tax does not apply to natural-gas sales to a limited class of 

industrial customers that use the gas as an energy source or a raw material.  Fla. 

Stat. § 203.01(3)(d) (cross-referencing Fla. Stat. § 212.08(7)(ff)(2)).  The 

paragraph further provides that if the exempt consumer gives the utility a written 

certification of its industrial exemption, the utility is relieved “from the 
                                                 
 
that the utility never pays “out of pocket” if the customer does not pay the tax portion of its bill.  
The Tribe’s argument is true to a point, but it tells only part of the story, as (a) no one is liable 
for the Utility Tax if the utility never receives payment from its customers, and (b) the utility is 
liable for taxes on any fraction of payment received.  In other words, if a customer chose not to 
pay the itemized portion of the tax but did pay the rest of its utility bill, then the utility would 
still owe tax on the smaller amount received.  If, for some reason, the utility did not pass along 
the tax as part of its bill, it would still be required to pay the tax based on the amount it receives 
from its customers.  See Fla. Admin. Code R. 12B-6.0015(3)(a)-(b). 
 
19  Additionally, in contrast to Chickasaw Nation, nothing in Florida law states that the 
utility remits the tax “on behalf of” its customers, nor does Florida law permit a utility to keep a 
fraction of the gross-receipts tax as compensation for collecting the tax.  See Chickasaw Nation, 
515 U.S. at 461-62, 115 S. Ct. at 2221-22. 
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responsibility of remitting tax on the nontaxable amounts, and the department shall 

look solely to the purchaser for recovery of such tax if the department determines 

that the purchaser was not entitled to the exclusion.”  Id.  From this provision, the 

district court drew the conclusion that the existence of exemptions based on the 

identity of the consumer “reveals the legal incidence of the tax is upon the 

consumer.”  49 F. Supp. 3d at 1104-05. 

This holding rests upon the notion that consumer-based exemptions illustrate 

that the legislature implicitly intended the tax to fall on consumers because the 

exemptions necessarily recognize that the tax can be passed through to consumers.  

But as with the provision allowing for optional itemization of the bill to reflect the 

amount of the Utility Tax, recognition that a tax may, or even likely will be passed 

through to a consumer is not the same as mandating that the tax be passed 

through.20  To shift the legal incidence to a consumer, Chickasaw Nation insists 

that any pass-through be mandatory. 

Similarly, the district court pointed to another provision of Florida’s overall 

gross-receipts tax code that it interpreted as “expressly stat[ing] that no other 

                                                 
20  In fact, it’s hard to imagine any business tax that wouldn’t be passed along ultimately to 
the consumer unless doing so was expressly or economically prohibited.  Cf. Chickasaw Nation, 
515 U.S. at 460, 115 S. Ct. at 2221 (noting the “complicated” relationship between passing along 
tax increases and sales volume).  Or as Ronald Reagan once explained, “Who pays the business 
tax anyway?  We do!  You can’t tax business. Business doesn’t pay taxes. It collects taxes.”  
Manuel Klausner, Inside Ronald Reagan: A Reason Interview, REASON, July 1975 (emphasis in 
original), http://reason.com/archives/1975/07/01/inside-ronald-reagan/print (last visited Aug. 18, 
2015).  But again, the Supreme Court has been clear in rejecting an economic-realities test in 
determining legal incidence. 
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‘exemptions or exceptions’ apply to the Utility Tax.”  49 F. Supp. 3d at 1104-05 

(citing Fla. Stat. § 203.04).  In the district court’s view, the “fact that the Florida 

legislature provided some exemptions to the Utility Tax, and disavowed many 

other exemptions, reveals that the legislature intended the legal incidence of the 

Utility Tax to fall upon consumer,” because “[i]f the legal incidence of the tax 

were on the utility company, there would be no need for the disavowal of most 

exemptions and exceptions, or the inclusion of others.”  Id.   

We respectfully disagree with this conclusion.  First, this passage of Florida 

law merely creates a statutory rule of construction requiring that any tax exceptions 

or exemptions be clearly expressed by the legislature.  Fla. Stat. § 203.04.  Second, 

we discern no inherent incompatibility between placing the legal incidence of the 

tax on the utility provider and tying exemptions from the tax to certain types of 

consumers.  Surely, the legislature can act to encourage certain industries with 

exemptions that essentially prohibit permissive pass-through without making pass-

through mandatory.  Moreover, the legislature can encourage the utility provider’s 

business through targeted tax exemptions (for example, encouraging the utility to 

provide services to an underserved area by reducing the taxes on the receipts 

obtained from those underserved areas) without impacting the legal incidence of 

the tax.   
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In essence, arguments concerning consumer-based tax exemptions appear to 

us to conflate legal and economic incidence by viewing economically inevitable 

pass-through as indistinguishable from legally mandatory pass-through.  See, e.g., 

Seminole Tribe, 49 F. Supp. 3d at 1105 (“Under Florida law the tax is passed on to 

consumers, whether it is separately itemized or not . . . .” (emphasis added)).  But 

Chickasaw Nation insists on mandatory legal requirements over economic realities, 

no matter how “automatic” those realities may be. 

The district court also contrasts this case with Wagnon, where the Kansas 

statute expressly permitted the distributor to pass on the tax without requiring it to 

do so.  See Seminole Tribe, 49 F. Supp. 3d at 1105 (citing Wagnon, 546 U.S. at 

103, 126 S. Ct. at 682).  But the absence of statutory language expressly permitting 

pass-through of a tax does not equate to a statutory requirement that the tax must 

be passed through, even when the economic realities of the situation all but make 

such pass-through automatic.  The distinction might be one of form over substance, 

but the Supreme Court recognized as much was possible when it acknowledged 

that a state can shift the legal incidence of a tax through wordsmithing.  See 

Chickasaw Nation, 515 U.S. at 460, 115 S. Ct. at 2221. 

Of course, a pass-through requirement need not be explicitly stated in 

dispositive language and instead may be fairly interpreted from the statute and its 

application.  Chemehuevi Indian Tribe, 474 U.S. at 10-11, 106 S. Ct. at 289-90.  
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But it must be a requirement nonetheless.  See id.; Chickasaw Nation, 515 U.S. at 

461, 115 S. Ct. at 2221; Wagnon, 546 U.S. at 103, 126 S. Ct. at 682; Miss. Tax 

Comm’n, 421 U.S. at 608, 95 S. Ct. at 1878.  Despite the Tribe’s emphasis on the 

inevitability of pass-through, at the end of the day, there is simply nothing in the 

Florida scheme requiring a utility to pass the tax along to its customers.   

Finally, the Tribe attempts to liken Florida’s gross-receipts tax to a sales tax, 

where, generally under Florida law, the legal incidence falls on the consumer.  See 

Fla. Dep’t of Revenue v. Naval Aviation Museum Found., Inc., 907 So. 2d 586, 587 

(Fla. 1st DCA 2005).  And, indeed, Florida’s sales-tax statute initially describes the 

sales tax in a manner similar to the Utility Tax.  Compare Fla. Stat. § 212.05 (“It is 

hereby declared to be the legislative intent that every person is exercising a taxable 

privilege who engages in the business of selling tangible personal property at retail 

in this state . . . .”) with Fla. Stat. § 203.01(5) (2012) (“The tax is imposed upon 

every person for the privilege of conducting a utility or communications services 

business . . . .”).  But this is where the similarities end. 

The Supreme Court has recognized that sales and gross-receipts taxes are 

distinguishable based on the legal incidence of the tax:  

We follow standard usage, under which gross receipts 
taxes are on the gross receipts from sales payable by the 
seller, in contrast to sales taxes, which are also levied on 
the gross receipts from sales but are payable by the buyer 
(although they are collected by the seller and remitted to 
the taxing entity). 
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Okla. Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 179 n.3, 115 S. Ct. 1331, 

1335 n.3 (1995).  Florida has embraced this distinction by labeling the Utility Tax 

as a gross-receipts tax and codifying it in a separate chapter—Chapter 203—from 

Florida’s sales taxes, which are found in Chapter 212. 

Beyond the traditional definitions, Florida has also expressly codified that 

the sales tax must be passed through to, and be paid by, the consumer—something 

it has not done with respect to the gross-receipts tax.  See, e.g., Fla. Stat. § 

212.06(3)(a) (“[E]very dealer making sales, . . . shall, at the time of making sales, 

collect the tax imposed by this chapter from the purchaser.” (emphasis added)); id. 

§ 212.07(1)(a) (“The privilege tax herein levied measured by retail sales shall be 

collected by the dealers from the purchaser or consumer.” (emphasis added)); id. § 

212.07(4) (“A dealer engaged in any business taxable under this chapter may not 

advertise or hold out to the public, in any manner, directly or indirectly, that he or 

she will absorb all or any part of the tax, or that he or she will relieve the purchaser 

of the payment of all or any part of the tax, or that the tax will not be added to the 

selling price of the property or services sold or released or, when added, that it or 

any part thereof will be refunded either directly or indirectly by any method 

whatsoever.”).  

Additionally, the State of Florida cannot pursue utility customers for unpaid 

Utility Tax amounts, while it can pursue purchasers for unpaid sales taxes.  Fla. 
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Stat. § 212.07(8); Steffens Dep. 36:16 – 37:19.  The Tribe tries to undermine this 

point by arguing that having the utility provider remit the tax is merely designed 

for the “administrative convenience of the state,” because it would be too onerous 

for the state to collect the tax directly from consumers.  But the Tribe’s argument 

does not matter to the issue of legal incidence.  As the Supreme Court noted in 

Chickasaw Nation, a state can intentionally place the legal incidence of a tax on 

one entity while requiring another entity to collect and remit the levy.  See 

Chickasaw Nation, 515 U.S. at 460, 115 S. Ct. at 2221.  

Finally, we observe that Florida also levies a sales tax on electricity, the 

legal incidence of which falls on the purchaser of electricity.  Fla. Stat. § 

212.05(1)(e)(1)(c); see Fla. Stat. § 203.01(1)(a)(3); id. § 212.06(3)(a).  While 

separate gross-receipts and sales taxes do not necessarily indicate that the taxes 

have separate legal incidences, given the traditional usage of those terms and the 

structure of Florida’s tax code, we find the separate taxes more indicative of an 

intent to impose the legal incidence of the Utility Tax on the utility rather than to 

place both taxes on the consumer. 

This is not to say that the district court’s analysis is not valid in other 

respects, and in fact, the Florida tax does bear some hallmarks of the Oklahoma tax 

discussed in Chickasaw Nation.  For example, just as Oklahoma did not tax sales 

between distributors in Chickasaw Nation, Florida generally does not apply its tax 
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to sales of natural gas or electricity from one utility service provider to another.  

See Fla. Stat. § 203.01(3)(a)(1), (2); Fla. Admin. Code R. 12B-6.0015(1)(b), (2)(c).  

Nevertheless, we conclude that the “fair[est]” interpretation of Florida’s Utility 

Tax statute as written and applied demonstrates that the state intended the legal 

incidence of the tax to fall on the utility company. 

B.  Is the Utility Tax Preempted Under Bracker? 

Having concluded that the Utility Tax impermissibly fell on the Tribe, the 

district court declined to determine in the alternative whether the Utility Tax would 

be preempted by federal law under Bracker.  See Seminole Tribe, 49 F. Supp. 3d at 

1108.  Now that we have reached the opposite conclusion, we must determine 

whether federal law preempts imposition of the Utility Tax on non-Indian utility 

companies operating on-reservation.21  After careful consideration, we hold that 

the Utility Tax does not violate federal law. 

                                                 
21  We assume, for the purposes of our inquiry, that the “taxable event” under the Utility Tax 
occurs on the reservation.  In the district court, Stranburg argued that the taxable event occurred 
where the utility company physically received its payments.  But Stranburg provided no legal 
authority for this position, nor did he even provide any record evidence indicating where the 
utility payments were collected.  Consequently, the district court determined that the tax was 
imposed on-reservation and that Stranburg had “forfeited” any argument that the tax was 
imposed off-reservation.  Seminole Tribe, 49 F. Supp. 3d at 1107.  While Stranburg insists that 
we need not decide this issue, he contends on appeal that he has not abandoned his argument that 
the taxable event occurs off-reservation.  But Stranburg has still failed to cite legal authority or 
factual evidence in support of his argument.  Accordingly, he has likely forfeited any challenge 
to the district court’s determination.  See Farrow v. West, 320 F.3d 1235, 1242 n.10 (11th Cir. 
2003).  Regardless, because we conclude, under the record presented in this case, that the tax is 
validly imposed on-reservation, the issue is essentially moot. 
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Whether the Utility Tax is preempted by federal law is ultimately a question 

of congressional intent.  Cotton Petroleum, 490 U.S. at 175-76, 109 S. Ct. 1707.  

Although an express congressional declaration of preemption is not required, the 

federal and tribal interests at stake must be sufficient to establish that the exercise 

of the state’s taxing authority here violates congressional intent.  See id. at 176-77, 

109 S. Ct. at 1707-08; Bracker, 448 U.S. at 144-45, 100 S. Ct. at 2584.  Unlike in 

the case of the Rental Tax, we discern here no pervasive federal interest or 

comprehensive regulatory scheme covering on-reservation utility delivery and use 

sufficient to demonstrate a congressional intent to preempt state taxation of a 

utility provider’s receipts derived from on-reservation utility service. 

The Tribe asserts that the tax is preempted because the Tribe uses electricity 

in connection with various activities whose regulation is preempted by federal law, 

including the provision of essential government services, leasing of Indian land, 

and Indian gaming.  In the Tribe’s view, the Utility Tax is indistinguishable from 

the tax on fuel preempted in Bracker because fuel use was essential to the heavily 

regulated timber activities that preempted the tax, and electricity is essential to all 

on-reservation activities.   

The problem with the Tribe’s argument is that it ignores the nature of the 

Bracker inquiry—a “particularized” and “flexible” test “sensitive to the particular 

state, federal, and tribal interests involved.”  Bracker, 448 U.S. at 145, 100 S. Ct. at 
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2284; Cotton Petroleum, 490 U.S. at 184, 109 S. Ct. at 1711.  The fuel tax was 

preempted in Bracker as applied to the timber company because of the extensive 

federal regulation of Indian timber harvesting.  Bracker did not invalidate (or even 

discuss) the application of Arizona’s fuel tax to other on-reservation activities.  

Significantly, the Tribe has not introduced evidence of a substantial federal interest 

in regulating Indians’ utility use specifically.  The Tribe essentially expresses a 

generalized desire to avoid the Utility Tax.  Just as the state cannot assert a 

generalized interest in raising revenue to support its taxes, the Tribe cannot 

demonstrate congressional intent to preempt a specific state tax by bundling up an 

assortment of unrelated federal and tribal interests tied together by the common 

thread of electricity use.  Because the Tribe does not develop further argument 

with respect to electricity use in specifically regulated on-reservation activities,22 

we conclude that it has not established that Florida’s Utility Tax is generally 

preempted as a matter of law in this case.    

 

 

                                                 
22  The Tribe’s brief contains a non-exhaustive list of activities it asserts are “exclusively 
and pervasively regulated by federal law,” including police and fire protection, land leasing, and 
gaming, along with references to associated federal statutes.  But the Tribe has failed to 
demonstrate that the existence of these statutes represents an exclusive or pervasive federal 
regulation of those activities.  Accordingly, we are not in a position to conduct particularized 
inquiry with respect to each specific activity listed.  But we offer no opinion on whether, if 
properly framed, the Tribe may be able to demonstrate that the Utility Tax is preempted with 
respect to some or all of the specific activities it has listed. 
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V. Conclusion 

 In conclusion, we hold that Florida’s Rental Tax is expressly precluded by 

25 U.S.C. § 465, and, in the alternative, is preempted by the comprehensive federal 

regulation of Indian land leasing.  We therefore affirm that aspect of the district 

court’s order.  We further conclude that the district court erred in placing the legal 

incidence of the Utility Tax on the Tribe and find that, on this record, the Tribe has 

not demonstrated that the Utility Tax is generally preempted by federal law.  

Accordingly, we reverse the district court’s judgment with respect to Florida’s 

Utility Tax.  This case is remanded to the district court for proceedings consistent 

with this opinion. 

AFFIRMED IN PART and REVERSED IN PART. 

Case: 14-14524     Date Filed: 08/26/2015     Page: 64 of 64 



From: Rumph, Sarah
To: Cerio, Tim
Subject: Discovery
Date: Wednesday, August 26, 2015 2:33:52 PM

Deadline is October 15th.

Sincerely,
- Sarah



From: The Florida Bar Health Law Section
To: Cerio, Tim
Subject: 7th Annual FUNDamentals: Hotel Rate Deadline is Thursday, August 27
Date: Wednesday, August 26, 2015 1:33:57 PM

Sample Header for HTML formatted content.

Dear Timothy,

A block of rooms has been reserved at the Orlando Airport Marriott Hotel, at the rate of $134 single/
 double occupancy. To make reservations, call the Orlando Airport Marriott directly at (407) 851-9000.

Reservations must be made by 08/27/2015 to assure the group rate and availability. After that
 date, the group rate will be granted on a “space available” basis. 
 

Lawyers at the Bedside: The Intersection of Legal and Medical
 Ethics

Back by popular demand and certain to be a sell-out, this annual don’t-miss FUNdamentals of Florida
 healthcare law CLE program focuses this year on lawyers at the bedside - the intersection of legal and
 medical ethics. This lively and fast-paced program features 6.5 hours of legal ethics credit and is
 designed to be immediately useful to attorneys, medical professionals and healthcare consultants
 needing to better understand legal and medical ethics issues that arise when interests of the legal
 profession, the medical profession, patients and patients’ families collide. Morning and afternoon
 sessions will be followed by interactive panel discussions among faculty. Questions for panel members
 from on-site and internet attendees are welcome and encouraged.

Comprehensive program materials include Legal and Medical Ethics resources such as Chapter 4,
 Rules of The Florida Bar, 2008 Professional Guidelines, and Ethics Opinions Subject Index. Because
 our theme is Lawyers at the Bedside and the program involves legal and medical ethics issues,
 speakers and attendees are encouraged to wear “scrubs” 

CLE Credits

CLER PROGRAM

(Max. Credit: 8.5 hours)
General: 8.5 hours
Ethics: 6.5 hours

CERTIFICATION PROGRAM



(Max. Credit: 8.5 hours)

Health Law: 8.5 hours

Download the Brochure

7th Annual FUNdamentals Information and Registration Brochure

Register for the 7th Annual FUNdamentals event by clicking
 this link

Related Health Law Section Events at the Marriot on September
 17

Be sure to join your colleagues for a reception following the Health Law Section Executive Council
 Meeting on Thursday, September 17. Following the reception, a dinner event will be held at The
 Crimson Tavern, located inside the Marriot.

The Florida Bar Health Law Section

651 E. Jefferson Street
Tallahassee, FL 32399
United States

healthlaw.eblast@flabarhls.org

850-561-5600

Unsubscribe at this link:

http://flabarhls.org/index.php?
option=com_civicrm&task=civicrm/mailing/optout&reset=1&jid=42&qid=8253&h=8867c78077186dab

Sample Footer for HTML formatted content
Unsubscribe 
651 E. Jefferson Street
Tallahassee, FL 32399
United States



From: Dane, Laura
To: Cerio, Tim
Subject: RE: Meet & Greet - Thursday September 3rd, 2015
Date: Wednesday, August 26, 2015 1:25:53 PM

Susan misread the email and thought it was this Thursday, she is available next Thursday,

 September 3rd to meet with them. She is calling now and will bring Jack into this meeting as well.
  Let me know if you have any questions or concerns.
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:48 PM
To: Dane, Laura <Laura.Dane@eog.myflorida.com>; Smith, Susan
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Subject: FW: Meet & Greet - Thursday September 3rd, 2015
 
FYI
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:45 PM
To: 'Christian.Schoepp@international.gc.ca'
Subject: RE: Meet & Greet - Thursday September 3rd, 2015
 
Good afternoon, Mr. Schoepp.  I don’t know if next Thursday will work – I’m supposed to be out of
 town.  However, even if not, I am happy to get a meeting on the books.  Looking forward to
 meeting.

Best,

Tim
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Good Morning Mr. Ciero,
 
Congratulation on your new appoint as General Counsel for Executive Office of the Florida
 Governor.
 
My name is Christian F. Schoepp and I am the Senior Consular Officer at the Consulate
 General of Canada in Miami. The Consulate, an entity of the Canadian Government under the
 Department of Foreign Affairs and International Trade, areas of jurisdiction include the State
 of Florida, Puerto Rico and the United States Virgin Islands. Our Consular mandate is to
 provide assistance to Canadian citizens who experience problems or emergency situations that
 arise while outside Canada, including cases of arrest/detention.



 
The reason for my writings this morning is that the new Consul for Consular Affairs, André
 Vachon and I will be in Tallahassee next week Thursday and we would delighted if we could
 meet with you in the morning, regarding the International Transfer Of Offenders. In the past
 we have liaise with your predecessor Mr. Peter Antonacci and have always enjoyed a great
 rapport.
 
The conversation would be informal and about Florida’s process.
 
We have reached out to Ms. Susan Smith, the program coordinator but she is not available.
 
Thank you in advance.
 
Regards,
 
Christian F. Schoepp, MPA, Ph.D

Senior Consular Officer | Agent Consulaire Principal
christian.schoepp@international.gc.ca
Telephone | Téléphone (305) 579-1605
Télécopieur | Facsimile (305) 374-6774
200 South Biscayne Boulevard, Suite 1600,
Miami, Florida, U.S.A., 33131
Consulat Général du Canada | Consulate General of Canada
Gouvernement du Canada | Government of Canada

English:   | Français:    
 
This message is intended for the use of the individual or entity to which it is addressed and may contain personal information
 which is protected under the Privacy Act. Distribution of personal information is restricted under the Privacy Act. Under no
 circumstances should the personal information be distributed without prior consultation with the Consular Operations
 Bureau.
 
Ce courriel est destiné à la personne ou l’entité à qui il est adressé et pourrait contenir de l’information personnelle protégée
 en vertu de la Loi sur la protection des renseignements personnels. La Loi comprend des dispositions limitant la distribution
 d’information personnelle. Ce courriel et l’information qu’il contient ne doivent en aucun cas être communiqués, en tout ou
 en partie, par quelque moyen que ce soit, sans le consentement exprès de la Direction générale des opérations consulaires.
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Date: Wednesday, August 26, 2015 1:20:45 PM

Good Afternoon,
 
Thank you for your prompt response.
 
I will list our meeting as tentative and check back with you next towards the  beginning of next week.
 
Regards,
 
Christian F. Schoepp, MPA, Ph.D

Senior Consular Officer | Agent Consulaire Principal
christian.schoepp@international.gc.ca
Telephone | Téléphone (305) 579-1605
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Miami, Florida, U.S.A., 33131
Consulat Général du Canada | Consulate General of Canada
Gouvernement du Canada | Government of Canada

English:   | Français:    
 
This message is intended for the use of the individual or entity to which it is addressed and may contain personal information
 which is protected under the Privacy Act. Distribution of personal information is restricted under the Privacy Act. Under no
 circumstances should the personal information be distributed without prior consultation with the Consular Operations
 Bureau.
 
Ce courriel est destiné à la personne ou l’entité à qui il est adressé et pourrait contenir de l’information personnelle protégée
 en vertu de la Loi sur la protection des renseignements personnels. La Loi comprend des dispositions limitant la distribution
 d’information personnelle. Ce courriel et l’information qu’il contient ne doivent en aucun cas être communiqués, en tout ou
 en partie, par quelque moyen que ce soit, sans le consentement exprès de la Direction générale des opérations consulaires.
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: August-26-15 12:45 PM
To: Schoepp, Christian -MIAMI -CS
Subject: RE: Meet & Greet - Thursday September 3rd, 2015
 
Good afternoon, Mr. Schoepp.  I don’t know if next Thursday will work – I’m supposed to be out of
 town.  However, even if not, I am happy to get a meeting on the books.  Looking forward to
 meeting.

Best,

Tim
 

From: Christian.Schoepp@international.gc.ca [mailto:Christian.Schoepp@international.gc.ca] 
Sent: Tuesday, August 25, 2015 11:44 AM
To: Cerio, Tim



Subject: Meet & Greet - Thursday September 3rd, 2015
 
Good Morning Mr. Ciero,
 
Congratulation on your new appoint as General Counsel for Executive Office of the Florida
 Governor.
 
My name is Christian F. Schoepp and I am the Senior Consular Officer at the Consulate
 General of Canada in Miami. The Consulate, an entity of the Canadian Government under the
 Department of Foreign Affairs and International Trade, areas of jurisdiction include the State
 of Florida, Puerto Rico and the United States Virgin Islands. Our Consular mandate is to
 provide assistance to Canadian citizens who experience problems or emergency situations that
 arise while outside Canada, including cases of arrest/detention.
 
The reason for my writings this morning is that the new Consul for Consular Affairs, André
 Vachon and I will be in Tallahassee next week Thursday and we would delighted if we could
 meet with you in the morning, regarding the International Transfer Of Offenders. In the past
 we have liaise with your predecessor Mr. Peter Antonacci and have always enjoyed a great
 rapport.
 
The conversation would be informal and about Florida’s process.
 
We have reached out to Ms. Susan Smith, the program coordinator but she is not available.
 
Thank you in advance.
 
Regards,
 
Christian F. Schoepp, MPA, Ph.D

Senior Consular Officer | Agent Consulaire Principal
christian.schoepp@international.gc.ca
Telephone | Téléphone (305) 579-1605
Télécopieur | Facsimile (305) 374-6774
200 South Biscayne Boulevard, Suite 1600,
Miami, Florida, U.S.A., 33131
Consulat Général du Canada | Consulate General of Canada
Gouvernement du Canada | Government of Canada

English:   | Français:    
 
This message is intended for the use of the individual or entity to which it is addressed and may contain personal information
 which is protected under the Privacy Act. Distribution of personal information is restricted under the Privacy Act. Under no
 circumstances should the personal information be distributed without prior consultation with the Consular Operations
 Bureau.
 
Ce courriel est destiné à la personne ou l’entité à qui il est adressé et pourrait contenir de l’information personnelle protégée
 en vertu de la Loi sur la protection des renseignements personnels. La Loi comprend des dispositions limitant la distribution
 d’information personnelle. Ce courriel et l’information qu’il contient ne doivent en aucun cas être communiqués, en tout ou
 en partie, par quelque moyen que ce soit, sans le consentement exprès de la Direction générale des opérations consulaires.
 



From: Stearns, Heather
To: Gibson, Ben; Cerio, Tim
Cc: Dane, Laura
Subject: RE: Do you want to save Eineman, Emily"s OneDrive for Business documents?
Date: Wednesday, August 26, 2015 1:15:02 PM

We are working on this.
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Gibson, Ben 
Sent: Wednesday, August 26, 2015 1:05 PM
To: Cerio, Tim <Tim.Cerio@eog.myflorida.com>
Cc: Stearns, Heather <Heather.Stearns@eog.myflorida.com>; Dane, Laura
 <Laura.Dane@eog.myflorida.com>
Subject: Re: Do you want to save Eineman, Emily's OneDrive for Business documents?
 
This is an automated response.  We will follow up with IT.  It is likely that there is nothing on the
 drive.

Ben Gibson

On Aug 26, 2015, at 1:00 PM, Cerio, Tim <Tim.Cerio@eog.myflorida.com> wrote:

Think we should preserve.  Thoughts?
 
From: no-reply@sharepointonline.com [mailto:no-reply@sharepointonline.com] 
Sent: Tuesday, August 25, 2015 5:34 AM
To: Cerio, Tim
Subject: Do you want to save Eineman, Emily's OneDrive for Business documents?
 
Eineman, Emily's OneDrive for Business will be deleted in 30 days. As their
 manager, you're the temporary owner of all documents saved to their OneDrive
 for Business. That means you still have time to copy important documents to
 another location, if you choose. Otherwise, the documents will be permanently



 deleted. Go to Eineman, Emily's OneDrive for Business at https://fleog-
my.sharepoint.com/personal/emily_eineman_eog_myflorida_com/_layouts/viewlsts.aspx



From: Gibson, Ben
To: Cerio, Tim
Cc: Stearns, Heather; Dane, Laura
Subject: Re: Do you want to save Eineman, Emily"s OneDrive for Business documents?
Date: Wednesday, August 26, 2015 1:05:22 PM

This is an automated response.  We will follow up with IT.  It is likely that there is nothing on
 the drive.

Ben Gibson

On Aug 26, 2015, at 1:00 PM, Cerio, Tim <Tim.Cerio@eog.myflorida.com> wrote:

Think we should preserve.  Thoughts?
 
From: no-reply@sharepointonline.com [mailto:no-reply@sharepointonline.com] 
Sent: Tuesday, August 25, 2015 5:34 AM
To: Cerio, Tim
Subject: Do you want to save Eineman, Emily's OneDrive for Business documents?
 
Eineman, Emily's OneDrive for Business will be deleted in 30 days. As their
 manager, you're the temporary owner of all documents saved to their OneDrive
 for Business. That means you still have time to copy important documents to
 another location, if you choose. Otherwise, the documents will be permanently
 deleted. Go to Eineman, Emily's OneDrive for Business at https://fleog-
my.sharepoint.com/personal/emily_eineman_eog_myflorida_com/_layouts/viewlsts.aspx



From: Cerio, Tim
To: Gibson, Ben; Stearns, Heather
Cc: Dane, Laura
Subject: FW: Do you want to save Eineman, Emily"s OneDrive for Business documents?
Date: Wednesday, August 26, 2015 1:00:12 PM

Think we should preserve.  Thoughts?
 
From: no-reply@sharepointonline.com [mailto:no-reply@sharepointonline.com] 
Sent: Tuesday, August 25, 2015 5:34 AM
To: Cerio, Tim
Subject: Do you want to save Eineman, Emily's OneDrive for Business documents?
 
Eineman, Emily's OneDrive for Business will be deleted in 30 days. As their manager, you're
 the temporary owner of all documents saved to their OneDrive for Business. That means you
 still have time to copy important documents to another location, if you choose. Otherwise, the
 documents will be permanently deleted. Go to Eineman, Emily's OneDrive for Business at
 https://fleog-
my.sharepoint.com/personal/emily_eineman_eog_myflorida_com/_layouts/viewlsts.aspx



From: Dane, Laura
To: Cerio, Tim
Subject: RE: Interviews in Orlando
Date: Wednesday, August 26, 2015 12:59:06 PM

Ok!
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:57 PM
To: Dane, Laura <Laura.Dane@eog.myflorida.com>
Subject: RE: Interviews in Orlando
 
Yes.  Will know this afternoon.
 

From: Dane, Laura 
Sent: Wednesday, August 26, 2015 12:50 PM
To: Cerio, Tim
Subject: Interviews in Orlando
 
If you are unavailable to go down to Orlando would you like Jack to go with Peter in your place?



From: Cerio, Tim
To: CKise@foley.com
Subject:

 

From: CKise@foley.com [mailto:CKise@foley.com] 
Sent: Wednesday, August 26, 2015 12:53 PM
To: Cerio, Tim
Subject: 
 

 
 
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Wednesday, August 26, 2015 12:51 PM
To: Kise, Christopher M.
Subject:
 

 

From: CKise@foley.com [mailto:CKise@foley.com] 
Sent: Monday, August 24, 2015 4:22 PM
To: Cerio, Tim
Cc: CKise@foley.com
Subjec
 

 

From: John.Cooper@lw.com [mailto:John.Cooper@lw.com] 
Sent: Monday, August 24, 2015 3:00 PM
To: Tom Wilmoth; Don Blankenau; Vanessa Silke
Cc: ABID.QURESHI@LW.com
Subject:
 

 
 

 

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.



From: Cerio, Tim
To: Dane, Laura
Subject: RE: Interviews in Orlando
Date: Wednesday, August 26, 2015 12:56:47 PM

Yes.  Will know this afternoon.
 

From: Dane, Laura 
Sent: Wednesday, August 26, 2015 12:50 PM
To: Cerio, Tim
Subject: Interviews in Orlando
 
If you are unavailable to go down to Orlando would you like Jack to go with Peter in your place?



From: Cerio, Tim
To: Ed Fleming
Subject: RE:
Date: Wednesday, August 26, 2015 12:54:55 PM

Ed - Sorry.  Was out of town last week and just saw email.  Will call you later today or in the a.m.

-----Original Message-----
From: Ed Fleming [mailto:epfleming@pensacolalaw.com]
Sent: Friday, August 21, 2015 9:22 AM
To: Cerio, Tim
Subject:

    Tim -- do you have time for quick phone call this morning to discuss JNC appointments?  Thanks. Ed  
 8503758225

Sent from my iPhone



From: CKise@foley.com
To: Cerio, Tim
Subject:

 
 
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Wednesday, August 26, 2015 12:51 PM
To: Kise, Christopher M.
Subject:
 

 

From: CKise@foley.com [mailto:CKise@foley.com] 
Sent: Monday, August 24, 2015 4:22 PM
To: Cerio, Tim
Cc: CKise@foley.com
Subject: 
 

 

From: John.Cooper@lw.com [mailto:John.Cooper@lw.com] 
Sent: Monday, August 24, 2015 3:00 PM
To: Tom Wilmoth; Don Blankenau; Vanessa Silke
Cc: ABID.QURESHI@LW.com
Subject: 
 

 
 

 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



Email: john.cooper@lw.com 
http://www.lw.com

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party. 



From: Cerio, Tim
To: CKise@foley.com
Subject:

 

From: CKise@foley.com [mailto:CKise@foley.com] 
Sent: Monday, August 24, 2015 4:22 PM
To: Cerio, Tim
Cc: CKise@foley.com
Subject: 
 

 

From: John.Cooper@lw.com [mailto:John.Cooper@lw.com] 
Sent: Monday, August 24, 2015 3:00 PM
To: Tom Wilmoth; Don Blankenau; Vanessa Silke
Cc: ABID.QURESHI@LW.com
Subject: 
 

 
 

 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.



From: Dane, Laura
To: Cerio, Tim
Subject: Interviews in Orlando
Date: Wednesday, August 26, 2015 12:49:33 PM

If you are unavailable to go down to Orlando would you like Jack to go with Peter in your place?



From: Cerio, Tim
To: Dane, Laura; Smith, Susan
Subject: FW: Meet & Greet - Thursday September 3rd, 2015
Date: Wednesday, August 26, 2015 12:47:57 PM

FYI
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:45 PM
To: 'Christian.Schoepp@international.gc.ca'
Subject: RE: Meet & Greet - Thursday September 3rd, 2015
 
Good afternoon, Mr. Schoepp.  I don’t know if next Thursday will work – I’m supposed to be out of
 town.  However, even if not, I am happy to get a meeting on the books.  Looking forward to
 meeting.

Best,

Tim
 

From: Christian.Schoepp@international.gc.ca [mailto:Christian.Schoepp@international.gc.ca] 
Sent: Tuesday, August 25, 2015 11:44 AM
To: Cerio, Tim
Subject: Meet & Greet - Thursday September 3rd, 2015
 
Good Morning Mr. Ciero,
 
Congratulation on your new appoint as General Counsel for Executive Office of the Florida
 Governor.
 
My name is Christian F. Schoepp and I am the Senior Consular Officer at the Consulate
 General of Canada in Miami. The Consulate, an entity of the Canadian Government under the
 Department of Foreign Affairs and International Trade, areas of jurisdiction include the State
 of Florida, Puerto Rico and the United States Virgin Islands. Our Consular mandate is to
 provide assistance to Canadian citizens who experience problems or emergency situations that
 arise while outside Canada, including cases of arrest/detention.
 
The reason for my writings this morning is that the new Consul for Consular Affairs, André
 Vachon and I will be in Tallahassee next week Thursday and we would delighted if we could
 meet with you in the morning, regarding the International Transfer Of Offenders. In the past
 we have liaise with your predecessor Mr. Peter Antonacci and have always enjoyed a great
 rapport.
 
The conversation would be informal and about Florida’s process.
 
We have reached out to Ms. Susan Smith, the program coordinator but she is not available.
 
Thank you in advance.



 
Regards,
 
Christian F. Schoepp, MPA, Ph.D

Senior Consular Officer | Agent Consulaire Principal
christian.schoepp@international.gc.ca
Telephone | Téléphone (305) 579-1605
Télécopieur | Facsimile (305) 374-6774
200 South Biscayne Boulevard, Suite 1600,
Miami, Florida, U.S.A., 33131
Consulat Général du Canada | Consulate General of Canada
Gouvernement du Canada | Government of Canada

English:      | Français:      
 
This message is intended for the use of the individual or entity to which it is addressed and may contain personal information
 which is protected under the Privacy Act. Distribution of personal information is restricted under the Privacy Act. Under no
 circumstances should the personal information be distributed without prior consultation with the Consular Operations
 Bureau.
 
Ce courriel est destiné à la personne ou l’entité à qui il est adressé et pourrait contenir de l’information personnelle protégée
 en vertu de la Loi sur la protection des renseignements personnels. La Loi comprend des dispositions limitant la distribution
 d’information personnelle. Ce courriel et l’information qu’il contient ne doivent en aucun cas être communiqués, en tout ou
 en partie, par quelque moyen que ce soit, sans le consentement exprès de la Direction générale des opérations consulaires.
 



From: Dane, Laura
To: Cerio, Tim
Subject: RE: Meet & Greet - Thursday September 3rd, 2015
Date: Wednesday, August 26, 2015 12:47:27 PM

I will get with Susan as soon as she returns from lunch.
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:42 PM
To: Dane, Laura <Laura.Dane@eog.myflorida.com>
Subject: FW: Meet & Greet - Thursday September 3rd, 2015
 
Pls read and let’s discuss?  Why isn’t Susan available?
 

From: Christian.Schoepp@international.gc.ca [mailto:Christian.Schoepp@international.gc.ca] 
Sent: Tuesday, August 25, 2015 11:44 AM
To: Cerio, Tim
Subject: Meet & Greet - Thursday September 3rd, 2015
 
Good Morning Mr. Ciero,
 
Congratulation on your new appoint as General Counsel for Executive Office of the Florida
 Governor.
 
My name is Christian F. Schoepp and I am the Senior Consular Officer at the Consulate
 General of Canada in Miami. The Consulate, an entity of the Canadian Government under the
 Department of Foreign Affairs and International Trade, areas of jurisdiction include the State
 of Florida, Puerto Rico and the United States Virgin Islands. Our Consular mandate is to
 provide assistance to Canadian citizens who experience problems or emergency situations that
 arise while outside Canada, including cases of arrest/detention.
 
The reason for my writings this morning is that the new Consul for Consular Affairs, André
 Vachon and I will be in Tallahassee next week Thursday and we would delighted if we could
 meet with you in the morning, regarding the International Transfer Of Offenders. In the past
 we have liaise with your predecessor Mr. Peter Antonacci and have always enjoyed a great
 rapport.
 
The conversation would be informal and about Florida’s process.
 
We have reached out to Ms. Susan Smith, the program coordinator but she is not available.
 
Thank you in advance.
 
Regards,
 
Christian F. Schoepp, MPA, Ph.D

Senior Consular Officer | Agent Consulaire Principal
christian.schoepp@international.gc.ca
Telephone | Téléphone (305) 579-1605



Télécopieur | Facsimile (305) 374-6774
200 South Biscayne Boulevard, Suite 1600,
Miami, Florida, U.S.A., 33131
Consulat Général du Canada | Consulate General of Canada
Gouvernement du Canada | Government of Canada

English:   | Français:    
 
This message is intended for the use of the individual or entity to which it is addressed and may contain personal information
 which is protected under the Privacy Act. Distribution of personal information is restricted under the Privacy Act. Under no
 circumstances should the personal information be distributed without prior consultation with the Consular Operations
 Bureau.
 
Ce courriel est destiné à la personne ou l’entité à qui il est adressé et pourrait contenir de l’information personnelle protégée
 en vertu de la Loi sur la protection des renseignements personnels. La Loi comprend des dispositions limitant la distribution
 d’information personnelle. Ce courriel et l’information qu’il contient ne doivent en aucun cas être communiqués, en tout ou
 en partie, par quelque moyen que ce soit, sans le consentement exprès de la Direction générale des opérations consulaires.
 



From: Cerio, Tim
To: Christian.Schoepp@international.gc.ca
Subject: RE: Meet & Greet - Thursday September 3rd, 2015
Date: Wednesday, August 26, 2015 12:45:27 PM

Good afternoon, Mr. Schoepp.  I don’t know if next Thursday will work – I’m supposed to be out of
 town.  However, even if not, I am happy to get a meeting on the books.  Looking forward to
 meeting.

Best,

Tim
 

From: Christian.Schoepp@international.gc.ca [mailto:Christian.Schoepp@international.gc.ca] 
Sent: Tuesday, August 25, 2015 11:44 AM
To: Cerio, Tim
Subject: Meet & Greet - Thursday September 3rd, 2015
 
Good Morning Mr. Ciero,
 
Congratulation on your new appoint as General Counsel for Executive Office of the Florida
 Governor.
 
My name is Christian F. Schoepp and I am the Senior Consular Officer at the Consulate
 General of Canada in Miami. The Consulate, an entity of the Canadian Government under the
 Department of Foreign Affairs and International Trade, areas of jurisdiction include the State
 of Florida, Puerto Rico and the United States Virgin Islands. Our Consular mandate is to
 provide assistance to Canadian citizens who experience problems or emergency situations that
 arise while outside Canada, including cases of arrest/detention.
 
The reason for my writings this morning is that the new Consul for Consular Affairs, André
 Vachon and I will be in Tallahassee next week Thursday and we would delighted if we could
 meet with you in the morning, regarding the International Transfer Of Offenders. In the past
 we have liaise with your predecessor Mr. Peter Antonacci and have always enjoyed a great
 rapport.
 
The conversation would be informal and about Florida’s process.
 
We have reached out to Ms. Susan Smith, the program coordinator but she is not available.
 
Thank you in advance.
 
Regards,
 
Christian F. Schoepp, MPA, Ph.D

Senior Consular Officer | Agent Consulaire Principal
christian.schoepp@international.gc.ca
Telephone | Téléphone (305) 579-1605
Télécopieur | Facsimile (305) 374-6774
200 South Biscayne Boulevard, Suite 1600,



Miami, Florida, U.S.A., 33131
Consulat Général du Canada | Consulate General of Canada
Gouvernement du Canada | Government of Canada

English:   | Français:    
 
This message is intended for the use of the individual or entity to which it is addressed and may contain personal information
 which is protected under the Privacy Act. Distribution of personal information is restricted under the Privacy Act. Under no
 circumstances should the personal information be distributed without prior consultation with the Consular Operations
 Bureau.
 
Ce courriel est destiné à la personne ou l’entité à qui il est adressé et pourrait contenir de l’information personnelle protégée
 en vertu de la Loi sur la protection des renseignements personnels. La Loi comprend des dispositions limitant la distribution
 d’information personnelle. Ce courriel et l’information qu’il contient ne doivent en aucun cas être communiqués, en tout ou
 en partie, par quelque moyen que ce soit, sans le consentement exprès de la Direction générale des opérations consulaires.
 



From: Dane, Laura
To: Cerio, Tim
Cc: MacIver, John
Subject: RE: Need to reschedule today"s 3 p.m.
Date: Wednesday, August 26, 2015 12:43:37 PM

Sounds good.
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:43 PM
To: Dane, Laura <Laura.Dane@eog.myflorida.com>
Cc: MacIver, John <John.MacIver@eog.myflorida.com>
Subject: Re: Need to reschedule today's 3 p.m.
 
Nope.  Don't reschedule on my account. 

Sent from my iPhone

On Aug 26, 2015, at 12:42 PM, Dane, Laura <Laura.Dane@eog.myflorida.com> wrote:

John sent you that invite as an FYI. It is not necessary that you attend. But, if you feel
 that it is necessary that you attend we will move the meeting to another time.  
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:38 PM
To: Dane, Laura <Laura.Dane@eog.myflorida.com>
Cc: MacIver, John <John.MacIver@eog.myflorida.com>
Subject: Need to reschedule today's 3 p.m.
 
 



From: Cerio, Tim
To: Dane, Laura
Cc: MacIver, John
Subject: Re: Need to reschedule today"s 3 p.m.
Date: Wednesday, August 26, 2015 12:42:43 PM

Nope.  Don't reschedule on my account. 

Sent from my iPhone

On Aug 26, 2015, at 12:42 PM, Dane, Laura <Laura.Dane@eog.myflorida.com> wrote:

John sent you that invite as an FYI. It is not necessary that you attend. But, if you feel
 that it is necessary that you attend we will move the meeting to another time.  
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:38 PM
To: Dane, Laura <Laura.Dane@eog.myflorida.com>
Cc: MacIver, John <John.MacIver@eog.myflorida.com>
Subject: Need to reschedule today's 3 p.m.
 
 



From: Dane, Laura
To: Cerio, Tim
Cc: MacIver, John
Subject: RE: Need to reschedule today"s 3 p.m.
Date: Wednesday, August 26, 2015 12:42:11 PM

John sent you that invite as an FYI. It is not necessary that you attend. But, if you feel that it is
 necessary that you attend we will move the meeting to another time.  
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:38 PM
To: Dane, Laura <Laura.Dane@eog.myflorida.com>
Cc: MacIver, John <John.MacIver@eog.myflorida.com>
Subject: Need to reschedule today's 3 p.m.
 
 



From: Cerio, Tim
To: Dane, Laura
Subject: FW: Meet & Greet - Thursday September 3rd, 2015
Date: Wednesday, August 26, 2015 12:42:07 PM

Pls read and let’s discuss?  Why isn’t Susan available?
 

From: Christian.Schoepp@international.gc.ca [mailto:Christian.Schoepp@international.gc.ca] 
Sent: Tuesday, August 25, 2015 11:44 AM
To: Cerio, Tim
Subject: Meet & Greet - Thursday September 3rd, 2015
 
Good Morning Mr. Ciero,
 
Congratulation on your new appoint as General Counsel for Executive Office of the Florida
 Governor.
 
My name is Christian F. Schoepp and I am the Senior Consular Officer at the Consulate
 General of Canada in Miami. The Consulate, an entity of the Canadian Government under the
 Department of Foreign Affairs and International Trade, areas of jurisdiction include the State
 of Florida, Puerto Rico and the United States Virgin Islands. Our Consular mandate is to
 provide assistance to Canadian citizens who experience problems or emergency situations that
 arise while outside Canada, including cases of arrest/detention.
 
The reason for my writings this morning is that the new Consul for Consular Affairs, André
 Vachon and I will be in Tallahassee next week Thursday and we would delighted if we could
 meet with you in the morning, regarding the International Transfer Of Offenders. In the past
 we have liaise with your predecessor Mr. Peter Antonacci and have always enjoyed a great
 rapport.
 
The conversation would be informal and about Florida’s process.
 
We have reached out to Ms. Susan Smith, the program coordinator but she is not available.
 
Thank you in advance.
 
Regards,
 
Christian F. Schoepp, MPA, Ph.D

Senior Consular Officer | Agent Consulaire Principal
christian.schoepp@international.gc.ca
Telephone | Téléphone (305) 579-1605
Télécopieur | Facsimile (305) 374-6774
200 South Biscayne Boulevard, Suite 1600,
Miami, Florida, U.S.A., 33131
Consulat Général du Canada | Consulate General of Canada
Gouvernement du Canada | Government of Canada

English:   | Français:    



 
This message is intended for the use of the individual or entity to which it is addressed and may contain personal information
 which is protected under the Privacy Act. Distribution of personal information is restricted under the Privacy Act. Under no
 circumstances should the personal information be distributed without prior consultation with the Consular Operations
 Bureau.
 
Ce courriel est destiné à la personne ou l’entité à qui il est adressé et pourrait contenir de l’information personnelle protégée
 en vertu de la Loi sur la protection des renseignements personnels. La Loi comprend des dispositions limitant la distribution
 d’information personnelle. Ce courriel et l’information qu’il contient ne doivent en aucun cas être communiqués, en tout ou
 en partie, par quelque moyen que ce soit, sans le consentement exprès de la Direction générale des opérations consulaires.
 



From: Dane, Laura
To: Cerio, Tim; Stearns, Heather
Subject: RE: Final Notice: Employee Performance Evaluations for FY 2015 due this week!
Date: Wednesday, August 26, 2015 12:40:26 PM

I have been told by Admin that our office has completed what we needed to complete.
 

From: Cerio, Tim 
Sent: Wednesday, August 26, 2015 12:37 PM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Cc: Dane, Laura <Laura.Dane@eog.myflorida.com>
Subject: RE: Final Notice: Employee Performance Evaluations for FY 2015 due this week!
 
Let’s discuss
 

From: Stearns, Heather 
Sent: Tuesday, August 25, 2015 11:22 AM
To: Cerio, Tim
Subject: FW: Final Notice: Employee Performance Evaluations for FY 2015 due this week!
 
 
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Hanson, Dawn 
Sent: Tuesday, August 25, 2015 10:24 AM
To: Hanson, Dawn <Dawn.Hanson@eog.MyFlorida.com>
Cc: Stevens, Jennifer <Jennifer.Stevens@eog.myflorida.com>; Calloway, Dana
 <Dana.Calloway@eog.MyFlorida.com>
Subject: Final Notice: Employee Performance Evaluations for FY 2015 due this week!
 
Good morning,
 



This email serves as a reminder that Aug. 29, 2015, is the final day to complete your staff’s
 performance evaluations for the July 1, 2014 to June 30, 2015, performance evaluation
 period. On Aug. 30, 2015, all performance evaluations not completed for the period of July 1,
 2014 to June 30, 2015, will be administratively closed.  Evaluations that are administratively
 closed will default to a score of all 3’s for the performance review criteria.  Please contact
 Administration if you have any questions.  Thank you!
 
Dawn Hanson
Director of Administration
Executive Office of the Governor
(850) 717-9210
 

 



From: Cerio, Tim
To: Dane, Laura
Cc: MacIver, John
Subject: Need to reschedule today"s 3 p.m.
Date: Wednesday, August 26, 2015 12:38:27 PM

 



From: Cerio, Tim
To: Stearns, Heather
Cc: Dane, Laura
Subject: RE: Final Notice: Employee Performance Evaluations for FY 2015 due this week!
Date: Wednesday, August 26, 2015 12:37:05 PM

Let’s discuss
 

From: Stearns, Heather 
Sent: Tuesday, August 25, 2015 11:22 AM
To: Cerio, Tim
Subject: FW: Final Notice: Employee Performance Evaluations for FY 2015 due this week!
 
 
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Hanson, Dawn 
Sent: Tuesday, August 25, 2015 10:24 AM
To: Hanson, Dawn <Dawn.Hanson@eog.MyFlorida.com>
Cc: Stevens, Jennifer <Jennifer.Stevens@eog.myflorida.com>; Calloway, Dana
 <Dana.Calloway@eog.MyFlorida.com>
Subject: Final Notice: Employee Performance Evaluations for FY 2015 due this week!
 
Good morning,
 
This email serves as a reminder that Aug. 29, 2015, is the final day to complete your staff’s
 performance evaluations for the July 1, 2014 to June 30, 2015, performance evaluation
 period. On Aug. 30, 2015, all performance evaluations not completed for the period of July 1,
 2014 to June 30, 2015, will be administratively closed.  Evaluations that are administratively
 closed will default to a score of all 3’s for the performance review criteria.  Please contact
 Administration if you have any questions.  Thank you!
 



Dawn Hanson
Director of Administration
Executive Office of the Governor
(850) 717-9210
 

 















            [PUBLISH] 

IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 14-14524  

________________________ 
 

D.C. Docket No. 0:12-cv-62140-RNS 

 

SEMINOLE TRIBE OF FLORIDA,  
a Federally recognized Indian Tribe,  

Plaintiff - Appellee, 

versus 

MARSHALL STRANBURG,  
Interim Executive Director And Deputy Executive Director, 

Defendant - Appellant. 

________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 

(August 26, 2015) 

Before MARTIN and ROSENBAUM, Circuit Judges, and COOGLER,* District 
Judge. 
 
ROSENBAUM, Circuit Judge:  

                                                 
*  Honorable L. Scott Coogler, United States District Judge for the Northern District of 
Alabama, sitting by designation. 
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Benjamin Franklin said, “[I]n this world nothing can be said to be certain, 

except death and taxes.”1  He was almost right.  As this case illustrates, even taxes 

are not certain when it comes to matters affecting Indian tribes.  In this appeal, we 

consider whether Florida’s Rental Tax and Florida’s Utility Tax, as applied to 

matters occurring on Seminole Tribe lands, violate the tenets of federal Indian law.  

For the reasons that follow, we find that the Utility Tax as it involves activities on 

Tribe land does not, but the Rental Tax does. 

I. Background 

A.  Factual Background 

The Seminole Tribe of Florida (“the Tribe”) is a federally recognized Indian 

tribe with multiple reservations in Florida, including one near the city of 

Hollywood and one near the city of Tampa.  The Tribe operates casinos on its 

Hollywood and Tampa reservations.   

In May 2005, the Tribe entered into 25-year leases with two non-Indian 

corporations—Ark Hollywood, LLC, and Ark Tampa, LLC (“the Ark Entities”)—

to provide food-court operations at each casino.  The leases required the Ark 

Entities to pay “to the applicable Federal, tribal and/or Florida governmental 

authority, any and all sales, excise, property and other taxes levied, imposed or 

                                                 
1  Letter from Benjamin Franklin to Jean-Baptiste Le Roy (Nov. 13, 1789), in 12 THE 
WORKS OF BENJAMIN FRANKLIN 160, 161 (John Bigelow, ed., Federal ed. 1904) (1888). 
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assessed.”2  Through the Bureau of Indian Affairs (“BIA”), the Secretary of the 

Interior approved the leases, as required by statute.   

The State of Florida taxes commercial rent payments (the “Rental Tax”).  

See Fla. Stat. § 212.031.  Florida describes the Rental Tax as a tax on the 

“privilege [of engaging] in the business of renting, leasing, letting, or granting a 

license for the use of any real property” in the state.  Id. § 212.031(1)(a).  The tax 

is assessed against the lessee based on the total amount of rent paid.  Id. § 

212.031(1)(c), (2)(a).  Under the law, the landlord collects and remits the tax to the 

state and is liable to pay the tax and incur penalties if it fails to perform these 

duties.  Id. § 212.031(3); see id. § 212.07(2), (3).  The tax itself constitutes a lien 

on the personal property of the lessee, and not, apparently, the land or property of 

the lessor.  Id. § 212.031(4).   

                                                 
2  The text of the lease provides, 

Tenant shall pay . . . to the applicable Federal, tribal and/or Florida 
governmental authority, any and all sales, excise, property and 
other taxes levied, imposed or assessed with respect to (i) the 
occupancy by Tenant of space on Reservation Land, (ii) the 
operation of Tenant’s business, (iii) Tenant’s inventory, furniture, 
trade fixtures, apparatus, equipment, and all leasehold 
improvements installed by Tenant or by Landlord on behalf of 
Tenant (except to the extent such leasehold improvements shall be 
covered by Taxes referred to in Section 6.1) and any other property 
of Tenant, and/or (iv) utility services provided to Tenant at the 
Premises (except those provided by Landlord), including, without 
limitation, [Broward County/Hillsborough County] taxes on 
electricity, gas, water and telecommunication services. 
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Florida also imposes a tax “on gross receipts from utility services that are 

delivered to a retail consumer” in Florida (“the Utility Tax”).  See Fla. Stat. § 

203.01(1)(a)(1) (2012).3  The statute permits a utility provider, at its discretion, to 

separately state this Utility Tax as a line item on the customer’s bill but does not 

require it to do so.  See id. § 203.01(4).  If the provider does separately state the tax 

on the bill, the statute requires the consumer to remit the tax to the service provider 

and states that the tax becomes part of the debt owed to (and recoverable by) the 

service provider.  Id.  The statute clarifies, though, that the “tax is imposed upon 

every person for the privilege of conducting a utility or communications services 

business, and each provider of the taxable services remains fully and completely 

liable for the tax, even if the tax is separately stated as a line item or component of 

the total bill.”  Id. § 203.01(5).   

Similarly, Florida’s administrative regulations specify that even when stated 

on the consumer’s bill, the “tax is imposed on the privilege of doing business, and 

it is an item of cost to the distribution company,” who “remains fully and 

completely liable for the payment of the tax, even when the tax is wholly or 

partially separately itemized on the customer’s bill.”  Fla. Admin. Code R. 12B-

6.0015(3)(a).  A service provider may, however, claim a credit or refund for net 

                                                 
3  A new version of the utility tax statute took effect on July 1, 2014, with minor changes in 
language that are not relevant to this lawsuit.  Act of May 12, 2014, ch. 38, sec. 4, 2014 Fla. 
Laws 4-9.  We cite language from the version that was in effect at the time the Tribe filed its 
lawsuit in October 2012. 

Case: 14-14524     Date Filed: 08/26/2015     Page: 4 of 64 



5 
 

uncollected billings when it prepays the tax to the state based on gross billings, as 

opposed to actual gross receipts.  Fla. Admin. Code R. 12B-6.005(1)(e).  A service 

provider who fails to remit the tax to the state is also guilty of a misdemeanor.  Fla. 

Stat. § 203.01(6). 

Florida assessed the Rental Tax against the Ark Entities for the period of 

July 2005 through June 2008.  The Tribe has paid the Utility Tax stated as a 

component of its utility bill.  Although the Tribe applied to the Florida Department 

of Revenue for a refund of the amount of the Utility Tax it paid beginning in 2008 

through July 2011, it was denied a refund.  The Ark Entities also applied for a 

refund of the Rental Tax, which was denied.   

B.  Procedural History 

Following these denials, on October 30, 2012, the Tribe filed a federal 

complaint against the State of Florida and Marshall Stranburg, the interim 

Executive Director of the Florida Department of Revenue,4 seeking declaratory and 

injunctive relief.  Within the next few days, the Ark Entities filed suits in the 

Florida state courts contesting the denials of their refunds.  Both state cases were 

still pending at the time this appeal was filed, although the case related to the 

Hollywood casino was apparently stayed pending the disposition of the federal 

case.   

                                                 
4  Stranburg was appointed the Executive Director of the agency on April 23, 2013. 
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Stranburg sought dismissal of the Tribe’s federal complaint on multiple 

grounds, including “the abstention doctrine and the principles of exhaustion and 

comity.”  The United Stated District Court for the Southern District of Florida 

rejected the abstention argument, noting that “this case involves a different 

plaintiff, seeking prospective injunctive relief and declaratory relief unrelated to 

Ark Hollywood’s and Ark Tampa’s requested refund.  This Court will not shirk its 

obligation to adjudicate this matter, when it so clearly has jurisdiction over the 

issues presented.”  Stranburg did not raise the comity or abstention issue again in 

the district court.5 

After conducting limited discovery, the parties cross-moved for summary 

judgment.  The district court granted summary judgment in favor of the Tribe on 

all of its claims.  With respect to the Rental Tax, the court concluded that 25 

U.S.C. § 465 expressly prohibits the Rental Tax because the Rental Tax is a tax on 

Indian land rights.  See Seminole Tribe of Fla. v. Florida, 49 F. Supp. 3d 1095, 

1097-98 (S.D. Fla. 2014).  The district court also held in the alternative that if the 

statute did not expressly prohibit the Rental Tax, the tax was nonetheless 

preempted by federal law and impermissibly interfered with tribal sovereignty.  Id. 

at 1098-102.  In reaching this holding, the district court gave deference, short of 

                                                 
5  The district court dismissed the State of Florida as a defendant based on Eleventh 
Amendment immunity grounds. 
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full Chevron deference, to BIA regulations that prohibit taxes on leases of Indian 

land.  See id. at 1099-100. 

As for the Utility Tax, the district court similarly found it to be 

impermissible.  In particular, the court reasoned that the legal incidence of the 

Utility Tax fell on the Tribe, not on the utility company, and federal law generally 

prohibits taxing Indians for on-reservation activities.  See id. at 1103-08. 

Stranburg now appeals the district court’s rulings.  With respect to the 

Rental Tax, Stranburg contends that the district court erred both in finding a 

statutory prohibition of the tax and federal preemption of the tax.  Stranburg also 

revives his comity argument, asserting that the district court should never have 

adjudicated the Rental Tax claim while the Ark Entities’ state-court cases were 

pending.   

Stranburg further contends that the district court erred in determining the 

legal incidence of the Utility Tax to be on the Tribe rather than on the utility 

company.  Because, in Stranburg’s view, the tax falls on the utility company, he 

argues that the district court should have conducted a preemption inquiry.  With 

the benefit of the parties’ briefs and oral argument, we now affirm in part and 

reverse in part. 
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II. Standards of Review 

We review a district court’s grant of summary judgment de novo, 

considering all the evidence and viewing facts in the light most favorable to the 

non-moving party.  Morales v. Zenith Ins. Co., 714 F.3d 1220, 1226 (11th Cir. 

2013).  Summary judgment is appropriate only when “there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.”  

Id.  A court should grant summary judgment against a party “who fails to make a 

showing sufficient to establish the existence of an element essential to that party’s 

case.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 2552 (1986). 

We review a district court’s ruling on abstention for an abuse of discretion.  

Ambrosia Coal & Constr. Co. v. Pagés Morales, 368 F.3d 1320, 1332 (11th Cir. 

2004).  A district court abuses its discretion if it misapplies the law or makes 

findings of fact that are clearly erroneous.  Id. (citations omitted). 

III. Florida’s Rental Tax 

Stranburg contends on appeal that the district court erred in finding the Ark 

Entities statutorily exempt from Florida’s Rental Tax, in its alternative holding that 

federal law preempts the Rental Tax, and in its failure to dismiss the Tribe’s 

challenge on comity grounds.  After carefully considering this issue of first 

impression in our Circuit, we conclude that the district court correctly interpreted 

25 U.S.C. § 465 to preclude Florida from collecting its Rental Tax on the rent 
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payments made by non-Indian lessees of protected Indian reservation land.  

Although Stranburg’s arguments are not without some appeal, we nonetheless find 

that the Tribe’s interpretation best comports with the statutory text and purpose, the 

relevant Supreme Court case law, and the general canon that statutes be construed 

in Indians’ favor.  Accordingly, we affirm the district court on this basis. 

We further hold that, even if the statutory exemption did not apply, federal 

law preempts the Rental Tax in this case under the balancing inquiry outlined in 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 100 S. Ct. 2578 (1980).  

While we respectfully disagree with the district court’s application of the Bracker 

inquiry because it relied on a conclusion of preemption promulgated by the 

Secretary of the Interior instead of conducting its own particularized inquiry, we 

nonetheless affirm the ultimate preemption holding based on a de novo Bracker 

analysis of the record before us. 

A. Statutory Exemption 

The district court concluded that 25 U.S.C. § 465 barred Florida from 

assessing its Rental Tax against the non-Indian lessees of the Tribe’s reservation 

land.  The district court, as does the Tribe on appeal, relied heavily on the Supreme 

Court’s decision in Mescalero Apache Tribe v. Jones, 411 U.S. 145, 93 S. Ct. 1267 

(1973), for the proposition that § 465 prohibits taxes on land rights that are so 
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connected to the land that the tax amounts to a tax on the land itself.  We agree 

with the district court’s analysis. 

The Indian Reorganization Act of 1934 was passed by Congress with the 

intent of “rehabilitat[ing] the Indian’s economic life and [giving] him a chance to 

develop the initiative destroyed by a century of oppression and paternalism,” 

through, among other things, giving tribes greater control over their affairs and 

property.  See Mescalero, 411 U.S. at 152, 93 S. Ct. at 1272 (citations and internal 

quotation marks omitted).  Section 5 of the Act, codified at 25 U.S.C. § 465, has 

been described as the “capstone” of the Indian Reorganization Act’s land 

provisions, provisions that were designed to improve Indians’ economic standing 

through the use of land acquired by the Secretary of the Interior “with at least one 

eye directed toward how tribes will use those lands to support economic 

development.”  See, e.g., Match-E-Be-Nash-She-Wish Band of Pottawatomi 

Indians v. Patchak, 132 S. Ct. 2199, 2211 (2012).  Accordingly, Section 5 of the 

Act authorizes the Secretary “to acquire . . . any interest in lands, water rights, or 

surface rights to lands . . . for the purpose of providing land for Indians.”  25 

U.S.C. § 465.  The statute provides that title to the land or rights acquired will be 

taken by the United States in trust for the Indian tribe and that “such lands or rights 
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shall be exempt from State and local taxation.”6  Id.  The Supreme Court has held 

that, “[o]n its face, the statute exempts land and rights in land” from state taxation.  

Mescalero, 411 U.S. at 155, 93 S. Ct. at 1274. 

In Mescalero, the Indian plaintiffs operated a ski resort on off-reservation 

land in New Mexico that was developed under the 1934 Act.7  Id. at 146, 93 S. Ct. 

at 1269.  New Mexico sought to levy two taxes related to the ski resort:  a gross-

receipts tax from the sale of services and tangible property at the resort and a use 

tax based on the purchase price of materials used to construct two ski lifts at the 

resort.  Id. at 147, 93 S. Ct. at 1269-70.  The Supreme Court first rejected a blanket 

characterization of the resort as a “federal instrumentality” that would be exempt 

from all state taxation, id. at 150-55, 93 S. Ct. at 1271-74, and then considered the 

language from § 465.   

In analyzing § 465’s application to the gross-receipts tax, the Court observed 

that while the statute precluded taxes on land or on rights in land, it did not exempt 

from state taxation the income derived from the use of the land.  Id. at 155, 93 S. 

Ct. at 1274.  The Court first noted that tax exemptions are not granted by 

implication and then recalled that not all state and federal taxes on Indians are 

                                                 
6  Stranburg does not appear contest that the Tribe’s Hollywood and Tampa reservations 
qualify as land acquired and held in trust under this statute. 
7  The land was actually leased from the United States Forestry Service, but the Court found 
that the land fell under § 465 despite its unique provenance.  See 411 U.S. at 155 n.11, 93 S. Ct. 
1274 n.11. 
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categorically barred.  Id. at 156-57, 93 S. Ct. at 1274-75.  For example, the Court 

cited its prior decisions in Choteau v. Burnet, 283 U.S. 691, 51 S. Ct. 598 (1931), 

and Leahy v. State Treasurer, 297 U.S. 420, 56 S. Ct. 507 (1936), in which the 

Court upheld, respectively, federal and state income taxes on income derived from 

oil, gas, and mineral exploration on Indian lands after that income was distributed 

from a federal trust fund to individual Indians.  In those cases, the Supreme Court 

decided, in part, that income distributed to individual Indian tribe members and 

freely useable by them was taxable even when the source of that income was 

exempt from taxation.  See Choteau, 283 U.S. at 696-97, 51 S. Ct. at 600-01; 

Leahy, 297 U.S. at 421, 56 S. Ct. at 507.  Ultimately, the Mescalero Court likened 

the gross-receipts tax to these taxes on income, as opposed to a tax on property, 

and found that it was not barred by § 465.  411 U.S. at 157, 93 S. Ct. at 1275. 

In contrast, the Court did hold that § 465 prohibited the state’s use tax on the 

ski-lift materials.  The Court observed that under the statute, “these permanent 

improvements on the Tribe’s tax-exempt land would certainly be immune from the 

State’s ad valorem property tax.”  Id. at 158, 93 S. Ct. at 1275.  As the Court 

explained, use “is among the ‘bundle of privileges that make up property or 

ownership’ of property and, in this sense, at least, a tax upon ‘use’ is a tax upon the 

property itself.”  Id. (citation omitted).  While conceding that not all use taxes 

could be viewed as property taxes, the Court concluded that “use of permanent 
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improvements upon the land is so intimately connected with use of the land itself 

that an explicit provision relieving the latter of state tax burdens must be construed 

to encompass an exemption for the former.”  Id. at 158, 93 S. Ct. at 1275-76. 

In our view, Mescalero stands for the proposition that § 465 precludes state 

taxation of that “bundle of privileges that make up property or ownership of 

property.”  See id. at 158, 93 S. Ct. at 1275 (citation and internal quotation marks 

omitted).  The ability to lease property is a fundamental privilege of property 

ownership.  See, e.g., Terrace v. Thompson, 263 U.S. 197, 215, 44 S. Ct. 15, 17-18 

(1923) (noting that “essential attributes of property” include “the right to use, 

lease, and dispose of it for lawful purposes”).  By taxing the “privilege” of 

“engag[ing] in the business of renting, leasing, letting, or granting a license for the 

use of any real property,” the State of Florida is taxing a privilege of ownership 

just as New Mexico’s tax in Mescalero taxed the privilege of use. 

Stranburg attempts to overcome this analysis in several ways.  First, he tries 

to distinguish the Rental Tax from the tax in Mescalero and limit the holding of 

that case.  Next, he asserts that the Supreme Court has foreclosed the district 

court’s reading of Mescalero with its decision in Cotton Petroleum Corp. v. New 

Mexico, 490 U.S. 163, 109 S. Ct. 1698 (1989).  And finally, he relies on caselaw 

from the Ninth Circuit purportedly upholding a similar tax in California.  We find 

none of Stranburg’s arguments ultimately persuasive. 
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1.   The Rental Tax Is Not Materially Distinguishable from the Use Tax in 
Mescalero that the Supreme Court Determined Violated § 465 

 Stranburg’s efforts to distinguish the Rental Tax from the tax at issue in 

Mescalero gain no traction.  Specifically, Stranburg characterizes the Rental Tax as 

a “transactional tax on the payment of rent” and likens it more to the gross-receipts 

tax in Mescalero as a tax on income rather than on the land.8  And, of course, the 

Tribe receives income from the rent payments.   

But these payments secure a lessee’s possessory interest in the land for the 

duration of the lease.  See generally Winters Coal Co. v. Comm’r, 496 F.2d 995, 

998 (5th Cir. 1974) (plurality op.) (“There is little conflict or disagreement with the 

old hornbook principle that a lease is a conveyance and creates in the lessee an 

estate which entitles him to exclusive possession unless certain rights are reserved 

by the lessor.”); Lease, Black’s Law Dictionary (10th ed. 2014) (“A contract by 

which a rightful possessor of real property conveys the right to use and occupy the 

property in exchange for consideration, usu[ally] rent”).  Just as the use of 

                                                 
8  Although Stranburg analogizes rent to income derived from the land, elsewhere, he is 
careful to describe the legal incidence of the Rental Tax as falling on the payments by the non-
Indian lessees rather than on the Tribe’s income.  His reasons for doing so are well-founded, as 
states generally may not tax Indian tribes for on-reservation activities.  See Okla. Tax Comm’n v. 
Chickasaw Nation, 515 U.S. 450, 458, 115 S. Ct. 2214, 2220 (1995).  We assume for this 
opinion that Stranburg is correct that the legal incidence of Florida’s Rental Tax falls on the non-
Indian lessees, an assumption not challenged by the Tribe.  Even so, our conclusion does not 
change.  By the plain text of the statute, the tax exemption contained in § 465 attaches to the land 
and the rights in that land protected under the statute.  See 25 U.S.C. § 465 (“[S]uch lands or 
rights shall be exempt from State and local taxation.” (emphasis added)).  So, even if the legal 
incidence of the Rental Tax falls on the Ark Entities, the tax itself is expressly precluded because 
a tax on the payment of rent is indistinguishable from an impermissible tax on the land. 
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permanent improvements on land “is so intimately connected with use of the land 

itself,” Mescalero, 411 U.S. at 158, 93 S. Ct. at 1275, payment under a lease is 

intimately and indistinguishably connected to the leasing of the land itself.  And in 

this respect, the Rental Tax is distinguishable from the gross-receipts sales tax in 

Mescalero or the severance and excise taxes discussed in cases like Cotton 

Petroleum, 490 U.S. at 168-69 & n.4, 109 S. Ct. at 1703, or Oklahoma Tax 

Commission v. Texas Co., 336 U.S. 342, 345-47, 69 S. Ct. 561, 563-64 (1949).9  

Florida’s Rental Tax is a tax on a right in land, while the others tax economic 

                                                 
9  Cotton Petroleum, which is discussed more fully below, involved a challenge to five 
taxes levied by New Mexico on the production of oil and gas from leased Indian lands.  490 U.S. 
at 168-69 & n.4, 109 S. Ct. at 1703 & n.4.  Texas Co. involved a challenge by non-Indian lessees 
to two Oklahoma taxes, one a tax on the gross production value of oil and gas and the other an 
excise tax on every barrel of oil produced in the state.  336 U.S. at 345-47, 69 S. Ct. at 563-64.  
In Texas Co., the Oklahoma Supreme Court had invalidated the taxes on the basis that the lessees 
were instrumentalities of the Federal government.  Id. at 348, 69 S. Ct. at 565.  In reversing the 
state supreme court, the United States Supreme Court noted that intergovernmental immunity did 
not extend tax immunity to property or gains earned by private persons under a lease of restricted 
Indian land.  Id. at 363, 69 S. Ct. at 572.  Although the Court’s holding rested on interpreting the 
intergovernmental-immunity doctrine, significantly, the Court emphasized in Texas Co. that the 
case “present[ed] no question concerning the immunity of the Indian lands themselves from state 
taxation,” id. at 353, 69 S. Ct. at 567, and distinguished the taxable nature of oil removed from 
the land itself, see, e.g., id. at 354, 358, 69 S. Ct. at 568, 570. 
 
 In its discussion of New Mexico’s gross-receipts tax, Mescalero also cited Texas Co. for 
the proposition that “[l]essees of otherwise exempt Indian lands are also subject to taxation.”  
Mescalero, 411 U.S. at 157, 93 S. Ct. at 1275.  Stranburg seizes on this statement as a 
declaration that all lessees of Indian land are subject to all state taxation.  But Stranburg’s 
assertion ignores both the context of Mescalero—where the statement was included in the 
discussion of the gross-receipts tax, and not the tax on land—and the context of Texas Co.—
which dealt with taxes on oil that had been removed from the land.  Accordingly, the citation to 
Texas Co. in Mescalero does not have the reach Stranburg attributes to it and stands for the now 
uncontroversial proposition that non-Indian lessees of Indian land may be subject to some state 
taxation.  See, e.g., Cotton Petroleum, 490 U.S. at 175, 109 S. Ct. at 1707. 
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activity (sales receipts) or tangible property (oil or gas) removed by one or more 

degrees from the land. 

Additionally, to the extent any ambiguity exists with respect to the tax 

exemption contained in § 465, resolving that ambiguity in favor of the Tribe 

comports with the long-standing canon that statutes be construed liberally in favor 

of Indians.  See Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766, 105 S. 

Ct. 2399, 2403 (1985) (citations omitted) (“[S]tatutes are to be construed liberally 

in favor of the Indians, with ambiguous provisions interpreted to their benefit.”).  

We acknowledge that the Supreme Court has cautioned that this canon “is offset by 

the canon that warns us against interpreting federal statutes as providing tax 

exemptions unless those exemptions are clearly expressed.”  Chickasaw Nation v. 

United States, 534 U.S. 84, 95, 122 S. Ct. 528, 535-36 (2001).  But no “offset” is 

warranted here.  Unlike a tax exemption purportedly legislated “through an 

inexplicit numerical cross-reference,” id. at 90, 122 S. Ct. at 533, § 465 expressly 

exempts land and rights in that land from state taxation.  Any “ambiguity” present 

centers not around the existence of a tax exemption, but rather the scope of the 

land rights included within that exemption.   

In sum, we find that construing § 465 to preclude Florida’s Rental Tax 

aligns with the text and purpose of the Indian Reorganization Act, the Supreme 
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Court’s interpretation of § 465 in Mescalero, and the general canon that statutes be 

construed in Indians’ favor. 

2. Cotton Petroleum Does Not Foreclose the Statutory Exemption 

Stranburg argues further, though, that even if Mescalero can be read to 

preclude the Rental Tax, that reading was subsequently abrogated by the Supreme 

Court in Cotton Petroleum.  We disagree. 

In Cotton Petroleum, the Supreme Court confronted the question of whether 

New Mexico could impose taxes on oil and gas produced by non-Indian lessees of 

wells located on the tribe’s reservation.  490 U.S. at 166, 109 S. Ct. at 1702.  In 

answering that question, the Court looked to the Indian Mineral Leasing Act of 

1938 (“1938 Act”), 25 U.S.C. § 396a, and its predecessors, which permitted the 

tribe to lease reservation land for mineral exploitation, subject to approval by the 

Secretary of the Interior.  Id. at 167, 109 S. Ct. at 1702.   

The Court recounted its shifting doctrines concerning state taxation of non-

Indian lessees’ oil production, noting that its old rule required the tax to be 

specifically authorized by Congress, while the new rule upheld the state’s tax 

unless it was “expressly or impliedly prohibited by Congress.”  Id. at 173, 109 S. 

Ct. at 1706.  The “current doctrine” permits a state, absent a grant of tax immunity 

by Congress, to “impose a nondiscriminatory tax on private parties with whom the 

Case: 14-14524     Date Filed: 08/26/2015     Page: 17 of 64 



18 
 

United States or an Indian tribe does business, even though the financial burden of 

the tax may fall on the United States or tribe.”  Id. at 175, 109 S. Ct. at 1707.   

Although the Court found no express discussion of taxation in the 1938 Act, 

it concluded that the silence of Congress on the issue was explained by the shifting 

doctrines.  As the Court noted, predecessors to the 1938 Act dealing with leasing 

of Indian lands for mineral exploitation expressly permitted state taxation.  See id. 

at 181-83, 109 S. Ct. at 1710-11; see also 25 U.S.C. § 398; 25 U.S.C. § 398c.  

These express authorizations in 1924 and 1927 were in line with the earlier 

doctrine.  But by 1938 the new doctrine was in place, and the Court refused to read 

the silence of the 1938 Act as either a repeal of the previously authorized state 

taxes or an implied prohibition on state taxation.  Id. at 182, 109 S. Ct. at 1710. 

Although the Cotton Petroleum Court was analyzing the 1938 Act, in a 

footnote, it commented that the Indian Reorganization Act of 1934, among other 

Indian-related statutes, “no more express[es] a congressional intent to pre-empt 

state taxation of oil and gas lessees than does the 1938 Act.”  Id. at 183 n.14, 109 

S. Ct. at 1711 n.14 (emphasis added).  Based on this footnote, Stranburg asserts 

that the Supreme Court “concluded squarely” that § 465 does not express a 

congressional intent to preempt state taxation on all lessees of Indian land.  But 

Stranburg’s argument overlooks the fact that the Supreme Court’s comment 

applies to just oil and gas lessees specifically, which are fundamentally different 
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from general land leases, in that they allow extraction of products from the land.  

The Court, in this footnote, simply did not address the full scope of § 465’s tax 

exemption.  Extending the Cotton Petroleum footnote to encompass all lessees of 

Indian land would ignore both the express text and the larger context of the Court’s 

opinion. 

3. The Ninth Circuit’s Construction of the Statute 

Stranburg also relies heavily on the Ninth Circuit cases of Agua Caliente 

Band of Mission Indians v. Riverside County, 442 F.2d 1184 (9th Cir. 1971), Fort 

Mojave Tribe v. San Bernardino County, 543 F.2d 1253 (9th Cir. 1976), and 

Confederated Tribes of Chehalis Reservation v. Thurston County Board of 

Equalization, 724 F.3d 1153, 1158 n.7 (9th Cir. 2013), for the proposition that § 

465 does not preclude the Rental Tax.  In Agua Caliente, the Ninth Circuit upheld 

(over a persuasive dissent that foreshadowed the Bracker inquiry) California’s 

possessory-interest tax, which it characterized as a tax on the “full cash value of 

the lessee’s interest” in the land rather than a tax on the “land as such.”  See 442 

F.2d at 1186.  In Fort Mojave, the Ninth Circuit held that another section of the 

Indian Reorganization Act did not preempt the possessory-interest tax because the 

tax did not threaten to encumber the Indian’s interest.  543 F.2d at 1256.  

Significantly, neither the Agua Caliente nor Fort Mojave decisions mentioned or 

apparently considered § 465 at all. 
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In Chehalis Reservation, the Ninth Circuit recently invalidated a 

Washington state tax on permanent improvements owned by a non-Indian 

corporation on Indian land acquired under § 465.  724 F.3d at 1157-58.  In a 

footnote in that opinion, the Ninth Circuit panel commented that the taxes upheld 

in Agua Caliente and Fort Mojave were distinguishable from the Washington tax 

and the New Mexico tax in Mescalero because, in the former cases, the state 

imposed taxes on non-Indian lessees’ possessory interests while, in the latter, the 

states imposed property taxes on the land, which included permanent 

improvements to the land.  Id. at 1158 n.7.   

Stranburg argues that after Chehalis Reservation, the Ninth Circuit has 

determined that § 465 “bars state taxes directly on land or on permanent 

improvements to land, and only those two areas,” and urges us to adopt that 

reading here.  But Stranburg’s construction is too narrow.  First, the Chehalis 

Reservation footnote did not limit § 465’s application to only land and permanent 

improvements on land.  Indeed, it recognized that § 465 precluded taxes on land 

and on land rights; it just implicitly decided, without elaboration, that possessory 

interests were not rights in the land.  See id.  Moreover, in Mescalero, the Supreme 

Court itself did not expressly limit its holding to only permanent improvements.  

The opinion points out that not all “use taxes for all purposes” can be deemed to be 

property taxes.  See Mescalero, 411 U.S. at 158-59, 93 S. Ct. at 1275-76.  The 
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necessary implication is that some use taxes, of which permanent improvements 

are but one, may be deemed so akin to property taxes that § 465 would bar their 

imposition. 

Further, while the language of the Chehalis Reservation footnote suggests 

that the Ninth Circuit determined in Agua Caliente that § 465 did not bar taxes on 

non-Indian possessory interests of Indian land, the fact remains that neither Agua 

Caliente nor Fort Mojave ever analyzed the applicability of § 465 to the possessory 

interests being taxed.10  Thus, even to the extent that a tax on the full-cash value of 

a lessee’s possessory interest can be viewed as analogous to a tax on the payment 

of rent, we do not find the Ninth Circuit’s bare statement in the Chehalis 

Reservation footnote that § 465 does not apply to taxes on such interests to be 

persuasive. 

Diving more deeply into the Ninth Circuit cases similarly does not help 

Stranburg.  Significantly, Agua Caliente was decided before Mescalero.  In the 

absence of Mescalero, the Ninth Circuit likened California’s tax to the tax found 

permissible in United States v. City of Detroit, 355 U.S. 466, 78 S. Ct. 474 (1958), 

in which the Supreme Court upheld a state tax on the privilege of commercially 

renting property, even though the property in question was owned by the United 

                                                 
10  In fact, it is not entirely clear that the Indian land at issue in Fort Mojave or, especially, in 
Agua Caliente fell within the ambit of § 465 at all.  See, e.g., Fort Mojave, 543 F.2d at 1255; 
Agua Caliente, 442 F.2d at 1187 & n.13. 
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States.  At the time that the cases were decided, the Supreme Court in City of 

Detroit and the Ninth Circuit in Agua Caliente both viewed a “tax imposed upon 

the use of property [as] something distinct from a tax imposed upon the property 

itself.”  City of Detroit, 355 U.S. at 470, 78 S. Ct. at 476; Agua Caliente, 442 F.2d 

at 1186-87.   

But two problems exist with relying on these cases here.  First, the Supreme 

Court’s subsequent decision in Mescalero expressly recognized that some uses are 

so intimately connected with the land that a tax on those uses is essentially a tax on 

the land, obliterating any categorical distinction between use taxes and property 

taxes.  See Mescalero, 411 U.S. at 158, 93 S. Ct. at 1275-76.   

Second, City of Detroit is distinguishable in that the source of any tax 

exemption for the United States was the intergovernmental immunity doctrine, a 

doctrine that has been “‘thoroughly repudiated’ by modern case law.”  See Cotton 

Petroleum, 490 U.S. at 174, 109 S. Ct. at 1706.  Here, the source of the tax 

exemption is a federal statute.  Section 465 contains an explicit congressional 

expression of a tax exemption, the contours of which must be interpreted like any 

other statute. 

So we are not persuaded by Stranburg’s reliance on the Ninth Circuit’s cases 

involving California’s possessory-interest tax.  Instead, we hold that § 465 bars 

Florida from assessing its Rental Tax against the Ark Entities.  This construction of 
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the statute more closely comports with what the statutory text actually protects, 

with what the Supreme Court decided in Mescalero, with the purposes of § 465 

more generally, and with the general statutory canon that statutes be construed in 

favor of Indians.   Accordingly, we affirm the district court’s order invalidating the 

application of Florida’s Rental Tax to the properties at issue in this case. 

B. Federal Law Preempts the Rental Tax 

 We could, of course, stop our analysis regarding the Rental Tax at this point, 

since we have concluded that application of the Rental Tax in this case violates § 

465.  But this case raises a matter of first impression, so we also consider the 

alternative basis that the district court relied on in invalidating the Rental Tax. 

Even if § 465 did not expressly preclude assessment of the Rental Tax 

against the Ark Entities, the Rental Tax is nonetheless preempted by federal law.  

The district court concluded that the state Rental Tax was preempted because the 

district court accorded “the full amount of deference available under the law” to a 

balancing test conducted by the Secretary of the Interior in promulgating 

regulations governing the leasing of Indian land—including a regulation that 

prohibits rental taxes.  Seminole Tribe, 49 F. Supp. 3d at 1099-100.   

On appeal, Stranburg contests this ruling on a number of fronts.  He 

contends that the Secretary’s analysis is entitled to no deference by any court 

because, in Stranburg’s view, it does not purport to decide the preemption 
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question, it was the product of flawed rulemaking, and it is substantively incorrect.  

Stranburg also suggests that even if the regulations and analysis must be given 

weight, that weight should be minimal because the terms of the Ark Entities’ leases 

are controlling.  And finally, Stranburg argues that he prevails on a de novo 

Bracker balancing analysis because the Tribe has not put forth any evidence of its 

interests while the state has demonstrated its interest in the Rental Tax based on the 

services it provides on the Tribe’s reservations.  Although we decline to accord the 

regulations deference in conducting a Bracker inquiry, we nonetheless find that 

under a de novo Bracker analysis, the Rental Tax is preempted by federal law. 

In Bracker, the Supreme Court addressed a challenge to Arizona’s motor-

carrier license and use fuel taxes as applied to non-Indian timber enterprises 

harvesting timber on reservation land.  448 U.S. at 137-38, 100 S. Ct. at 2580-81.  

The Court outlined several general Indian law taxation principles, including “two 

independent but related barriers to the assertion of state regulatory authority over 

tribal reservations and members.  First, the exercise of such authority may be pre-

empted by federal law. . . . Second, it may unlawfully infringe ‘on the right of 

reservation Indians to make their own laws and be ruled by them.’”  Id. at 142, 100 

S. Ct. at 2583 (citations omitted).  The Court also “rejected the proposition that in 

order to find a particular state law to have been preempted by operation of federal 

law, an express congressional statement to that effect is required.”  Id. at 144, 100 
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S. Ct. at 2584.  Of note, the Court commented that it is “generally unhelpful” to 

apply existing law regarding federal-state preemption to Indian law preemption.  

Id. at 143, 100 S. Ct. 2583.   

As the Court explained, state law is generally inapplicable to on-reservation 

conduct by Indians, given the overwhelming federal interest in encouraging tribal 

self-government.  Id. at 144, 100 S. Ct. at 2584.  To analyze the more difficult 

question of whether state regulation of non-Indian activity on the reservation is 

preempted by federal law, Bracker called for “a particularized inquiry into the 

nature of the state, federal, and tribal interests at stake, an inquiry designed to 

determine whether, in the specific context, the exercise of state authority would 

violate federal law.”  Id. at 144-45, 100 S. Ct. at 2584. 

In turning to Arizona’s tax scheme, the Court first considered the federal 

interests at stake, observing that the “Federal Government’s regulation of the 

harvesting of Indian timber is comprehensive” and citing congressional statutes, 

Department of the Interior regulations, and day-to-day supervision by the BIA.  Id. 

at 145-48, 100 S. Ct. at 2584-86.  Indeed, the Court stated, the “federal regulatory 

scheme is so pervasive as to preclude the additional burdens sought to be imposed” 

by the state taxes.  Id. at 148, 100 S. Ct. at 2586.  Moreover, the Court reasoned 

that the state taxes would undermine federal policies of guaranteeing the benefit of 

timber harvests to Indians, as well as general policies designed to revitalize Indian 
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economies and self-government.  Id. at 149, 100 S. Ct. 2586.  For instance, the 

Court determined that the taxes would complicate the Secretary’s setting of fees, 

reduce tribal revenues, and diminish the profit that potential contractors could 

realize.  Id. at 149, 100 S. Ct. at 2587. 

With regard to the state’s interest, the Court found none beyond a “general 

desire to raise revenue.”  Id. at 150, 100 S. Ct. at 2587.  Nor, as the Court 

observed, was this “a case in which the State seeks to assess taxes in return for 

governmental functions it performs for those on whom the taxes fall.”  Id., 100 S. 

Ct. at 2587.  Even though the fuel tax was designed to compensate the state for the 

use of its highways, the on-reservation roads at issue were neither built nor 

maintained by the state.  Id.  As a result, the Court concluded that the state’s 

generalized interest was insufficient to overcome the comprehensive and pervasive 

regulation of the harvesting of Indian timber and the threats to federal policies 

posed by the taxes.  See id. at 151, 100 S. Ct. at 2588. 

Two years later, the Court decided Ramah Navajo School Board v. Bureau 

of Revenue, 458 U.S. 832, 102 S. Ct. 3394 (1982).  In Ramah, the Court struck 

down New Mexico’s gross-receipts tax as assessed on a non-Indian contractor who 

built a school on the reservation.  Id. at 834, 102 S. Ct. at 3396.  The Court found 

the tax preempted, in part, because the state did “not seek to assess its tax in return 

for the governmental functions it provides to those who must bear the burden of 
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paying this tax.”  Id. at 843, 102 S. Ct. at 3401.  While the New Mexico tax was 

“intended to compensate the State for granting ‘the privilege of engaging in 

business,’” the state had “not explained the source of its power to levy such a tax . . 

. where the ‘privilege of doing business’ on an Indian reservation is exclusively 

bestowed by the Federal Government.”  Id. at 844, 102 S. Ct. at 3402. 

The Supreme Court once again applied the Bracker balancing test in Cotton 

Petroleum, this time upholding the state tax.  In so doing, the Court emphasized 

that the test is a “flexible one sensitive to the particular state, federal, and tribal 

interests involved.”  Cotton Petroleum, 490 U.S. at 184, 109 S. Ct. at 1711.  In 

contrasting Cotton Petroleum’s situation with those found in Bracker and Ramah, 

the Court observed that those two cases “involved complete abdication or 

noninvolvement of the State in the on-reservation activity,” while in Cotton 

Petroleum, New Mexico provided “substantial services” to Cotton Petroleum and 

the tribe.   Id. at 185, 109 S. Ct. at 1712.   The Court further distinguished Cotton 

Petroleum’s situation by finding that no economic burden fell on the tribe due to 

the state taxes and that the state did regulate “the spacing and mechanical integrity 

of [oil] wells located on the reservation,” meaning the federal regulations of 

mineral extraction, while extensive, were not exclusive.  Id. at 185-86, 109 S. Ct. at 

1712.  As a result, the Court concluded that the state taxes were not preempted, in 

part, because “[t]his [was] not a case in which the State has had nothing to do with 
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the on-reservation activity, save tax it.”  Id. at 186, 109 S. Ct. at 1713.  The Court 

also noted that any marginal effect on the demand for leases that could be 

attributed to increased state taxes was “simply too indirect and too insubstantial to 

support Cotton’s claim of pre-emption . . . absent some special factor as those 

present [in Bracker and Ramah].”  Id. at 186-87, 109 S. Ct. at 1713. 

To summarize, then, Bracker requires a particularized inquiry into the 

federal, tribal, and state interests implicated by a state’s tax on non-Indians for on-

reservation activity.  Bracker, 448 U.S. at 144-45, 100 S. Ct. at 2584.  Federal 

statutes, agency regulations, and day-to-day agency supervision can all inform the 

federal and tribal interests and can also signal a federal regulatory scheme that is so 

pervasive that it preempts the state tax.  Id. at 145-48, 100 S. Ct. at 2584-86.  A 

state’s interests in a particular tax can outweigh federal and tribal interests, but to 

do so, the state’s tax must relate to services it provides in connection with the 

entity and activity being taxed and not merely serve a generalized interest in 

raising revenue.  Id. at 150-51, 100 S. Ct. at 2587-88. 

1.  Should the Secretary’s Analysis Be Accorded Deference? 

Before turning to the merits of the Bracker analysis, we must first address 

what measure of deference, if any, courts should accord to the Secretary of the 

Interior’s Bracker-like balancing conducted in the regulatory context.  The issue 

arises because the Secretary of the Interior adopted substantial regulations, made 
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effective in January 2013, concerning the Secretary’s approval and supervision of 

Indian land leases.  See 25 C.F.R. Part 162.  Included among those regulations is a 

section entitled “What taxes apply to leases approved under this part?”  25 C.F.R. § 

162.017.  That section expressly provides that “activities under a lease conducted 

on the leased premises” are not subject to state taxation, id. § 162.017(b), and that 

“the leasehold or possessory interest” is not subject to state taxation, id. § 

162.017(c).  

According to the regulations’ preamble published in the Federal Register, 

this section was added as “clarification regarding other taxation arising in the 

context of leasing Indian land.”  Residential, Business, and Wind and Solar 

Resource Leases on Indian Land, 77 Fed. Reg. 72,440, 72,447 (Dec. 5, 2012) 

(codified at 25 C.F.R. pt. 162) (“Preamble”).  In this Preamble, the Secretary 

outlined the Bracker balancing test and then applied it generally.   

First, the Secretary listed the extensive federal regulations that it said 

“occupy and preempt the field of Indian leasing.”  Id. at 72,447.   The Secretary 

also analyzed the federal and tribal policies at stake in land leasing and noted that 

the “ability of a tribe . . . to convey an interest in trust or restricted land arises 

under Federal law, not State law [and] Federal legislation has left the State with no 

duties or responsibilities for such interest.”  Id. at 72,447-48. Finally, the Secretary 
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asserted generally that state taxation undermines federal interests with respect to 

leases.  Id. at 72,447-49. 

The district court concluded that the regulations, including the Secretary’s 

Bracker analysis in the Preamble, were entitled to the “full amount of deference 

available under the law,” which it defined as “some deference” short of full 

Chevron11 deference.  Seminole Tribe, 49 F. Supp. 3d at 1099-100.  Relying on 

Wyeth v. Levine, 555 U.S. 555, 129 S. Ct. 1187 (2009), the district court reasoned 

that deference was appropriate based on the specialized experience of the Secretary 

in Indian affairs, the complex and extensive history of federal Indian law, and the 

thoroughness and persuasiveness of the Secretary’s analysis.  49 F. Supp. 3d at 

1099-100.  Ultimately, the district court held, based on “the reasons detailed by the 

Secretary of the Interior,” that federal regulation of Indian land leasing was so 

pervasive as to preclude the additional burdens of Florida’s Rental Tax and that, 

“in these circumstances, 25 U.S.C. § 415 and 25 C.F.R. § 162.017 prohibit the 

imposition of the Rental Tax to the Ark leases.”  Id. at 1100. 

We agree with the district court’s ultimate conclusion.  But to the extent that 

the district court gave deference to the Secretary’s ultimate application of Bracker 

and the agency’s conclusion that federal law preempts lease-related taxation, we 

find that the district court went a step too far.  Bracker and its progeny call for a 

                                                 
11  Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 104 S. Ct. 2778 
(1984). 

Case: 14-14524     Date Filed: 08/26/2015     Page: 30 of 64 



31 
 

particularized balancing of the specific federal, tribal, and state interests involved.  

See Bracker, 448 U.S. at 145, 100 S. Ct. 2584 (“This inquiry . . . has called for a 

particularized inquiry into the nature of the state, federal, and tribal interests at 

stake, an inquiry designed to determine whether, in the specific context, the 

exercise of state authority would violate federal law.” (emphasis added)); Ramah, 

458 U.S. at 838, 102 S. Ct. at 3398 (“Pre-emption analysis . . . requires a 

particularized examination of the relevant state, federal, and tribal interests.” 

(emphasis added)); Cotton Petroleum, 490 U.S. at 176, 109 S. Ct. at 1707 

(“Instead, we have applied a flexible pre-emption analysis sensitive to the 

particular facts and legislation involved.” (emphasis added)).  Because the 

Secretary’s analysis did not examine Florida’s interests in imposing this particular 

Rental Tax, the balancing in the Preamble cannot substitute for the particularized 

inquiry required by Bracker.  As for Wyeth, although it dealt with preemption 

outside the context of federal Indian law, that decision observed that while some 

weight can be given to an agency’s views on a state law’s impact on a federal 

regulatory scheme, deference to an agency’s ultimate conclusion of federal 

preemption is inappropriate.  See Wyeth, 555 U.S. at 576-77, 129 S. Ct. at 1201. 

2.  The Federal and Tribal Interests at Stake 

This is not to say that the Secretary’s analysis is not without value in 

delineating the federal and tribal interests implicated in the leasing of Indian land.  
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As Wyeth noted, an agency’s analysis of the regulatory scheme it administers 

deserves some weight, particularly when the subject matter and history are 

complex and extensive, and the analysis is thorough, consistent, and persuasive.  

555 U.S. at 576-77, 129 S. Ct. at 1201.  Here, those factors apply with force.  

Accordingly, the Preamble analysis and the actual statutes and regulations 

themselves provide, in this case, substantial evidence of the extensive federal 

regulation of Indian land leasing to inform the Bracker balancing inquiry. 

Stranburg raises a number of specific arguments about why deference is 

inappropriate, but none of those arguments succeed in showing why the 

Secretary’s analysis cannot serve as evidence of the federal and tribal interests 

involved.  Because we have determined that deference to the Secretary’s 

preemption conclusion is inappropriate and will conduct an independent Bracker 

inquiry, we need not address Stranburg’s deference arguments in further depth.  

Although we cannot defer to the Secretary’s ultimate conclusion that federal 

law preempts the Rental Tax, we nonetheless agree that is the correct conclusion.  

As in the cases of Bracker and Ramah, the extensive and exclusive federal 

regulation of Indian leasing—as evidenced by federal law and regulations—

precludes the imposition of state taxes on that activity.  See Bracker, 448 U.S. at 

148-49, 100 S. Ct. at 2586; Ramah, 458 U.S. at 841-42, 102 S. Ct. at 3400-01; see 

also, e.g., 25 U.S.C. § 415; 25 C.F.R. Part 162; Preamble at 72,447-48.  Florida has 
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not shown that the Rental Tax is designed to compensate for any state services or 

regulations related to the act of renting of commercial property on Indian land; 

rather, the interests the state advances are more akin to raising revenue for 

providing statewide services generally.  Accordingly, the Bracker analysis leads us 

to conclude that Florida’s Rental Tax is preempted by federal law. 

Nor are we persuaded by Stranburg’s various arguments that the inquiry 

should tip in his favor.  Initially, he attacks the pervasive character of the federal 

regulatory scheme, asserting that Cotton Petroleum established that regulation of 

all lessees of Indian land is not exclusively federal.  See Cotton Petroleum, 109 S. 

Ct. at 185-86, 109 S. Ct. at 1712-13 (holding that the state’s regulation of oil-well 

spacing and integrity meant that federal regulation, while extensive, was not 

exclusive).  In support of this point, Stranburg contends that the oil and gas leases 

in Cotton Petroleum were subject to the same federal regulations that govern the 

Ark Entities’ leases, and since federal regulation was not deemed exclusive in 

Cotton Petroleum, it cannot be deemed exclusive here.   

This argument fails, though, for a number of reasons.  First, Bracker requires 

a particularized balancing of specific interests.  In Cotton Petroleum, the Supreme 

Court pointed to state regulation of oil wells independent of the federal regulations.  

Stranburg, however, has not pointed to any Florida regulation of the commercial 

leasing of Indian land or regulation of the activities occurring under the lease. 
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Second, the federal regulations concerning Indian oil leases are separate and 

distinct from the Indian surface land-leasing regulations.  See 25 C.F.R. § 

162.006(b) (noting that this part of the regulations does not apply to “mineral 

leases, prospecting permits, or mineral development agreements,” which are 

covered by six separate parts of the Code of Federal Regulations).  The regulations 

cited in Cotton Petroleum came from Part 211 of the Code, one of the mineral-

leasing parts.  See 490 U.S. at 186 n.16, 109 S. Ct. at 1712 n.16.  Significantly, 

they were not found in Part 162, the surface-leasing regulations.   

Similarly, Stranburg’s reliance here on the case of Gila River Indian 

Community v. Waddell, 91 F.3d 1232 (9th Cir. 1996), cannot help him.  Contrary 

to Stranburg’s suggestion, Waddell did not make a broad pronouncement that the 

federal leasing regulations were insufficient to preempt all state taxes.  Instead, the 

court found the leasing interests insufficient to preempt a state sales tax on non-

Indians’ attendance at entertainment events on the reservation.  See 91 F.3d at 1237 

(“The Arizona sales tax would not interfere with the use and development of the 

Tribe’s property. Thus, the regulatory scheme that governs the leasing of Indian 

lands does not require the preemption of the tax.”).12 

                                                 
12  Of note, Waddell did reject the Indians’ position that the federal leasing regulations were 
sufficient to preempt all state taxation generally.  91 F.3d at 1237.  Of course, this just means that 
we are left with a particularized balancing of the leasing interests and the specific tax at issue. 
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Stranburg next remarks that the federal interest in promoting Indian 

economic development does not automatically preempt all state taxes when any 

reduction of Indian income is threatened.  This proposition certainly is true.  See 

Cotton Petroleum, 490 U.S. at 180, 109 S. Ct. at 1709 (“We thus agree that a 

purpose of the 1938 Act is to provide Indian tribes with badly needed revenue, but 

find no evidence for the further supposition that Congress intended to remove all 

barriers to profit maximization.”); id. at 187, 109 S. Ct. at 1713 (rejecting the 

notion that “[a]ny adverse effect on the Tribe’s finances caused by the taxation of a 

private party contracting with the Tribe would be ground to strike the state tax.”).  

But this argument goes only so far because the Tribe is not contending that the sole 

federal interest at stake here is income maximization or that income maximization 

automatically preempts any state taxation.  Rather, Indian economic well-being is 

one of the many federal interests embodied in the extensive federal regulation of 

leasing activity, and it is a valid interest weighing in favor of preemption in the 

final balance.  See Bracker, 448 U.S. at 149, 100 S. Ct. at 2586. 

Stranburg further asserts that tribal interest in self-government is not 

threatened by dual state taxation.  But while the Supreme Court precedent seems 

clear that dual taxation does not threaten tribal interests, see Wagnon v. Prairie 

Band Potawatomi Nation, 546 U.S. 95, 114-15, 126 S. Ct. 676, 688-89 (2005), that 

fact is of limited utility here because the Tribe is not assessing its own rental tax 
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(or even arguing on appeal that the state tax precludes it from doing so).  So though 

the Preamble’s general statements expressing concern about the potential of state 

taxes to “chill” the imposition of tribal taxes cannot support a federal or tribal 

interest in avoiding dual taxation, Preamble at 72,448, that fact removes little 

weight from the Tribe’s side of the scale here under the particularized 

circumstances of this case.  

Finally, in a variation on the income-maximization argument, Stranburg 

asserts that any increase in costs for on-reservation projects attributable to the state 

tax is too indirect for the economic consequences of the tax to support preemption.  

Of course, it is true that Cotton Petroleum held that such indirect burdens were 

insufficient to support preemption.  490 U.S. at 186-87, 109 S. Ct. at 1713.  But 

Cotton Petroleum indicated that such indirect burdens were insufficient “absent 

some special factor such as those present in [Bracker and Ramah],” with that 

special factor necessarily being the extensive and exclusive federal regulation of 

the activities at issue in those two cases.  See id.; see also id. at 184-86, 109 S. Ct. 

at 1711-1713; see also Bracker, 448 U.S. at 151 & n.15, 100 S. Ct. at 2587-88 & 

n.15.  As in Bracker and Ramah, the Tribe is not relying solely on adverse 

economic impact here; the extensive and exclusive federal regulation of Indian 

land leasing provides the “special factor” absent in Cotton Petroleum. 
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In sum, the federal government administers an extensive, exclusive, 

comprehensive, and pervasive regulatory framework governing the leasing of 

Indian land.  Stranburg’s attempt to diminish the value of tribal economic and 

taxing interests does nothing to minimize the pervasiveness of the federal 

regulatory scheme, which involves dozens of congressional statutes and federal 

regulations.  See, e.g., 25 U.S.C. §§ 415 – 416j; 25 C.F.R. §§ 162.001 – 162.703.  

This scheme is sufficient to bring the federal interests within the scope of Bracker 

and Ramah, where “the federal regulatory scheme is so pervasive as to preclude 

the additional burdens sought to be imposed” by the state.  Bracker, 448 U.S. at 

148, 100 S. Ct. at 2586; Ramah, 458 U.S. at 845, 102 S. Ct. at 3402.  Accordingly, 

absent a state interest of sufficient weight—and raising revenue for providing 

statewide services generally lacks that heft—Florida’s  Rental Tax is preempted.  

See, e.g., Bracker, 448 U.S. at 148-151, 100 S. Ct. at 2587-88 (conducting an 

analysis of the state interests after finding the federal scheme was pervasive). 

Stranburg cannot alter the results of this analysis through his assertions that 

the Tribe did not meet its burden13 of producing any evidence on the federal and 

                                                 
13  The parties vigorously dispute who bears the “burden” in this case.  Stranburg contends 
that the Tribe has the “burden of proof . . . to put forth facts showing that federal and tribal 
interests outweighed the state’s interest.”  The Tribe fires back that the “burden of justifying the 
tax in these circumstances rests with the state.”  But the Bracker inquiry itself imposes no 
burden-shifting framework.  Any burden necessarily arises from the summary-judgment posture 
of the case.  Since both parties moved for summary judgment, each had the burden of 
demonstrating no dispute of material fact that its interests outweighed the other’s as a matter of 
law.  See generally Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 2553 (1986) 
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tribal interests at stake because it “introduced no record evidence whatsoever of the 

impact of the Rental tax on the Tribe’s business operations or its sovereignty.”  In 

Stranburg’s view, the Tribe was required to put forth evidence that “it was less able 

to lease the property, had to engage in unique marketing efforts, or had to reduce 

the rent to accommodate the tax.”  According to Stranburg, the Tribe’s reliance on 

generalized economic arguments is insufficient to support preemption after Cotton 

Petroleum rejected the indirect-economic-consequences argument.  As discussed 

above, though, the Supreme Court’s rejection of that argument matters only in the 

absence of an extensive and exclusive federal regulatory scheme.  While such 

specific economic evidence certainly would have bolstered the Tribe’s argument, 

the regulatory scheme itself is a sufficient federal interest to satisfy the Tribe’s 

burden of production here. 

3.  The State’s Interest at Stake 

To establish the state’s interest in imposing the Rental Tax, Stranburg points 

to the evidence he introduced of the services that the state provides on the 

reservation, including law enforcement, criminal prosecution, and health services, 

as well as “intangible off-reservation benefits . . . such as infrastructure and 

                                                 
 
(“Of course, a party seeking summary judgment always bears the initial responsibility of 
informing the district court of the basis for its motion, and identifying those portions of ‘the 
pleadings, depositions, answers to interrogatories, and admissions on file, together with the 
affidavits, if any,’ which it believes demonstrate the absence of a genuine issue of material fact.” 
(citation omitted)). 
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transportation services.”  But none of these services are tied to the business of 

renting commercial property on Indian land.  Both Bracker and Ramah note that 

the state tax must be sufficiently connected to the particular activity taxed to 

amount to more than just a generalized interest in raising revenue.  See Bracker, 

448 U.S. at 150-51, 100 S. Ct. at 2587-88 (“[T]his is not a case in which the State 

seeks to assess taxes in return for government functions it performs for those on 

whom the taxes fall.  Nor have respondents been able to identify a legitimate 

regulatory interest served by the taxes they seek to impose.”); Ramah, 458 U.S. at 

843-45 & n.10, 102 S. Ct. at 3401-3402 & n.10 (“We are similarly unpersuaded by 

the State’s argument that the significant services it provides to the Ramah Navajo 

Indians justify the imposition of this tax. The State does not suggest that these 

benefits are in any way related to the construction of schools on Indian land.”).  

Even Cotton Petroleum, while finding that some state services were 

provided to the plaintiff and tribe, affirmed the general principle that the services 

rendered must be connected to the tax.  See 490 U.S. at 185, 109 S. Ct. at 1712 

(“Rather, [Bracker and Ramah] involved complete abdication or noninvolvement 

of the State in the on-reservation activity.” (emphasis added)); cf. id. at 186, 109 S. 

Ct. at 1713 (“This is not a case in which the State has had nothing to do with the 

on-reservation activity, save tax it.” (emphasis added)).  Here, Stranburg has 
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offered no evidence that Florida is involved in any way with a non-Indian’s leasing 

of commercial property from an Indian tribe on Indian land except taxing it. 

Nor can Stranburg’s reliance on Waddell rescue the state’s interest from 

being insufficient to sustain the tax.  The relationship of the services provided to 

the interest taxed differed materially in Waddell.  In Waddell, the Ninth Circuit 

concluded that the provision of the law-enforcement services, including crowd and 

traffic control, “was critical to the success” of the specific entertainment events 

being taxed.  Waddell, 91 F.3d at 1238-39.  Stranburg has not shown a similar link 

here.   

Stranburg also cites Ute Mountain Ute Tribe v. Rodriguez, 660 F.3d 1177, 

1199-1200 (10th Cir. 2011), for the proposition that off-reservation services can 

support a state interest.  But Ute Mountain addressed New Mexico’s oil and gas 

taxes and found that they supported “the off-reservation infrastructure used to 

transport the oil and gas after it is severed.”  Id. at 1199.   

In both of these cases, the tax was clearly and critically connected to the 

services rendered.  While the dollar value of services rendered need not match the 

amount of taxes paid, Cotton Petroleum, 490 U.S. at 185, 109 S. Ct. at 1712, the 

services and taxes nonetheless must be connected beyond a mere desire to raise 

revenue.  Although the presence of law enforcement or off-reservation roads in 

some sense makes leasing on-reservation property more attractive, none of the 
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services cited by Stranburg is critically connected to the business of commercial 

land leasing on Indian property—the activity taxed by the Rental Tax—in the way 

that crowd and traffic control was to entertainment events in Waddell and the use 

of off-reservation roads was to the transportation of oil and gas from Indian lands 

in Ute Mountain. 

In conclusion, we do not defer to the Secretary’s ultimate determination of 

federal preemption because Bracker and its progeny require a particularized, case-

specific balancing of federal, tribal, and state interests.  Nevertheless, Florida’s 

Rental Tax is preempted by federal law under Bracker.  Federal statutes, 

regulations, and even the analysis conducted by the Secretary’s Preamble 

demonstrate the pervasive and comprehensive federal regulation of the leasing of 

Indian land.  The State of Florida has not shown any state interest in its Rental Tax 

beyond the general raising of revenue to provide generalized services nor has it 

pointed to any state regulation of Indian-land leasing that would render the federal 

regulations nonexclusive.  Consequently, the pervasive federal scheme for 

regulating Indian land leasing preempts Florida’s Rental Tax just as the federal 

schemes regulating timber and education preempted the state taxes in Bracker and 

Ramah.14   

                                                 
14  Stranburg also argues that federal law cannot preempt the Rental Tax as applied to the 
Ark Entities because the Ark Entities purportedly agreed in their leases to pay all taxes levied.  
This argument is based on a “grandfather” clause in the federal leasing regulations that provides, 
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C. Does Comity Require Dismissal of the Rental Tax Challenge? 

Stranburg concludes his attack on the district court’s Rental Tax ruling by 

renewing his argument that the district court should have abstained from reaching 

the merits of the Rental Tax issue in the first place.  He mentions in passing that 

the Tribe “should not be able to create an end-run around” the Tax Injunction Act, 

28 U.S.C. § 1341—which would preclude the Ark Entities from bringing a similar 

federal suit.  To the extent that Stranburg is raising a Tax Injunction Act argument 

against the Tribe on appeal, the argument is foreclosed by Supreme Court 

precedent.  See Moe v. Confederated Salish & Kootenai Tribes of Flathead 

Reservation, 425 U.S. 463, 472-75, 96 S. Ct. 1634, 1640-42 (1976) (holding that 

Indian tribes can challenge state taxation in federal court despite the prohibitions of 

the Tax Injunction Act); see also Osceola v. Fla. Dep’t of Revenue, 893 F.2d 1231, 

1234 (11th Cir. 1990).  Primarily, though, Stranburg argues that “principles of 

comity weigh against allowing the Rental Tax claims to proceed.” 
                                                 
 
“If we approved your lease document before January 4, 2013, this part applies to that lease 
document; however, if the provisions of the lease document conflict with this part, the provisions 
of the lease govern.”  25 C.F.R. § 162.008(a).  Because the Secretary approved the Ark Entities’ 
leases prior to January 4, 2013, Stranburg contends that the lease provisions should prevail.  But 
there are two problems with Stranburg’s argument.  First, the lease never specifies that the Ark 
Entities will pay the Rental Tax.  Instead, the lease applies only to taxes generally, so there is no 
plausible argument that the parties expressly agreed to pay the Rental Tax in the lease or that the 
lease even conflicts with the federal regulations.  But more significantly, if Congress intended for 
federal law to preempt the Rental Tax, the state lacks authority to levy the tax in the first place.  
See Cotton Petroleum, 490 U.S. at 175-76, 109 S. Ct. at 1707.  Despite Stranburg’s assertions to 
the contrary, this logic is not “circular” because the state’s authority to levy the tax does not 
depend on whether the Ark Entities agreed to pay it in the lease, but rather on whether Congress 
has acted expressly or impliedly to preempt the tax. 
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This issue was raised and rejected at the motion-to-dismiss stage.  Stranburg 

did not renew the comity argument at the summary-judgment stage.  More 

significantly, Stranburg did not include the district court’s ruling on the motion to 

dismiss in his Notice of Appeal, which mentioned just the final judgment order and 

the summary-judgment order as the rulings appealed.   

This Court has determined that it lacks jurisdiction to consider an appeal of 

an order not specifically mentioned in the appellant’s Notice of Appeal.  See 

Osterneck v. E.T. Barwick Indus., Inc., 825 F.2d 1521, 1528-29 (11th Cir. 1987); 

Pitney Bowes, Inc. v. Mestre, 701 F.2d 1365, 1374-75 (11th Cir. 1983).  “We have 

previously concluded that, where some portions of a judgment and some orders are 

expressly made a part of the appeal, we must infer that the appellant did not intend 

to appeal other unmentioned orders or judgments.”  Osterneck, 825 F.2d at 1529.  

By the terms of our precedent and under our continuing obligation to examine 

jurisdiction at every stage of the proceeding, id. at 1525 n.5, we conclude that we 

do not have jurisdiction to address Stranburg’s appeal of the district court’s order 

rejecting the comity argument. 

But even if no jurisdictional bar existed, we find that the district court did 

not abuse its discretion when it declined to dismiss the federal suit on comity 
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grounds.  In the district court, Stranburg primarily invoked Younger abstention,15 

but on appeal, he instead relies heavily on Levin v. Commerce Energy, Inc., 560 

U.S. 413, 130 S. Ct. 2323 (2010), a case focused more on the comity doctrine in 

the context of federal challenges to state tax statutes.   

In Levin, the Supreme Court decided that a federal court should decline a 

constitutional challenge to allegedly discriminatory state tax exemptions when an 

adequate state-court forum is available to decide the challenge.  560 U.S. at 421, 

130 S. Ct. at 2330.  In reaching this conclusion, the Supreme Court relied on a 

unique confluence of factors: the plaintiff sought federal-court review of 

commercial matters over which the state had wide regulatory authority; the suit did 

not involve fundamental rights or heightened judicial scrutiny; the plaintiffs were 

essentially seeking to improve their own economic position in relation to other 

private parties; and, the state courts were more familiar with the state legislative 

preferences at stake and were not hampered in the type of remedies they could 

administer, unlike federal courts constrained by the Tax Injunction Act.  Id. at 431-

                                                 
15  Younger abstention is a judicial doctrine, named for Younger v. Harris, 401 U.S. 37, 91 
S. Ct. 746 (1971), where the Supreme Court recognized a limited exception to a federal court’s 
“virtually unflagging obligation” to exercise its jurisdiction when “extraordinary circumstances” 
counsel abstention in favor of pending state proceedings.  See For Your Eyes Alone, Inc. v. City 
of Columbus, 281 F.3d 1209, 1215-16 (11th Cir. 2002).  Younger itself dealt only with attempts 
to restrain pending state criminal prosecutions, but the doctrine has been expanded to state civil 
proceedings akin to criminal prosecutions or proceedings to enforce state-court judgments.  See 
Sprint Commc’ns, Inc. v. Jacobs, 134 S. Ct. 584, 588 (2013).  Nevertheless, the Supreme Court 
has emphasized that circumstances warranting Younger abstention are “exceptional,” and the 
mere pendency of parallel state proceedings is not itself a bar to federal court litigation.  See id. 
at 588, 593-94.  None of the exceptional circumstances warranting Younger abstention exist here. 
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32; 130 S. Ct. at 2336.  On appeal, Stranburg asserts generally that the same 

considerations motivating abstention in Levin apply here.   

Stranburg acknowledges that the Supreme Court has not had occasion to 

consider Levin in the context of federal Indian law, and he admits that the Second 

Circuit has rejected dismissal on comity grounds when an Indian tribe challenges 

state taxation.  In Mashantucket Pequot Tribe v. Town of Ledyard, 722 F.3d 457, 

465-66 (2d Cir. 2013), the Second Circuit concluded that two factors counseled 

against applying Levin’s comity analysis in an Indian case:  a strong federal 

interest in determining the contours of a pervasive federal regulatory scheme, 

particularly when Congress has favored a federal forum for Indians to vindicate 

federal rights, and the observed fact that federal courts regularly entertain tribal 

challenges to state taxation.  Id. at 466.  The Second Circuit also noted that 

dismissal of the tribe’s state-tax challenge on comity grounds would have been the 

first such dismissal of an Indian tribe’s challenge by a federal court ever.  See id. at 

466 n.7.  These factors similarly counsel against dismissal on comity grounds here. 

Stranburg tries to distinguish Mashantucket by pointing out that there, the 

state-court action was filed two years after the federal action, whereas here, the 

state action was filed just two days after the federal action.  But Mashantucket 

acknowledged only that the state-court proceedings would have merited greater 

deference if they had been filed before the federal proceedings.  722 F.3d at 466 

Case: 14-14524     Date Filed: 08/26/2015     Page: 45 of 64 



46 
 

n.6.  In any event, the two factors counseling against a comity dismissal in 

Mashantucket do not turn on the filing date of related state-court proceedings. 

Beyond the factors in Mashantucket, this case presents other facts that 

distinguish it from Levin.  First, the key legal issue here does not involve 

interpretation of state law, but rather interpretation of federal Indian law, federal 

statutes, and federal preemption.  Little reason exists to believe that a federal court 

would be less suited than a state court to adjudicate these issues.  Second, unlike in 

Levin, the Tax Injunction Act would not preclude or constrain any federal remedies 

because the plaintiff here is an Indian Tribe.  In light of these circumstances, the 

district court did not abuse its discretion in declining to dismiss the Tribe’s Rental 

Tax claim on comity grounds. 

IV. Florida’s Gross-Receipts Utility Tax 

 Stranburg contends on appeal that the district court also erred in finding that 

the legal incidence of Florida’s Gross-Receipts Utility Tax falls on the Tribe.  

After careful consideration of the Florida tax scheme, we agree with Stranburg and 

hold that the legal incidence of the tax falls on the non-Indian utility company.  

Although the district court did not conduct an alternative Bracker inquiry for the 

Utility Tax, we also find that the Tribe has not established as a matter of law that 

federal law preempts the Utility Tax. 
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A. Legal Incidence 

The district court concluded that the legal incidence of Florida’s Gross-

Receipts Utility Tax fell on the Tribe.  Seminole Tribe, 49 F. Supp. 3d at 1103-08.  

Relying on Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450, 115 S. 

Ct. 2214 (1995), the district court determined that the Utility Tax was categorically 

barred as an “impermissible direct tax upon the Seminole Tribe on its reservation.”  

Id. at 1108.  While both parties’ positions have some merit, following a de novo 

review, we conclude that the district court’s legal-incidence determination is not 

the “fair[est]” reading of the Florida taxing scheme, Chickasaw Nation, 515 U.S. at 

461, 115 S. Ct. at 2221, so we find that the district court erred in placing the legal 

incidence on the Tribe. 

1. Chickasaw Nation and the Legal Incidence Inquiry 

In Chickasaw Nation, the Supreme Court considered a tribal challenge to 

Oklahoma’s fuel excise tax.16  515 U.S. at 452-53, 115 S. Ct. at 2217.  The tribe 

contended that Oklahoma’s tax fell on the tribe, as retailer of gasoline at its on-

reservation convenience stores.  Id. at 455, 115 S. Ct. at 2218-19.  The state 

countered that its tax did not fall upon retailers (and therefore upon the tribe), but 

rather on the fuel distributors or fuel consumers.  Id. at 456, 461-62, 115 S. Ct. at 

                                                 
16  The Chickasaw Nation Court also considered the validity of Oklahoma’s income tax, but 
that discussion is not relevant to our analysis here.  See 515 U.S. at 462-67, 115 S. Ct. at 2222-
24. 
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2219, 2221-22.  Because the tax did not fall on the tribe, the state argued, its 

interest in imposing the tax outweighed any incompatible federal or tribal interests.  

See id. 

The Supreme Court first recalled that, generally, a state may not levy a tax 

on an Indian tribe or its members for on-reservation activities.  Id. at 458, 115 S. 

Ct. at 2220.  In the Court’s view, “[t]he initial and frequently dispositive question 

in Indian tax cases, therefore, is who bears the legal incidence of a tax.”  Id. 

(emphasis added).  The Court specifically rejected a test that would focus on 

economic realities, finding that legal incidence provided a predictable and certain 

test for state taxing authorities.  Id. at 459-60, 115 S. Ct at 2221.  In doing so, the 

Court conceded that it would be easy for the state to amend its law and shift the 

legal incidence by simply “declaring the tax to fall on the consumer and directing 

the Tribe to collect and remit the levy.”  Id. at 460, 115 S. Ct. at 2221 (internal 

quotation marks omitted). 

As a result, the legal incidence of a tax is a question of state law.  See id. at 

460-61, 115 S. Ct. at 2221.  A clear declaration of legal incidence or a mandatory 

“pass through” provision requiring a tax to be passed on to the consumer is 

“dispositive language” of legal incidence.  See id. at 461, 115 S. Ct. at 2221.  But 

“[i]n the absence of such dispositive language, the question is one of ‘fair 

interpretation of the taxing statute as written and applied.’”  Id. (quoting Cal. Bd. 
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of Equalization v. Chemehuevi Tribe, 474 U.S. 9, 11, 106 S. Ct. 289, 290 (1985) 

(per curiam)). 

Because the Oklahoma statute did not contain dispositive language, the 

Court analyzed several factors in concluding that the legal incidence of the fuel tax 

fell on the tribal retailers.  First, the Court observed that the statutory language 

required the distributor to remit the tax due “on behalf of a licensed retailer.”  Id. at 

461, 115 S. Ct. at 2221-22 (emphasis omitted).  Second, the Court took into 

account the fact that the tax was not imposed on sales between distributors, but was 

imposed on sales from a distributor to a retailer.  Id. at 461, 115 S. Ct. at 2222.  

Third, the Court noted the distributor’s ability under the law to deduct any 

subsequently uncollected amount of tax previously paid.  Id.  And fourth, the fact 

that the distributor was able to retain a small portion of the tax as compensation for 

serving as the state’s tax collector also pointed towards the determination that the 

legal incidence of the fuel tax fell on the tribal retailers.  Id. at 462, 115 S. Ct. at 

2222.  In view of these circumstances, the Court determined that the distributor 

served as merely a “transmittal agent” for taxes imposed on the retailer.  Id. at 462, 

115 S. Ct. at 2222.  The lack of any similar statutory language regarding the 

relationship between retailers and consumers, the Court concluded, meant that the 

tax was legally imposed on the retailer.  Id. 
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2. The Legal Incidence of Florida’s Utility Tax Falls on the Utility Company 

Florida imposes a tax on the “gross receipts from utility services that are 

delivered to a retail consumer” in Florida.  See Fla. Stat. § 203.01(1)(a)(1) (2012). 

In evaluating where the legal incidence of this tax falls, we consider the framework 

and language of the statute. 

The statute, which is contained in Chapter 203 of the Florida Statutes—a 

chapter devoted exclusively to gross-receipts taxes (as opposed to, for example, 

sales or property taxes)—explains that the “tax is imposed upon every person for 

the privilege of conducting a utility or communications services business, and each 

provider of the taxable services remains fully and completely liable for the tax, 

even if the tax is separately stated as a line item or component of the total bill.”  Id. 

§ 203.01(5) (emphasis added).  Florida’s administrative regulations similarly 

provide that the Utility Tax “is imposed on the privilege of doing business, and it is 

an item of cost to the distribution company,” who “remains fully and completely 

liable for the payment of the tax, even when the tax is wholly or partially 

separately itemized on the customer’s bill.”  Fla. Admin. Code R. 12B-

6.0015(3)(a) (emphasis added).  While none of this language represents a 

“dispositive statement” of legal incidence, we find that it points strongly towards a 

legislative intent to impose the tax on utility companies. 
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In determining that the legal incidence of Florida’s Utility Tax fell on the 

consumer Tribe, the district court relied on § 203.01(4), Fla. Stat., to conclude that 

“[e]very consumer is required to ‘remit the tax’ to the utility company as part of 

the total bill.”  Seminole Tribe, 49 F. Supp. 3d at 1104.  On appeal, the Tribe 

similarly invokes § 203.01(4) in an effort to show that the legislature intended to 

require the Utility Tax to be passed through to the consumer.  But this provision of 

the statute applies only when the utility service provider has elected to itemize the 

tax separately on its bills—a choice completely left to the discretion of the service 

provider.  See Fla. Stat. § 203.01(4) (“The tax imposed pursuant to this chapter 

relating to the provision of any utility services at the option of the person 

supplying the taxable services may be separately stated . . . .  Whenever a provider 

of taxable services elects to separately state such tax as a component of the charge 

for the provision of such taxable services, every person, including all governmental 

units, shall remit the tax to the person who provides such taxable services as a part 

of the total bill . . . .” (emphasis added)).   

Although an itemized amount of the Utility Tax becomes a component of the 

consumer’s bill that is, in a sense, transmitted by the utility to the state once 

collected, it is key in our view that nothing about this section requires a utility 

provider ever to itemize the tax.  Ultimately, then, there is no requirement from the 

legislature to pass the tax through to the consumer, and it is the requirement that 
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matters.  See Chickasaw Nation, 515 U.S. at 459-60, 115 S. Ct. at 2221 (rejecting 

an “economic realities” inquiry into, among other things, “how completely retailers 

can pass along tax increases”); id. at 461, 115 S. Ct. at 2221 (“[N]or does it contain 

a ‘pass through’ provision, requiring distributors and retailers to pass on the tax’s 

cost to consumers.” (emphasis added)); see also Wagnon, 546 U.S. at 103, 126 S. 

Ct. at 682 (“While the distributors are ‘entitled’ to pass along the cost of the tax to 

downstream purchasers, . . . they are not required to do so.” (citation omitted)); 

Chemehuevi Indian Tribe, 474 U.S. at 10-11, 106 S. Ct. at 289-90; United States v. 

State Tax Comm’n of Miss., 421 U.S. 599, 608, 95 S. Ct. 1872, 1878 (1975) 

(“[W]here a State requires that its sales tax be passed on to the purchaser and be 

collected by the vendor from him, this establishes as a matter of law that the legal 

incidence of the tax falls upon the purchaser.” (emphasis added)).17 

The district court also looked at Florida’s administrative regulations and 

concluded that, under them, “[i]f the consumer does not remit the tax to the utility 

company, then the utility company is not required to pay the tax over to the State.”  

Seminole Tribe, 49 F. Supp. 3d at 1104.  Based on this reasoning, the district court 

determined that the utility serves merely as a transmittal agent not unlike the 

                                                 
17  Mississippi Tax Commission did not involve taxes on Indian reservations but rather state 
taxes of alcohol on military bases.  421 U.S. at 600, 95 S. Ct. at 1874.  There, the Supreme Court 
found that the legal incidence of the taxes fell on the military purchasers because the distillers 
were required to include the tax markup in the price, the military purchasers were required to pay 
the markup to the distillers, and the distillers were required to remit the markup to the tax 
commission.  Id. at 608-09, 95 S. Ct. at 1878. 
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distributors in Chickasaw Nation.  Id.  This comparison elides a necessary 

distinction between an excise tax and a gross-receipts tax, though. 

Florida’s Utility Tax law taxes receipts of payments.  As detailed in the 

regulations cited by the district court, though, the utility may elect to pay the tax to 

the state based on total billings for the month as opposed to total receipts.  See Fla. 

Admin. Code R. 12B-6.005(1)(e)(1).  Because customers do not always pay their 

bills, the utility is permitted to take a credit or seek a refund of taxes it paid on 

billings that go uncollected.  See id. R. 12-B-6.005(1)(e)(2)-(3).  On the surface, 

then, this regulation may look similar to the Oklahoma law that permitted a 

distributor to take a credit for taxes unpaid by the retailer and may create the 

impression that the utility is in the same position as the Oklahoma distributor.  See 

Chickasaw Nation, 515 U.S. at 461-62, 115 S. Ct. at 2221-22; Seminole Tribe, 49 

F. Supp. 3d at 1104.   

But the nature of Florida’s tax necessitates a different result.  The taxable 

event under the Florida tax is the receipt of payments, while in Chickasaw Nation, 

the taxable event was the sale of fuel to the retailer.  See Chickasaw Nation, 515 

U.S. at 462, 115 S. Ct. at 2222.  Under the Utility Tax law, no tax liability exists 

until a consumer actually pays the utility something.18  Consequently, when a 

                                                 
18  The district court commented that “in reality, the utility company is only liable for the tax 
if and when the consumer remits the tax to the utility company as part of the consumer’s utility 
bill.”  Seminole Tribe, 49 F. Supp. 3d at 1104.  The Tribe stresses this point on appeal, arguing 
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Florida utility takes a credit for uncollected billings, it is seeking a refund to itself 

of a tax that it never owed in the first place.  In contrast, in Chickasaw Nation, the 

tax was still owed by the retailer and any credit sought by the distributor was 

merely for taxes it prematurely transmitted.  Given the nature of the Florida tax, 

the refund and credit regulations are far less indicative of transmittal-agent status19 

here than in Chickasaw Nation. 

The district court also put significant weight on a provision of the statute 

concerning an exemption regarding certain natural-gas customers.  Seminole Tribe, 

49 F. Supp. 3d at 1104-05 (citing Fla. Stat. § 203.01(3)(d)).  That provision states 

that the Utility Tax does not apply to natural-gas sales to a limited class of 

industrial customers that use the gas as an energy source or a raw material.  Fla. 

Stat. § 203.01(3)(d) (cross-referencing Fla. Stat. § 212.08(7)(ff)(2)).  The 

paragraph further provides that if the exempt consumer gives the utility a written 

certification of its industrial exemption, the utility is relieved “from the 
                                                 
 
that the utility never pays “out of pocket” if the customer does not pay the tax portion of its bill.  
The Tribe’s argument is true to a point, but it tells only part of the story, as (a) no one is liable 
for the Utility Tax if the utility never receives payment from its customers, and (b) the utility is 
liable for taxes on any fraction of payment received.  In other words, if a customer chose not to 
pay the itemized portion of the tax but did pay the rest of its utility bill, then the utility would 
still owe tax on the smaller amount received.  If, for some reason, the utility did not pass along 
the tax as part of its bill, it would still be required to pay the tax based on the amount it receives 
from its customers.  See Fla. Admin. Code R. 12B-6.0015(3)(a)-(b). 
 
19  Additionally, in contrast to Chickasaw Nation, nothing in Florida law states that the 
utility remits the tax “on behalf of” its customers, nor does Florida law permit a utility to keep a 
fraction of the gross-receipts tax as compensation for collecting the tax.  See Chickasaw Nation, 
515 U.S. at 461-62, 115 S. Ct. at 2221-22. 
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responsibility of remitting tax on the nontaxable amounts, and the department shall 

look solely to the purchaser for recovery of such tax if the department determines 

that the purchaser was not entitled to the exclusion.”  Id.  From this provision, the 

district court drew the conclusion that the existence of exemptions based on the 

identity of the consumer “reveals the legal incidence of the tax is upon the 

consumer.”  49 F. Supp. 3d at 1104-05. 

This holding rests upon the notion that consumer-based exemptions illustrate 

that the legislature implicitly intended the tax to fall on consumers because the 

exemptions necessarily recognize that the tax can be passed through to consumers.  

But as with the provision allowing for optional itemization of the bill to reflect the 

amount of the Utility Tax, recognition that a tax may, or even likely will be passed 

through to a consumer is not the same as mandating that the tax be passed 

through.20  To shift the legal incidence to a consumer, Chickasaw Nation insists 

that any pass-through be mandatory. 

Similarly, the district court pointed to another provision of Florida’s overall 

gross-receipts tax code that it interpreted as “expressly stat[ing] that no other 

                                                 
20  In fact, it’s hard to imagine any business tax that wouldn’t be passed along ultimately to 
the consumer unless doing so was expressly or economically prohibited.  Cf. Chickasaw Nation, 
515 U.S. at 460, 115 S. Ct. at 2221 (noting the “complicated” relationship between passing along 
tax increases and sales volume).  Or as Ronald Reagan once explained, “Who pays the business 
tax anyway?  We do!  You can’t tax business. Business doesn’t pay taxes. It collects taxes.”  
Manuel Klausner, Inside Ronald Reagan: A Reason Interview, REASON, July 1975 (emphasis in 
original), http://reason.com/archives/1975/07/01/inside-ronald-reagan/print (last visited Aug. 18, 
2015).  But again, the Supreme Court has been clear in rejecting an economic-realities test in 
determining legal incidence. 
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‘exemptions or exceptions’ apply to the Utility Tax.”  49 F. Supp. 3d at 1104-05 

(citing Fla. Stat. § 203.04).  In the district court’s view, the “fact that the Florida 

legislature provided some exemptions to the Utility Tax, and disavowed many 

other exemptions, reveals that the legislature intended the legal incidence of the 

Utility Tax to fall upon consumer,” because “[i]f the legal incidence of the tax 

were on the utility company, there would be no need for the disavowal of most 

exemptions and exceptions, or the inclusion of others.”  Id.   

We respectfully disagree with this conclusion.  First, this passage of Florida 

law merely creates a statutory rule of construction requiring that any tax exceptions 

or exemptions be clearly expressed by the legislature.  Fla. Stat. § 203.04.  Second, 

we discern no inherent incompatibility between placing the legal incidence of the 

tax on the utility provider and tying exemptions from the tax to certain types of 

consumers.  Surely, the legislature can act to encourage certain industries with 

exemptions that essentially prohibit permissive pass-through without making pass-

through mandatory.  Moreover, the legislature can encourage the utility provider’s 

business through targeted tax exemptions (for example, encouraging the utility to 

provide services to an underserved area by reducing the taxes on the receipts 

obtained from those underserved areas) without impacting the legal incidence of 

the tax.   
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In essence, arguments concerning consumer-based tax exemptions appear to 

us to conflate legal and economic incidence by viewing economically inevitable 

pass-through as indistinguishable from legally mandatory pass-through.  See, e.g., 

Seminole Tribe, 49 F. Supp. 3d at 1105 (“Under Florida law the tax is passed on to 

consumers, whether it is separately itemized or not . . . .” (emphasis added)).  But 

Chickasaw Nation insists on mandatory legal requirements over economic realities, 

no matter how “automatic” those realities may be. 

The district court also contrasts this case with Wagnon, where the Kansas 

statute expressly permitted the distributor to pass on the tax without requiring it to 

do so.  See Seminole Tribe, 49 F. Supp. 3d at 1105 (citing Wagnon, 546 U.S. at 

103, 126 S. Ct. at 682).  But the absence of statutory language expressly permitting 

pass-through of a tax does not equate to a statutory requirement that the tax must 

be passed through, even when the economic realities of the situation all but make 

such pass-through automatic.  The distinction might be one of form over substance, 

but the Supreme Court recognized as much was possible when it acknowledged 

that a state can shift the legal incidence of a tax through wordsmithing.  See 

Chickasaw Nation, 515 U.S. at 460, 115 S. Ct. at 2221. 

Of course, a pass-through requirement need not be explicitly stated in 

dispositive language and instead may be fairly interpreted from the statute and its 

application.  Chemehuevi Indian Tribe, 474 U.S. at 10-11, 106 S. Ct. at 289-90.  
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But it must be a requirement nonetheless.  See id.; Chickasaw Nation, 515 U.S. at 

461, 115 S. Ct. at 2221; Wagnon, 546 U.S. at 103, 126 S. Ct. at 682; Miss. Tax 

Comm’n, 421 U.S. at 608, 95 S. Ct. at 1878.  Despite the Tribe’s emphasis on the 

inevitability of pass-through, at the end of the day, there is simply nothing in the 

Florida scheme requiring a utility to pass the tax along to its customers.   

Finally, the Tribe attempts to liken Florida’s gross-receipts tax to a sales tax, 

where, generally under Florida law, the legal incidence falls on the consumer.  See 

Fla. Dep’t of Revenue v. Naval Aviation Museum Found., Inc., 907 So. 2d 586, 587 

(Fla. 1st DCA 2005).  And, indeed, Florida’s sales-tax statute initially describes the 

sales tax in a manner similar to the Utility Tax.  Compare Fla. Stat. § 212.05 (“It is 

hereby declared to be the legislative intent that every person is exercising a taxable 

privilege who engages in the business of selling tangible personal property at retail 

in this state . . . .”) with Fla. Stat. § 203.01(5) (2012) (“The tax is imposed upon 

every person for the privilege of conducting a utility or communications services 

business . . . .”).  But this is where the similarities end. 

The Supreme Court has recognized that sales and gross-receipts taxes are 

distinguishable based on the legal incidence of the tax:  

We follow standard usage, under which gross receipts 
taxes are on the gross receipts from sales payable by the 
seller, in contrast to sales taxes, which are also levied on 
the gross receipts from sales but are payable by the buyer 
(although they are collected by the seller and remitted to 
the taxing entity). 
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Okla. Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 179 n.3, 115 S. Ct. 1331, 

1335 n.3 (1995).  Florida has embraced this distinction by labeling the Utility Tax 

as a gross-receipts tax and codifying it in a separate chapter—Chapter 203—from 

Florida’s sales taxes, which are found in Chapter 212. 

Beyond the traditional definitions, Florida has also expressly codified that 

the sales tax must be passed through to, and be paid by, the consumer—something 

it has not done with respect to the gross-receipts tax.  See, e.g., Fla. Stat. § 

212.06(3)(a) (“[E]very dealer making sales, . . . shall, at the time of making sales, 

collect the tax imposed by this chapter from the purchaser.” (emphasis added)); id. 

§ 212.07(1)(a) (“The privilege tax herein levied measured by retail sales shall be 

collected by the dealers from the purchaser or consumer.” (emphasis added)); id. § 

212.07(4) (“A dealer engaged in any business taxable under this chapter may not 

advertise or hold out to the public, in any manner, directly or indirectly, that he or 

she will absorb all or any part of the tax, or that he or she will relieve the purchaser 

of the payment of all or any part of the tax, or that the tax will not be added to the 

selling price of the property or services sold or released or, when added, that it or 

any part thereof will be refunded either directly or indirectly by any method 

whatsoever.”).  

Additionally, the State of Florida cannot pursue utility customers for unpaid 

Utility Tax amounts, while it can pursue purchasers for unpaid sales taxes.  Fla. 
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Stat. § 212.07(8); Steffens Dep. 36:16 – 37:19.  The Tribe tries to undermine this 

point by arguing that having the utility provider remit the tax is merely designed 

for the “administrative convenience of the state,” because it would be too onerous 

for the state to collect the tax directly from consumers.  But the Tribe’s argument 

does not matter to the issue of legal incidence.  As the Supreme Court noted in 

Chickasaw Nation, a state can intentionally place the legal incidence of a tax on 

one entity while requiring another entity to collect and remit the levy.  See 

Chickasaw Nation, 515 U.S. at 460, 115 S. Ct. at 2221.  

Finally, we observe that Florida also levies a sales tax on electricity, the 

legal incidence of which falls on the purchaser of electricity.  Fla. Stat. § 

212.05(1)(e)(1)(c); see Fla. Stat. § 203.01(1)(a)(3); id. § 212.06(3)(a).  While 

separate gross-receipts and sales taxes do not necessarily indicate that the taxes 

have separate legal incidences, given the traditional usage of those terms and the 

structure of Florida’s tax code, we find the separate taxes more indicative of an 

intent to impose the legal incidence of the Utility Tax on the utility rather than to 

place both taxes on the consumer. 

This is not to say that the district court’s analysis is not valid in other 

respects, and in fact, the Florida tax does bear some hallmarks of the Oklahoma tax 

discussed in Chickasaw Nation.  For example, just as Oklahoma did not tax sales 

between distributors in Chickasaw Nation, Florida generally does not apply its tax 
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to sales of natural gas or electricity from one utility service provider to another.  

See Fla. Stat. § 203.01(3)(a)(1), (2); Fla. Admin. Code R. 12B-6.0015(1)(b), (2)(c).  

Nevertheless, we conclude that the “fair[est]” interpretation of Florida’s Utility 

Tax statute as written and applied demonstrates that the state intended the legal 

incidence of the tax to fall on the utility company. 

B.  Is the Utility Tax Preempted Under Bracker? 

Having concluded that the Utility Tax impermissibly fell on the Tribe, the 

district court declined to determine in the alternative whether the Utility Tax would 

be preempted by federal law under Bracker.  See Seminole Tribe, 49 F. Supp. 3d at 

1108.  Now that we have reached the opposite conclusion, we must determine 

whether federal law preempts imposition of the Utility Tax on non-Indian utility 

companies operating on-reservation.21  After careful consideration, we hold that 

the Utility Tax does not violate federal law. 

                                                 
21  We assume, for the purposes of our inquiry, that the “taxable event” under the Utility Tax 
occurs on the reservation.  In the district court, Stranburg argued that the taxable event occurred 
where the utility company physically received its payments.  But Stranburg provided no legal 
authority for this position, nor did he even provide any record evidence indicating where the 
utility payments were collected.  Consequently, the district court determined that the tax was 
imposed on-reservation and that Stranburg had “forfeited” any argument that the tax was 
imposed off-reservation.  Seminole Tribe, 49 F. Supp. 3d at 1107.  While Stranburg insists that 
we need not decide this issue, he contends on appeal that he has not abandoned his argument that 
the taxable event occurs off-reservation.  But Stranburg has still failed to cite legal authority or 
factual evidence in support of his argument.  Accordingly, he has likely forfeited any challenge 
to the district court’s determination.  See Farrow v. West, 320 F.3d 1235, 1242 n.10 (11th Cir. 
2003).  Regardless, because we conclude, under the record presented in this case, that the tax is 
validly imposed on-reservation, the issue is essentially moot. 
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Whether the Utility Tax is preempted by federal law is ultimately a question 

of congressional intent.  Cotton Petroleum, 490 U.S. at 175-76, 109 S. Ct. 1707.  

Although an express congressional declaration of preemption is not required, the 

federal and tribal interests at stake must be sufficient to establish that the exercise 

of the state’s taxing authority here violates congressional intent.  See id. at 176-77, 

109 S. Ct. at 1707-08; Bracker, 448 U.S. at 144-45, 100 S. Ct. at 2584.  Unlike in 

the case of the Rental Tax, we discern here no pervasive federal interest or 

comprehensive regulatory scheme covering on-reservation utility delivery and use 

sufficient to demonstrate a congressional intent to preempt state taxation of a 

utility provider’s receipts derived from on-reservation utility service. 

The Tribe asserts that the tax is preempted because the Tribe uses electricity 

in connection with various activities whose regulation is preempted by federal law, 

including the provision of essential government services, leasing of Indian land, 

and Indian gaming.  In the Tribe’s view, the Utility Tax is indistinguishable from 

the tax on fuel preempted in Bracker because fuel use was essential to the heavily 

regulated timber activities that preempted the tax, and electricity is essential to all 

on-reservation activities.   

The problem with the Tribe’s argument is that it ignores the nature of the 

Bracker inquiry—a “particularized” and “flexible” test “sensitive to the particular 

state, federal, and tribal interests involved.”  Bracker, 448 U.S. at 145, 100 S. Ct. at 
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2284; Cotton Petroleum, 490 U.S. at 184, 109 S. Ct. at 1711.  The fuel tax was 

preempted in Bracker as applied to the timber company because of the extensive 

federal regulation of Indian timber harvesting.  Bracker did not invalidate (or even 

discuss) the application of Arizona’s fuel tax to other on-reservation activities.  

Significantly, the Tribe has not introduced evidence of a substantial federal interest 

in regulating Indians’ utility use specifically.  The Tribe essentially expresses a 

generalized desire to avoid the Utility Tax.  Just as the state cannot assert a 

generalized interest in raising revenue to support its taxes, the Tribe cannot 

demonstrate congressional intent to preempt a specific state tax by bundling up an 

assortment of unrelated federal and tribal interests tied together by the common 

thread of electricity use.  Because the Tribe does not develop further argument 

with respect to electricity use in specifically regulated on-reservation activities,22 

we conclude that it has not established that Florida’s Utility Tax is generally 

preempted as a matter of law in this case.    

 

 

                                                 
22  The Tribe’s brief contains a non-exhaustive list of activities it asserts are “exclusively 
and pervasively regulated by federal law,” including police and fire protection, land leasing, and 
gaming, along with references to associated federal statutes.  But the Tribe has failed to 
demonstrate that the existence of these statutes represents an exclusive or pervasive federal 
regulation of those activities.  Accordingly, we are not in a position to conduct particularized 
inquiry with respect to each specific activity listed.  But we offer no opinion on whether, if 
properly framed, the Tribe may be able to demonstrate that the Utility Tax is preempted with 
respect to some or all of the specific activities it has listed. 
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V. Conclusion 

 In conclusion, we hold that Florida’s Rental Tax is expressly precluded by 

25 U.S.C. § 465, and, in the alternative, is preempted by the comprehensive federal 

regulation of Indian land leasing.  We therefore affirm that aspect of the district 

court’s order.  We further conclude that the district court erred in placing the legal 

incidence of the Utility Tax on the Tribe and find that, on this record, the Tribe has 

not demonstrated that the Utility Tax is generally preempted by federal law.  

Accordingly, we reverse the district court’s judgment with respect to Florida’s 

Utility Tax.  This case is remanded to the district court for proceedings consistent 

with this opinion. 

AFFIRMED IN PART and REVERSED IN PART. 
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            [PUBLISH] 

IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 14-14524  

________________________ 
 

D.C. Docket No. 0:12-cv-62140-RNS 

 

SEMINOLE TRIBE OF FLORIDA,  
a Federally recognized Indian Tribe,  

Plaintiff - Appellee, 

versus 

MARSHALL STRANBURG,  
Interim Executive Director And Deputy Executive Director, 

Defendant - Appellant. 

________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 

(August 26, 2015) 

Before MARTIN and ROSENBAUM, Circuit Judges, and COOGLER,* District 
Judge. 
 
ROSENBAUM, Circuit Judge:  

                                                 
*  Honorable L. Scott Coogler, United States District Judge for the Northern District of 
Alabama, sitting by designation. 

Case: 14-14524     Date Filed: 08/26/2015     Page: 1 of 64 



2 
 

Benjamin Franklin said, “[I]n this world nothing can be said to be certain, 

except death and taxes.”1  He was almost right.  As this case illustrates, even taxes 

are not certain when it comes to matters affecting Indian tribes.  In this appeal, we 

consider whether Florida’s Rental Tax and Florida’s Utility Tax, as applied to 

matters occurring on Seminole Tribe lands, violate the tenets of federal Indian law.  

For the reasons that follow, we find that the Utility Tax as it involves activities on 

Tribe land does not, but the Rental Tax does. 

I. Background 

A.  Factual Background 

The Seminole Tribe of Florida (“the Tribe”) is a federally recognized Indian 

tribe with multiple reservations in Florida, including one near the city of 

Hollywood and one near the city of Tampa.  The Tribe operates casinos on its 

Hollywood and Tampa reservations.   

In May 2005, the Tribe entered into 25-year leases with two non-Indian 

corporations—Ark Hollywood, LLC, and Ark Tampa, LLC (“the Ark Entities”)—

to provide food-court operations at each casino.  The leases required the Ark 

Entities to pay “to the applicable Federal, tribal and/or Florida governmental 

authority, any and all sales, excise, property and other taxes levied, imposed or 

                                                 
1  Letter from Benjamin Franklin to Jean-Baptiste Le Roy (Nov. 13, 1789), in 12 THE 
WORKS OF BENJAMIN FRANKLIN 160, 161 (John Bigelow, ed., Federal ed. 1904) (1888). 
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assessed.”2  Through the Bureau of Indian Affairs (“BIA”), the Secretary of the 

Interior approved the leases, as required by statute.   

The State of Florida taxes commercial rent payments (the “Rental Tax”).  

See Fla. Stat. § 212.031.  Florida describes the Rental Tax as a tax on the 

“privilege [of engaging] in the business of renting, leasing, letting, or granting a 

license for the use of any real property” in the state.  Id. § 212.031(1)(a).  The tax 

is assessed against the lessee based on the total amount of rent paid.  Id. § 

212.031(1)(c), (2)(a).  Under the law, the landlord collects and remits the tax to the 

state and is liable to pay the tax and incur penalties if it fails to perform these 

duties.  Id. § 212.031(3); see id. § 212.07(2), (3).  The tax itself constitutes a lien 

on the personal property of the lessee, and not, apparently, the land or property of 

the lessor.  Id. § 212.031(4).   

                                                 
2  The text of the lease provides, 

Tenant shall pay . . . to the applicable Federal, tribal and/or Florida 
governmental authority, any and all sales, excise, property and 
other taxes levied, imposed or assessed with respect to (i) the 
occupancy by Tenant of space on Reservation Land, (ii) the 
operation of Tenant’s business, (iii) Tenant’s inventory, furniture, 
trade fixtures, apparatus, equipment, and all leasehold 
improvements installed by Tenant or by Landlord on behalf of 
Tenant (except to the extent such leasehold improvements shall be 
covered by Taxes referred to in Section 6.1) and any other property 
of Tenant, and/or (iv) utility services provided to Tenant at the 
Premises (except those provided by Landlord), including, without 
limitation, [Broward County/Hillsborough County] taxes on 
electricity, gas, water and telecommunication services. 
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Florida also imposes a tax “on gross receipts from utility services that are 

delivered to a retail consumer” in Florida (“the Utility Tax”).  See Fla. Stat. § 

203.01(1)(a)(1) (2012).3  The statute permits a utility provider, at its discretion, to 

separately state this Utility Tax as a line item on the customer’s bill but does not 

require it to do so.  See id. § 203.01(4).  If the provider does separately state the tax 

on the bill, the statute requires the consumer to remit the tax to the service provider 

and states that the tax becomes part of the debt owed to (and recoverable by) the 

service provider.  Id.  The statute clarifies, though, that the “tax is imposed upon 

every person for the privilege of conducting a utility or communications services 

business, and each provider of the taxable services remains fully and completely 

liable for the tax, even if the tax is separately stated as a line item or component of 

the total bill.”  Id. § 203.01(5).   

Similarly, Florida’s administrative regulations specify that even when stated 

on the consumer’s bill, the “tax is imposed on the privilege of doing business, and 

it is an item of cost to the distribution company,” who “remains fully and 

completely liable for the payment of the tax, even when the tax is wholly or 

partially separately itemized on the customer’s bill.”  Fla. Admin. Code R. 12B-

6.0015(3)(a).  A service provider may, however, claim a credit or refund for net 

                                                 
3  A new version of the utility tax statute took effect on July 1, 2014, with minor changes in 
language that are not relevant to this lawsuit.  Act of May 12, 2014, ch. 38, sec. 4, 2014 Fla. 
Laws 4-9.  We cite language from the version that was in effect at the time the Tribe filed its 
lawsuit in October 2012. 
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uncollected billings when it prepays the tax to the state based on gross billings, as 

opposed to actual gross receipts.  Fla. Admin. Code R. 12B-6.005(1)(e).  A service 

provider who fails to remit the tax to the state is also guilty of a misdemeanor.  Fla. 

Stat. § 203.01(6). 

Florida assessed the Rental Tax against the Ark Entities for the period of 

July 2005 through June 2008.  The Tribe has paid the Utility Tax stated as a 

component of its utility bill.  Although the Tribe applied to the Florida Department 

of Revenue for a refund of the amount of the Utility Tax it paid beginning in 2008 

through July 2011, it was denied a refund.  The Ark Entities also applied for a 

refund of the Rental Tax, which was denied.   

B.  Procedural History 

Following these denials, on October 30, 2012, the Tribe filed a federal 

complaint against the State of Florida and Marshall Stranburg, the interim 

Executive Director of the Florida Department of Revenue,4 seeking declaratory and 

injunctive relief.  Within the next few days, the Ark Entities filed suits in the 

Florida state courts contesting the denials of their refunds.  Both state cases were 

still pending at the time this appeal was filed, although the case related to the 

Hollywood casino was apparently stayed pending the disposition of the federal 

case.   

                                                 
4  Stranburg was appointed the Executive Director of the agency on April 23, 2013. 
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Stranburg sought dismissal of the Tribe’s federal complaint on multiple 

grounds, including “the abstention doctrine and the principles of exhaustion and 

comity.”  The United Stated District Court for the Southern District of Florida 

rejected the abstention argument, noting that “this case involves a different 

plaintiff, seeking prospective injunctive relief and declaratory relief unrelated to 

Ark Hollywood’s and Ark Tampa’s requested refund.  This Court will not shirk its 

obligation to adjudicate this matter, when it so clearly has jurisdiction over the 

issues presented.”  Stranburg did not raise the comity or abstention issue again in 

the district court.5 

After conducting limited discovery, the parties cross-moved for summary 

judgment.  The district court granted summary judgment in favor of the Tribe on 

all of its claims.  With respect to the Rental Tax, the court concluded that 25 

U.S.C. § 465 expressly prohibits the Rental Tax because the Rental Tax is a tax on 

Indian land rights.  See Seminole Tribe of Fla. v. Florida, 49 F. Supp. 3d 1095, 

1097-98 (S.D. Fla. 2014).  The district court also held in the alternative that if the 

statute did not expressly prohibit the Rental Tax, the tax was nonetheless 

preempted by federal law and impermissibly interfered with tribal sovereignty.  Id. 

at 1098-102.  In reaching this holding, the district court gave deference, short of 

                                                 
5  The district court dismissed the State of Florida as a defendant based on Eleventh 
Amendment immunity grounds. 
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full Chevron deference, to BIA regulations that prohibit taxes on leases of Indian 

land.  See id. at 1099-100. 

As for the Utility Tax, the district court similarly found it to be 

impermissible.  In particular, the court reasoned that the legal incidence of the 

Utility Tax fell on the Tribe, not on the utility company, and federal law generally 

prohibits taxing Indians for on-reservation activities.  See id. at 1103-08. 

Stranburg now appeals the district court’s rulings.  With respect to the 

Rental Tax, Stranburg contends that the district court erred both in finding a 

statutory prohibition of the tax and federal preemption of the tax.  Stranburg also 

revives his comity argument, asserting that the district court should never have 

adjudicated the Rental Tax claim while the Ark Entities’ state-court cases were 

pending.   

Stranburg further contends that the district court erred in determining the 

legal incidence of the Utility Tax to be on the Tribe rather than on the utility 

company.  Because, in Stranburg’s view, the tax falls on the utility company, he 

argues that the district court should have conducted a preemption inquiry.  With 

the benefit of the parties’ briefs and oral argument, we now affirm in part and 

reverse in part. 
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II. Standards of Review 

We review a district court’s grant of summary judgment de novo, 

considering all the evidence and viewing facts in the light most favorable to the 

non-moving party.  Morales v. Zenith Ins. Co., 714 F.3d 1220, 1226 (11th Cir. 

2013).  Summary judgment is appropriate only when “there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.”  

Id.  A court should grant summary judgment against a party “who fails to make a 

showing sufficient to establish the existence of an element essential to that party’s 

case.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 2552 (1986). 

We review a district court’s ruling on abstention for an abuse of discretion.  

Ambrosia Coal & Constr. Co. v. Pagés Morales, 368 F.3d 1320, 1332 (11th Cir. 

2004).  A district court abuses its discretion if it misapplies the law or makes 

findings of fact that are clearly erroneous.  Id. (citations omitted). 

III. Florida’s Rental Tax 

Stranburg contends on appeal that the district court erred in finding the Ark 

Entities statutorily exempt from Florida’s Rental Tax, in its alternative holding that 

federal law preempts the Rental Tax, and in its failure to dismiss the Tribe’s 

challenge on comity grounds.  After carefully considering this issue of first 

impression in our Circuit, we conclude that the district court correctly interpreted 

25 U.S.C. § 465 to preclude Florida from collecting its Rental Tax on the rent 
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payments made by non-Indian lessees of protected Indian reservation land.  

Although Stranburg’s arguments are not without some appeal, we nonetheless find 

that the Tribe’s interpretation best comports with the statutory text and purpose, the 

relevant Supreme Court case law, and the general canon that statutes be construed 

in Indians’ favor.  Accordingly, we affirm the district court on this basis. 

We further hold that, even if the statutory exemption did not apply, federal 

law preempts the Rental Tax in this case under the balancing inquiry outlined in 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 100 S. Ct. 2578 (1980).  

While we respectfully disagree with the district court’s application of the Bracker 

inquiry because it relied on a conclusion of preemption promulgated by the 

Secretary of the Interior instead of conducting its own particularized inquiry, we 

nonetheless affirm the ultimate preemption holding based on a de novo Bracker 

analysis of the record before us. 

A. Statutory Exemption 

The district court concluded that 25 U.S.C. § 465 barred Florida from 

assessing its Rental Tax against the non-Indian lessees of the Tribe’s reservation 

land.  The district court, as does the Tribe on appeal, relied heavily on the Supreme 

Court’s decision in Mescalero Apache Tribe v. Jones, 411 U.S. 145, 93 S. Ct. 1267 

(1973), for the proposition that § 465 prohibits taxes on land rights that are so 
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connected to the land that the tax amounts to a tax on the land itself.  We agree 

with the district court’s analysis. 

The Indian Reorganization Act of 1934 was passed by Congress with the 

intent of “rehabilitat[ing] the Indian’s economic life and [giving] him a chance to 

develop the initiative destroyed by a century of oppression and paternalism,” 

through, among other things, giving tribes greater control over their affairs and 

property.  See Mescalero, 411 U.S. at 152, 93 S. Ct. at 1272 (citations and internal 

quotation marks omitted).  Section 5 of the Act, codified at 25 U.S.C. § 465, has 

been described as the “capstone” of the Indian Reorganization Act’s land 

provisions, provisions that were designed to improve Indians’ economic standing 

through the use of land acquired by the Secretary of the Interior “with at least one 

eye directed toward how tribes will use those lands to support economic 

development.”  See, e.g., Match-E-Be-Nash-She-Wish Band of Pottawatomi 

Indians v. Patchak, 132 S. Ct. 2199, 2211 (2012).  Accordingly, Section 5 of the 

Act authorizes the Secretary “to acquire . . . any interest in lands, water rights, or 

surface rights to lands . . . for the purpose of providing land for Indians.”  25 

U.S.C. § 465.  The statute provides that title to the land or rights acquired will be 

taken by the United States in trust for the Indian tribe and that “such lands or rights 
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shall be exempt from State and local taxation.”6  Id.  The Supreme Court has held 

that, “[o]n its face, the statute exempts land and rights in land” from state taxation.  

Mescalero, 411 U.S. at 155, 93 S. Ct. at 1274. 

In Mescalero, the Indian plaintiffs operated a ski resort on off-reservation 

land in New Mexico that was developed under the 1934 Act.7  Id. at 146, 93 S. Ct. 

at 1269.  New Mexico sought to levy two taxes related to the ski resort:  a gross-

receipts tax from the sale of services and tangible property at the resort and a use 

tax based on the purchase price of materials used to construct two ski lifts at the 

resort.  Id. at 147, 93 S. Ct. at 1269-70.  The Supreme Court first rejected a blanket 

characterization of the resort as a “federal instrumentality” that would be exempt 

from all state taxation, id. at 150-55, 93 S. Ct. at 1271-74, and then considered the 

language from § 465.   

In analyzing § 465’s application to the gross-receipts tax, the Court observed 

that while the statute precluded taxes on land or on rights in land, it did not exempt 

from state taxation the income derived from the use of the land.  Id. at 155, 93 S. 

Ct. at 1274.  The Court first noted that tax exemptions are not granted by 

implication and then recalled that not all state and federal taxes on Indians are 

                                                 
6  Stranburg does not appear contest that the Tribe’s Hollywood and Tampa reservations 
qualify as land acquired and held in trust under this statute. 
7  The land was actually leased from the United States Forestry Service, but the Court found 
that the land fell under § 465 despite its unique provenance.  See 411 U.S. at 155 n.11, 93 S. Ct. 
1274 n.11. 
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categorically barred.  Id. at 156-57, 93 S. Ct. at 1274-75.  For example, the Court 

cited its prior decisions in Choteau v. Burnet, 283 U.S. 691, 51 S. Ct. 598 (1931), 

and Leahy v. State Treasurer, 297 U.S. 420, 56 S. Ct. 507 (1936), in which the 

Court upheld, respectively, federal and state income taxes on income derived from 

oil, gas, and mineral exploration on Indian lands after that income was distributed 

from a federal trust fund to individual Indians.  In those cases, the Supreme Court 

decided, in part, that income distributed to individual Indian tribe members and 

freely useable by them was taxable even when the source of that income was 

exempt from taxation.  See Choteau, 283 U.S. at 696-97, 51 S. Ct. at 600-01; 

Leahy, 297 U.S. at 421, 56 S. Ct. at 507.  Ultimately, the Mescalero Court likened 

the gross-receipts tax to these taxes on income, as opposed to a tax on property, 

and found that it was not barred by § 465.  411 U.S. at 157, 93 S. Ct. at 1275. 

In contrast, the Court did hold that § 465 prohibited the state’s use tax on the 

ski-lift materials.  The Court observed that under the statute, “these permanent 

improvements on the Tribe’s tax-exempt land would certainly be immune from the 

State’s ad valorem property tax.”  Id. at 158, 93 S. Ct. at 1275.  As the Court 

explained, use “is among the ‘bundle of privileges that make up property or 

ownership’ of property and, in this sense, at least, a tax upon ‘use’ is a tax upon the 

property itself.”  Id. (citation omitted).  While conceding that not all use taxes 

could be viewed as property taxes, the Court concluded that “use of permanent 
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improvements upon the land is so intimately connected with use of the land itself 

that an explicit provision relieving the latter of state tax burdens must be construed 

to encompass an exemption for the former.”  Id. at 158, 93 S. Ct. at 1275-76. 

In our view, Mescalero stands for the proposition that § 465 precludes state 

taxation of that “bundle of privileges that make up property or ownership of 

property.”  See id. at 158, 93 S. Ct. at 1275 (citation and internal quotation marks 

omitted).  The ability to lease property is a fundamental privilege of property 

ownership.  See, e.g., Terrace v. Thompson, 263 U.S. 197, 215, 44 S. Ct. 15, 17-18 

(1923) (noting that “essential attributes of property” include “the right to use, 

lease, and dispose of it for lawful purposes”).  By taxing the “privilege” of 

“engag[ing] in the business of renting, leasing, letting, or granting a license for the 

use of any real property,” the State of Florida is taxing a privilege of ownership 

just as New Mexico’s tax in Mescalero taxed the privilege of use. 

Stranburg attempts to overcome this analysis in several ways.  First, he tries 

to distinguish the Rental Tax from the tax in Mescalero and limit the holding of 

that case.  Next, he asserts that the Supreme Court has foreclosed the district 

court’s reading of Mescalero with its decision in Cotton Petroleum Corp. v. New 

Mexico, 490 U.S. 163, 109 S. Ct. 1698 (1989).  And finally, he relies on caselaw 

from the Ninth Circuit purportedly upholding a similar tax in California.  We find 

none of Stranburg’s arguments ultimately persuasive. 
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1.   The Rental Tax Is Not Materially Distinguishable from the Use Tax in 
Mescalero that the Supreme Court Determined Violated § 465 

 Stranburg’s efforts to distinguish the Rental Tax from the tax at issue in 

Mescalero gain no traction.  Specifically, Stranburg characterizes the Rental Tax as 

a “transactional tax on the payment of rent” and likens it more to the gross-receipts 

tax in Mescalero as a tax on income rather than on the land.8  And, of course, the 

Tribe receives income from the rent payments.   

But these payments secure a lessee’s possessory interest in the land for the 

duration of the lease.  See generally Winters Coal Co. v. Comm’r, 496 F.2d 995, 

998 (5th Cir. 1974) (plurality op.) (“There is little conflict or disagreement with the 

old hornbook principle that a lease is a conveyance and creates in the lessee an 

estate which entitles him to exclusive possession unless certain rights are reserved 

by the lessor.”); Lease, Black’s Law Dictionary (10th ed. 2014) (“A contract by 

which a rightful possessor of real property conveys the right to use and occupy the 

property in exchange for consideration, usu[ally] rent”).  Just as the use of 

                                                 
8  Although Stranburg analogizes rent to income derived from the land, elsewhere, he is 
careful to describe the legal incidence of the Rental Tax as falling on the payments by the non-
Indian lessees rather than on the Tribe’s income.  His reasons for doing so are well-founded, as 
states generally may not tax Indian tribes for on-reservation activities.  See Okla. Tax Comm’n v. 
Chickasaw Nation, 515 U.S. 450, 458, 115 S. Ct. 2214, 2220 (1995).  We assume for this 
opinion that Stranburg is correct that the legal incidence of Florida’s Rental Tax falls on the non-
Indian lessees, an assumption not challenged by the Tribe.  Even so, our conclusion does not 
change.  By the plain text of the statute, the tax exemption contained in § 465 attaches to the land 
and the rights in that land protected under the statute.  See 25 U.S.C. § 465 (“[S]uch lands or 
rights shall be exempt from State and local taxation.” (emphasis added)).  So, even if the legal 
incidence of the Rental Tax falls on the Ark Entities, the tax itself is expressly precluded because 
a tax on the payment of rent is indistinguishable from an impermissible tax on the land. 
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permanent improvements on land “is so intimately connected with use of the land 

itself,” Mescalero, 411 U.S. at 158, 93 S. Ct. at 1275, payment under a lease is 

intimately and indistinguishably connected to the leasing of the land itself.  And in 

this respect, the Rental Tax is distinguishable from the gross-receipts sales tax in 

Mescalero or the severance and excise taxes discussed in cases like Cotton 

Petroleum, 490 U.S. at 168-69 & n.4, 109 S. Ct. at 1703, or Oklahoma Tax 

Commission v. Texas Co., 336 U.S. 342, 345-47, 69 S. Ct. 561, 563-64 (1949).9  

Florida’s Rental Tax is a tax on a right in land, while the others tax economic 

                                                 
9  Cotton Petroleum, which is discussed more fully below, involved a challenge to five 
taxes levied by New Mexico on the production of oil and gas from leased Indian lands.  490 U.S. 
at 168-69 & n.4, 109 S. Ct. at 1703 & n.4.  Texas Co. involved a challenge by non-Indian lessees 
to two Oklahoma taxes, one a tax on the gross production value of oil and gas and the other an 
excise tax on every barrel of oil produced in the state.  336 U.S. at 345-47, 69 S. Ct. at 563-64.  
In Texas Co., the Oklahoma Supreme Court had invalidated the taxes on the basis that the lessees 
were instrumentalities of the Federal government.  Id. at 348, 69 S. Ct. at 565.  In reversing the 
state supreme court, the United States Supreme Court noted that intergovernmental immunity did 
not extend tax immunity to property or gains earned by private persons under a lease of restricted 
Indian land.  Id. at 363, 69 S. Ct. at 572.  Although the Court’s holding rested on interpreting the 
intergovernmental-immunity doctrine, significantly, the Court emphasized in Texas Co. that the 
case “present[ed] no question concerning the immunity of the Indian lands themselves from state 
taxation,” id. at 353, 69 S. Ct. at 567, and distinguished the taxable nature of oil removed from 
the land itself, see, e.g., id. at 354, 358, 69 S. Ct. at 568, 570. 
 
 In its discussion of New Mexico’s gross-receipts tax, Mescalero also cited Texas Co. for 
the proposition that “[l]essees of otherwise exempt Indian lands are also subject to taxation.”  
Mescalero, 411 U.S. at 157, 93 S. Ct. at 1275.  Stranburg seizes on this statement as a 
declaration that all lessees of Indian land are subject to all state taxation.  But Stranburg’s 
assertion ignores both the context of Mescalero—where the statement was included in the 
discussion of the gross-receipts tax, and not the tax on land—and the context of Texas Co.—
which dealt with taxes on oil that had been removed from the land.  Accordingly, the citation to 
Texas Co. in Mescalero does not have the reach Stranburg attributes to it and stands for the now 
uncontroversial proposition that non-Indian lessees of Indian land may be subject to some state 
taxation.  See, e.g., Cotton Petroleum, 490 U.S. at 175, 109 S. Ct. at 1707. 
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activity (sales receipts) or tangible property (oil or gas) removed by one or more 

degrees from the land. 

Additionally, to the extent any ambiguity exists with respect to the tax 

exemption contained in § 465, resolving that ambiguity in favor of the Tribe 

comports with the long-standing canon that statutes be construed liberally in favor 

of Indians.  See Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766, 105 S. 

Ct. 2399, 2403 (1985) (citations omitted) (“[S]tatutes are to be construed liberally 

in favor of the Indians, with ambiguous provisions interpreted to their benefit.”).  

We acknowledge that the Supreme Court has cautioned that this canon “is offset by 

the canon that warns us against interpreting federal statutes as providing tax 

exemptions unless those exemptions are clearly expressed.”  Chickasaw Nation v. 

United States, 534 U.S. 84, 95, 122 S. Ct. 528, 535-36 (2001).  But no “offset” is 

warranted here.  Unlike a tax exemption purportedly legislated “through an 

inexplicit numerical cross-reference,” id. at 90, 122 S. Ct. at 533, § 465 expressly 

exempts land and rights in that land from state taxation.  Any “ambiguity” present 

centers not around the existence of a tax exemption, but rather the scope of the 

land rights included within that exemption.   

In sum, we find that construing § 465 to preclude Florida’s Rental Tax 

aligns with the text and purpose of the Indian Reorganization Act, the Supreme 
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Court’s interpretation of § 465 in Mescalero, and the general canon that statutes be 

construed in Indians’ favor. 

2. Cotton Petroleum Does Not Foreclose the Statutory Exemption 

Stranburg argues further, though, that even if Mescalero can be read to 

preclude the Rental Tax, that reading was subsequently abrogated by the Supreme 

Court in Cotton Petroleum.  We disagree. 

In Cotton Petroleum, the Supreme Court confronted the question of whether 

New Mexico could impose taxes on oil and gas produced by non-Indian lessees of 

wells located on the tribe’s reservation.  490 U.S. at 166, 109 S. Ct. at 1702.  In 

answering that question, the Court looked to the Indian Mineral Leasing Act of 

1938 (“1938 Act”), 25 U.S.C. § 396a, and its predecessors, which permitted the 

tribe to lease reservation land for mineral exploitation, subject to approval by the 

Secretary of the Interior.  Id. at 167, 109 S. Ct. at 1702.   

The Court recounted its shifting doctrines concerning state taxation of non-

Indian lessees’ oil production, noting that its old rule required the tax to be 

specifically authorized by Congress, while the new rule upheld the state’s tax 

unless it was “expressly or impliedly prohibited by Congress.”  Id. at 173, 109 S. 

Ct. at 1706.  The “current doctrine” permits a state, absent a grant of tax immunity 

by Congress, to “impose a nondiscriminatory tax on private parties with whom the 
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United States or an Indian tribe does business, even though the financial burden of 

the tax may fall on the United States or tribe.”  Id. at 175, 109 S. Ct. at 1707.   

Although the Court found no express discussion of taxation in the 1938 Act, 

it concluded that the silence of Congress on the issue was explained by the shifting 

doctrines.  As the Court noted, predecessors to the 1938 Act dealing with leasing 

of Indian lands for mineral exploitation expressly permitted state taxation.  See id. 

at 181-83, 109 S. Ct. at 1710-11; see also 25 U.S.C. § 398; 25 U.S.C. § 398c.  

These express authorizations in 1924 and 1927 were in line with the earlier 

doctrine.  But by 1938 the new doctrine was in place, and the Court refused to read 

the silence of the 1938 Act as either a repeal of the previously authorized state 

taxes or an implied prohibition on state taxation.  Id. at 182, 109 S. Ct. at 1710. 

Although the Cotton Petroleum Court was analyzing the 1938 Act, in a 

footnote, it commented that the Indian Reorganization Act of 1934, among other 

Indian-related statutes, “no more express[es] a congressional intent to pre-empt 

state taxation of oil and gas lessees than does the 1938 Act.”  Id. at 183 n.14, 109 

S. Ct. at 1711 n.14 (emphasis added).  Based on this footnote, Stranburg asserts 

that the Supreme Court “concluded squarely” that § 465 does not express a 

congressional intent to preempt state taxation on all lessees of Indian land.  But 

Stranburg’s argument overlooks the fact that the Supreme Court’s comment 

applies to just oil and gas lessees specifically, which are fundamentally different 
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from general land leases, in that they allow extraction of products from the land.  

The Court, in this footnote, simply did not address the full scope of § 465’s tax 

exemption.  Extending the Cotton Petroleum footnote to encompass all lessees of 

Indian land would ignore both the express text and the larger context of the Court’s 

opinion. 

3. The Ninth Circuit’s Construction of the Statute 

Stranburg also relies heavily on the Ninth Circuit cases of Agua Caliente 

Band of Mission Indians v. Riverside County, 442 F.2d 1184 (9th Cir. 1971), Fort 

Mojave Tribe v. San Bernardino County, 543 F.2d 1253 (9th Cir. 1976), and 

Confederated Tribes of Chehalis Reservation v. Thurston County Board of 

Equalization, 724 F.3d 1153, 1158 n.7 (9th Cir. 2013), for the proposition that § 

465 does not preclude the Rental Tax.  In Agua Caliente, the Ninth Circuit upheld 

(over a persuasive dissent that foreshadowed the Bracker inquiry) California’s 

possessory-interest tax, which it characterized as a tax on the “full cash value of 

the lessee’s interest” in the land rather than a tax on the “land as such.”  See 442 

F.2d at 1186.  In Fort Mojave, the Ninth Circuit held that another section of the 

Indian Reorganization Act did not preempt the possessory-interest tax because the 

tax did not threaten to encumber the Indian’s interest.  543 F.2d at 1256.  

Significantly, neither the Agua Caliente nor Fort Mojave decisions mentioned or 

apparently considered § 465 at all. 
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In Chehalis Reservation, the Ninth Circuit recently invalidated a 

Washington state tax on permanent improvements owned by a non-Indian 

corporation on Indian land acquired under § 465.  724 F.3d at 1157-58.  In a 

footnote in that opinion, the Ninth Circuit panel commented that the taxes upheld 

in Agua Caliente and Fort Mojave were distinguishable from the Washington tax 

and the New Mexico tax in Mescalero because, in the former cases, the state 

imposed taxes on non-Indian lessees’ possessory interests while, in the latter, the 

states imposed property taxes on the land, which included permanent 

improvements to the land.  Id. at 1158 n.7.   

Stranburg argues that after Chehalis Reservation, the Ninth Circuit has 

determined that § 465 “bars state taxes directly on land or on permanent 

improvements to land, and only those two areas,” and urges us to adopt that 

reading here.  But Stranburg’s construction is too narrow.  First, the Chehalis 

Reservation footnote did not limit § 465’s application to only land and permanent 

improvements on land.  Indeed, it recognized that § 465 precluded taxes on land 

and on land rights; it just implicitly decided, without elaboration, that possessory 

interests were not rights in the land.  See id.  Moreover, in Mescalero, the Supreme 

Court itself did not expressly limit its holding to only permanent improvements.  

The opinion points out that not all “use taxes for all purposes” can be deemed to be 

property taxes.  See Mescalero, 411 U.S. at 158-59, 93 S. Ct. at 1275-76.  The 
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necessary implication is that some use taxes, of which permanent improvements 

are but one, may be deemed so akin to property taxes that § 465 would bar their 

imposition. 

Further, while the language of the Chehalis Reservation footnote suggests 

that the Ninth Circuit determined in Agua Caliente that § 465 did not bar taxes on 

non-Indian possessory interests of Indian land, the fact remains that neither Agua 

Caliente nor Fort Mojave ever analyzed the applicability of § 465 to the possessory 

interests being taxed.10  Thus, even to the extent that a tax on the full-cash value of 

a lessee’s possessory interest can be viewed as analogous to a tax on the payment 

of rent, we do not find the Ninth Circuit’s bare statement in the Chehalis 

Reservation footnote that § 465 does not apply to taxes on such interests to be 

persuasive. 

Diving more deeply into the Ninth Circuit cases similarly does not help 

Stranburg.  Significantly, Agua Caliente was decided before Mescalero.  In the 

absence of Mescalero, the Ninth Circuit likened California’s tax to the tax found 

permissible in United States v. City of Detroit, 355 U.S. 466, 78 S. Ct. 474 (1958), 

in which the Supreme Court upheld a state tax on the privilege of commercially 

renting property, even though the property in question was owned by the United 

                                                 
10  In fact, it is not entirely clear that the Indian land at issue in Fort Mojave or, especially, in 
Agua Caliente fell within the ambit of § 465 at all.  See, e.g., Fort Mojave, 543 F.2d at 1255; 
Agua Caliente, 442 F.2d at 1187 & n.13. 
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States.  At the time that the cases were decided, the Supreme Court in City of 

Detroit and the Ninth Circuit in Agua Caliente both viewed a “tax imposed upon 

the use of property [as] something distinct from a tax imposed upon the property 

itself.”  City of Detroit, 355 U.S. at 470, 78 S. Ct. at 476; Agua Caliente, 442 F.2d 

at 1186-87.   

But two problems exist with relying on these cases here.  First, the Supreme 

Court’s subsequent decision in Mescalero expressly recognized that some uses are 

so intimately connected with the land that a tax on those uses is essentially a tax on 

the land, obliterating any categorical distinction between use taxes and property 

taxes.  See Mescalero, 411 U.S. at 158, 93 S. Ct. at 1275-76.   

Second, City of Detroit is distinguishable in that the source of any tax 

exemption for the United States was the intergovernmental immunity doctrine, a 

doctrine that has been “‘thoroughly repudiated’ by modern case law.”  See Cotton 

Petroleum, 490 U.S. at 174, 109 S. Ct. at 1706.  Here, the source of the tax 

exemption is a federal statute.  Section 465 contains an explicit congressional 

expression of a tax exemption, the contours of which must be interpreted like any 

other statute. 

So we are not persuaded by Stranburg’s reliance on the Ninth Circuit’s cases 

involving California’s possessory-interest tax.  Instead, we hold that § 465 bars 

Florida from assessing its Rental Tax against the Ark Entities.  This construction of 
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the statute more closely comports with what the statutory text actually protects, 

with what the Supreme Court decided in Mescalero, with the purposes of § 465 

more generally, and with the general statutory canon that statutes be construed in 

favor of Indians.   Accordingly, we affirm the district court’s order invalidating the 

application of Florida’s Rental Tax to the properties at issue in this case. 

B. Federal Law Preempts the Rental Tax 

 We could, of course, stop our analysis regarding the Rental Tax at this point, 

since we have concluded that application of the Rental Tax in this case violates § 

465.  But this case raises a matter of first impression, so we also consider the 

alternative basis that the district court relied on in invalidating the Rental Tax. 

Even if § 465 did not expressly preclude assessment of the Rental Tax 

against the Ark Entities, the Rental Tax is nonetheless preempted by federal law.  

The district court concluded that the state Rental Tax was preempted because the 

district court accorded “the full amount of deference available under the law” to a 

balancing test conducted by the Secretary of the Interior in promulgating 

regulations governing the leasing of Indian land—including a regulation that 

prohibits rental taxes.  Seminole Tribe, 49 F. Supp. 3d at 1099-100.   

On appeal, Stranburg contests this ruling on a number of fronts.  He 

contends that the Secretary’s analysis is entitled to no deference by any court 

because, in Stranburg’s view, it does not purport to decide the preemption 
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question, it was the product of flawed rulemaking, and it is substantively incorrect.  

Stranburg also suggests that even if the regulations and analysis must be given 

weight, that weight should be minimal because the terms of the Ark Entities’ leases 

are controlling.  And finally, Stranburg argues that he prevails on a de novo 

Bracker balancing analysis because the Tribe has not put forth any evidence of its 

interests while the state has demonstrated its interest in the Rental Tax based on the 

services it provides on the Tribe’s reservations.  Although we decline to accord the 

regulations deference in conducting a Bracker inquiry, we nonetheless find that 

under a de novo Bracker analysis, the Rental Tax is preempted by federal law. 

In Bracker, the Supreme Court addressed a challenge to Arizona’s motor-

carrier license and use fuel taxes as applied to non-Indian timber enterprises 

harvesting timber on reservation land.  448 U.S. at 137-38, 100 S. Ct. at 2580-81.  

The Court outlined several general Indian law taxation principles, including “two 

independent but related barriers to the assertion of state regulatory authority over 

tribal reservations and members.  First, the exercise of such authority may be pre-

empted by federal law. . . . Second, it may unlawfully infringe ‘on the right of 

reservation Indians to make their own laws and be ruled by them.’”  Id. at 142, 100 

S. Ct. at 2583 (citations omitted).  The Court also “rejected the proposition that in 

order to find a particular state law to have been preempted by operation of federal 

law, an express congressional statement to that effect is required.”  Id. at 144, 100 
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S. Ct. at 2584.  Of note, the Court commented that it is “generally unhelpful” to 

apply existing law regarding federal-state preemption to Indian law preemption.  

Id. at 143, 100 S. Ct. 2583.   

As the Court explained, state law is generally inapplicable to on-reservation 

conduct by Indians, given the overwhelming federal interest in encouraging tribal 

self-government.  Id. at 144, 100 S. Ct. at 2584.  To analyze the more difficult 

question of whether state regulation of non-Indian activity on the reservation is 

preempted by federal law, Bracker called for “a particularized inquiry into the 

nature of the state, federal, and tribal interests at stake, an inquiry designed to 

determine whether, in the specific context, the exercise of state authority would 

violate federal law.”  Id. at 144-45, 100 S. Ct. at 2584. 

In turning to Arizona’s tax scheme, the Court first considered the federal 

interests at stake, observing that the “Federal Government’s regulation of the 

harvesting of Indian timber is comprehensive” and citing congressional statutes, 

Department of the Interior regulations, and day-to-day supervision by the BIA.  Id. 

at 145-48, 100 S. Ct. at 2584-86.  Indeed, the Court stated, the “federal regulatory 

scheme is so pervasive as to preclude the additional burdens sought to be imposed” 

by the state taxes.  Id. at 148, 100 S. Ct. at 2586.  Moreover, the Court reasoned 

that the state taxes would undermine federal policies of guaranteeing the benefit of 

timber harvests to Indians, as well as general policies designed to revitalize Indian 
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economies and self-government.  Id. at 149, 100 S. Ct. 2586.  For instance, the 

Court determined that the taxes would complicate the Secretary’s setting of fees, 

reduce tribal revenues, and diminish the profit that potential contractors could 

realize.  Id. at 149, 100 S. Ct. at 2587. 

With regard to the state’s interest, the Court found none beyond a “general 

desire to raise revenue.”  Id. at 150, 100 S. Ct. at 2587.  Nor, as the Court 

observed, was this “a case in which the State seeks to assess taxes in return for 

governmental functions it performs for those on whom the taxes fall.”  Id., 100 S. 

Ct. at 2587.  Even though the fuel tax was designed to compensate the state for the 

use of its highways, the on-reservation roads at issue were neither built nor 

maintained by the state.  Id.  As a result, the Court concluded that the state’s 

generalized interest was insufficient to overcome the comprehensive and pervasive 

regulation of the harvesting of Indian timber and the threats to federal policies 

posed by the taxes.  See id. at 151, 100 S. Ct. at 2588. 

Two years later, the Court decided Ramah Navajo School Board v. Bureau 

of Revenue, 458 U.S. 832, 102 S. Ct. 3394 (1982).  In Ramah, the Court struck 

down New Mexico’s gross-receipts tax as assessed on a non-Indian contractor who 

built a school on the reservation.  Id. at 834, 102 S. Ct. at 3396.  The Court found 

the tax preempted, in part, because the state did “not seek to assess its tax in return 

for the governmental functions it provides to those who must bear the burden of 
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paying this tax.”  Id. at 843, 102 S. Ct. at 3401.  While the New Mexico tax was 

“intended to compensate the State for granting ‘the privilege of engaging in 

business,’” the state had “not explained the source of its power to levy such a tax . . 

. where the ‘privilege of doing business’ on an Indian reservation is exclusively 

bestowed by the Federal Government.”  Id. at 844, 102 S. Ct. at 3402. 

The Supreme Court once again applied the Bracker balancing test in Cotton 

Petroleum, this time upholding the state tax.  In so doing, the Court emphasized 

that the test is a “flexible one sensitive to the particular state, federal, and tribal 

interests involved.”  Cotton Petroleum, 490 U.S. at 184, 109 S. Ct. at 1711.  In 

contrasting Cotton Petroleum’s situation with those found in Bracker and Ramah, 

the Court observed that those two cases “involved complete abdication or 

noninvolvement of the State in the on-reservation activity,” while in Cotton 

Petroleum, New Mexico provided “substantial services” to Cotton Petroleum and 

the tribe.   Id. at 185, 109 S. Ct. at 1712.   The Court further distinguished Cotton 

Petroleum’s situation by finding that no economic burden fell on the tribe due to 

the state taxes and that the state did regulate “the spacing and mechanical integrity 

of [oil] wells located on the reservation,” meaning the federal regulations of 

mineral extraction, while extensive, were not exclusive.  Id. at 185-86, 109 S. Ct. at 

1712.  As a result, the Court concluded that the state taxes were not preempted, in 

part, because “[t]his [was] not a case in which the State has had nothing to do with 
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the on-reservation activity, save tax it.”  Id. at 186, 109 S. Ct. at 1713.  The Court 

also noted that any marginal effect on the demand for leases that could be 

attributed to increased state taxes was “simply too indirect and too insubstantial to 

support Cotton’s claim of pre-emption . . . absent some special factor as those 

present [in Bracker and Ramah].”  Id. at 186-87, 109 S. Ct. at 1713. 

To summarize, then, Bracker requires a particularized inquiry into the 

federal, tribal, and state interests implicated by a state’s tax on non-Indians for on-

reservation activity.  Bracker, 448 U.S. at 144-45, 100 S. Ct. at 2584.  Federal 

statutes, agency regulations, and day-to-day agency supervision can all inform the 

federal and tribal interests and can also signal a federal regulatory scheme that is so 

pervasive that it preempts the state tax.  Id. at 145-48, 100 S. Ct. at 2584-86.  A 

state’s interests in a particular tax can outweigh federal and tribal interests, but to 

do so, the state’s tax must relate to services it provides in connection with the 

entity and activity being taxed and not merely serve a generalized interest in 

raising revenue.  Id. at 150-51, 100 S. Ct. at 2587-88. 

1.  Should the Secretary’s Analysis Be Accorded Deference? 

Before turning to the merits of the Bracker analysis, we must first address 

what measure of deference, if any, courts should accord to the Secretary of the 

Interior’s Bracker-like balancing conducted in the regulatory context.  The issue 

arises because the Secretary of the Interior adopted substantial regulations, made 
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effective in January 2013, concerning the Secretary’s approval and supervision of 

Indian land leases.  See 25 C.F.R. Part 162.  Included among those regulations is a 

section entitled “What taxes apply to leases approved under this part?”  25 C.F.R. § 

162.017.  That section expressly provides that “activities under a lease conducted 

on the leased premises” are not subject to state taxation, id. § 162.017(b), and that 

“the leasehold or possessory interest” is not subject to state taxation, id. § 

162.017(c).  

According to the regulations’ preamble published in the Federal Register, 

this section was added as “clarification regarding other taxation arising in the 

context of leasing Indian land.”  Residential, Business, and Wind and Solar 

Resource Leases on Indian Land, 77 Fed. Reg. 72,440, 72,447 (Dec. 5, 2012) 

(codified at 25 C.F.R. pt. 162) (“Preamble”).  In this Preamble, the Secretary 

outlined the Bracker balancing test and then applied it generally.   

First, the Secretary listed the extensive federal regulations that it said 

“occupy and preempt the field of Indian leasing.”  Id. at 72,447.   The Secretary 

also analyzed the federal and tribal policies at stake in land leasing and noted that 

the “ability of a tribe . . . to convey an interest in trust or restricted land arises 

under Federal law, not State law [and] Federal legislation has left the State with no 

duties or responsibilities for such interest.”  Id. at 72,447-48. Finally, the Secretary 
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asserted generally that state taxation undermines federal interests with respect to 

leases.  Id. at 72,447-49. 

The district court concluded that the regulations, including the Secretary’s 

Bracker analysis in the Preamble, were entitled to the “full amount of deference 

available under the law,” which it defined as “some deference” short of full 

Chevron11 deference.  Seminole Tribe, 49 F. Supp. 3d at 1099-100.  Relying on 

Wyeth v. Levine, 555 U.S. 555, 129 S. Ct. 1187 (2009), the district court reasoned 

that deference was appropriate based on the specialized experience of the Secretary 

in Indian affairs, the complex and extensive history of federal Indian law, and the 

thoroughness and persuasiveness of the Secretary’s analysis.  49 F. Supp. 3d at 

1099-100.  Ultimately, the district court held, based on “the reasons detailed by the 

Secretary of the Interior,” that federal regulation of Indian land leasing was so 

pervasive as to preclude the additional burdens of Florida’s Rental Tax and that, 

“in these circumstances, 25 U.S.C. § 415 and 25 C.F.R. § 162.017 prohibit the 

imposition of the Rental Tax to the Ark leases.”  Id. at 1100. 

We agree with the district court’s ultimate conclusion.  But to the extent that 

the district court gave deference to the Secretary’s ultimate application of Bracker 

and the agency’s conclusion that federal law preempts lease-related taxation, we 

find that the district court went a step too far.  Bracker and its progeny call for a 

                                                 
11  Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 104 S. Ct. 2778 
(1984). 

Case: 14-14524     Date Filed: 08/26/2015     Page: 30 of 64 



31 
 

particularized balancing of the specific federal, tribal, and state interests involved.  

See Bracker, 448 U.S. at 145, 100 S. Ct. 2584 (“This inquiry . . . has called for a 

particularized inquiry into the nature of the state, federal, and tribal interests at 

stake, an inquiry designed to determine whether, in the specific context, the 

exercise of state authority would violate federal law.” (emphasis added)); Ramah, 

458 U.S. at 838, 102 S. Ct. at 3398 (“Pre-emption analysis . . . requires a 

particularized examination of the relevant state, federal, and tribal interests.” 

(emphasis added)); Cotton Petroleum, 490 U.S. at 176, 109 S. Ct. at 1707 

(“Instead, we have applied a flexible pre-emption analysis sensitive to the 

particular facts and legislation involved.” (emphasis added)).  Because the 

Secretary’s analysis did not examine Florida’s interests in imposing this particular 

Rental Tax, the balancing in the Preamble cannot substitute for the particularized 

inquiry required by Bracker.  As for Wyeth, although it dealt with preemption 

outside the context of federal Indian law, that decision observed that while some 

weight can be given to an agency’s views on a state law’s impact on a federal 

regulatory scheme, deference to an agency’s ultimate conclusion of federal 

preemption is inappropriate.  See Wyeth, 555 U.S. at 576-77, 129 S. Ct. at 1201. 

2.  The Federal and Tribal Interests at Stake 

This is not to say that the Secretary’s analysis is not without value in 

delineating the federal and tribal interests implicated in the leasing of Indian land.  
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As Wyeth noted, an agency’s analysis of the regulatory scheme it administers 

deserves some weight, particularly when the subject matter and history are 

complex and extensive, and the analysis is thorough, consistent, and persuasive.  

555 U.S. at 576-77, 129 S. Ct. at 1201.  Here, those factors apply with force.  

Accordingly, the Preamble analysis and the actual statutes and regulations 

themselves provide, in this case, substantial evidence of the extensive federal 

regulation of Indian land leasing to inform the Bracker balancing inquiry. 

Stranburg raises a number of specific arguments about why deference is 

inappropriate, but none of those arguments succeed in showing why the 

Secretary’s analysis cannot serve as evidence of the federal and tribal interests 

involved.  Because we have determined that deference to the Secretary’s 

preemption conclusion is inappropriate and will conduct an independent Bracker 

inquiry, we need not address Stranburg’s deference arguments in further depth.  

Although we cannot defer to the Secretary’s ultimate conclusion that federal 

law preempts the Rental Tax, we nonetheless agree that is the correct conclusion.  

As in the cases of Bracker and Ramah, the extensive and exclusive federal 

regulation of Indian leasing—as evidenced by federal law and regulations—

precludes the imposition of state taxes on that activity.  See Bracker, 448 U.S. at 

148-49, 100 S. Ct. at 2586; Ramah, 458 U.S. at 841-42, 102 S. Ct. at 3400-01; see 

also, e.g., 25 U.S.C. § 415; 25 C.F.R. Part 162; Preamble at 72,447-48.  Florida has 
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not shown that the Rental Tax is designed to compensate for any state services or 

regulations related to the act of renting of commercial property on Indian land; 

rather, the interests the state advances are more akin to raising revenue for 

providing statewide services generally.  Accordingly, the Bracker analysis leads us 

to conclude that Florida’s Rental Tax is preempted by federal law. 

Nor are we persuaded by Stranburg’s various arguments that the inquiry 

should tip in his favor.  Initially, he attacks the pervasive character of the federal 

regulatory scheme, asserting that Cotton Petroleum established that regulation of 

all lessees of Indian land is not exclusively federal.  See Cotton Petroleum, 109 S. 

Ct. at 185-86, 109 S. Ct. at 1712-13 (holding that the state’s regulation of oil-well 

spacing and integrity meant that federal regulation, while extensive, was not 

exclusive).  In support of this point, Stranburg contends that the oil and gas leases 

in Cotton Petroleum were subject to the same federal regulations that govern the 

Ark Entities’ leases, and since federal regulation was not deemed exclusive in 

Cotton Petroleum, it cannot be deemed exclusive here.   

This argument fails, though, for a number of reasons.  First, Bracker requires 

a particularized balancing of specific interests.  In Cotton Petroleum, the Supreme 

Court pointed to state regulation of oil wells independent of the federal regulations.  

Stranburg, however, has not pointed to any Florida regulation of the commercial 

leasing of Indian land or regulation of the activities occurring under the lease. 
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Second, the federal regulations concerning Indian oil leases are separate and 

distinct from the Indian surface land-leasing regulations.  See 25 C.F.R. § 

162.006(b) (noting that this part of the regulations does not apply to “mineral 

leases, prospecting permits, or mineral development agreements,” which are 

covered by six separate parts of the Code of Federal Regulations).  The regulations 

cited in Cotton Petroleum came from Part 211 of the Code, one of the mineral-

leasing parts.  See 490 U.S. at 186 n.16, 109 S. Ct. at 1712 n.16.  Significantly, 

they were not found in Part 162, the surface-leasing regulations.   

Similarly, Stranburg’s reliance here on the case of Gila River Indian 

Community v. Waddell, 91 F.3d 1232 (9th Cir. 1996), cannot help him.  Contrary 

to Stranburg’s suggestion, Waddell did not make a broad pronouncement that the 

federal leasing regulations were insufficient to preempt all state taxes.  Instead, the 

court found the leasing interests insufficient to preempt a state sales tax on non-

Indians’ attendance at entertainment events on the reservation.  See 91 F.3d at 1237 

(“The Arizona sales tax would not interfere with the use and development of the 

Tribe’s property. Thus, the regulatory scheme that governs the leasing of Indian 

lands does not require the preemption of the tax.”).12 

                                                 
12  Of note, Waddell did reject the Indians’ position that the federal leasing regulations were 
sufficient to preempt all state taxation generally.  91 F.3d at 1237.  Of course, this just means that 
we are left with a particularized balancing of the leasing interests and the specific tax at issue. 
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Stranburg next remarks that the federal interest in promoting Indian 

economic development does not automatically preempt all state taxes when any 

reduction of Indian income is threatened.  This proposition certainly is true.  See 

Cotton Petroleum, 490 U.S. at 180, 109 S. Ct. at 1709 (“We thus agree that a 

purpose of the 1938 Act is to provide Indian tribes with badly needed revenue, but 

find no evidence for the further supposition that Congress intended to remove all 

barriers to profit maximization.”); id. at 187, 109 S. Ct. at 1713 (rejecting the 

notion that “[a]ny adverse effect on the Tribe’s finances caused by the taxation of a 

private party contracting with the Tribe would be ground to strike the state tax.”).  

But this argument goes only so far because the Tribe is not contending that the sole 

federal interest at stake here is income maximization or that income maximization 

automatically preempts any state taxation.  Rather, Indian economic well-being is 

one of the many federal interests embodied in the extensive federal regulation of 

leasing activity, and it is a valid interest weighing in favor of preemption in the 

final balance.  See Bracker, 448 U.S. at 149, 100 S. Ct. at 2586. 

Stranburg further asserts that tribal interest in self-government is not 

threatened by dual state taxation.  But while the Supreme Court precedent seems 

clear that dual taxation does not threaten tribal interests, see Wagnon v. Prairie 

Band Potawatomi Nation, 546 U.S. 95, 114-15, 126 S. Ct. 676, 688-89 (2005), that 

fact is of limited utility here because the Tribe is not assessing its own rental tax 
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(or even arguing on appeal that the state tax precludes it from doing so).  So though 

the Preamble’s general statements expressing concern about the potential of state 

taxes to “chill” the imposition of tribal taxes cannot support a federal or tribal 

interest in avoiding dual taxation, Preamble at 72,448, that fact removes little 

weight from the Tribe’s side of the scale here under the particularized 

circumstances of this case.  

Finally, in a variation on the income-maximization argument, Stranburg 

asserts that any increase in costs for on-reservation projects attributable to the state 

tax is too indirect for the economic consequences of the tax to support preemption.  

Of course, it is true that Cotton Petroleum held that such indirect burdens were 

insufficient to support preemption.  490 U.S. at 186-87, 109 S. Ct. at 1713.  But 

Cotton Petroleum indicated that such indirect burdens were insufficient “absent 

some special factor such as those present in [Bracker and Ramah],” with that 

special factor necessarily being the extensive and exclusive federal regulation of 

the activities at issue in those two cases.  See id.; see also id. at 184-86, 109 S. Ct. 

at 1711-1713; see also Bracker, 448 U.S. at 151 & n.15, 100 S. Ct. at 2587-88 & 

n.15.  As in Bracker and Ramah, the Tribe is not relying solely on adverse 

economic impact here; the extensive and exclusive federal regulation of Indian 

land leasing provides the “special factor” absent in Cotton Petroleum. 
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In sum, the federal government administers an extensive, exclusive, 

comprehensive, and pervasive regulatory framework governing the leasing of 

Indian land.  Stranburg’s attempt to diminish the value of tribal economic and 

taxing interests does nothing to minimize the pervasiveness of the federal 

regulatory scheme, which involves dozens of congressional statutes and federal 

regulations.  See, e.g., 25 U.S.C. §§ 415 – 416j; 25 C.F.R. §§ 162.001 – 162.703.  

This scheme is sufficient to bring the federal interests within the scope of Bracker 

and Ramah, where “the federal regulatory scheme is so pervasive as to preclude 

the additional burdens sought to be imposed” by the state.  Bracker, 448 U.S. at 

148, 100 S. Ct. at 2586; Ramah, 458 U.S. at 845, 102 S. Ct. at 3402.  Accordingly, 

absent a state interest of sufficient weight—and raising revenue for providing 

statewide services generally lacks that heft—Florida’s  Rental Tax is preempted.  

See, e.g., Bracker, 448 U.S. at 148-151, 100 S. Ct. at 2587-88 (conducting an 

analysis of the state interests after finding the federal scheme was pervasive). 

Stranburg cannot alter the results of this analysis through his assertions that 

the Tribe did not meet its burden13 of producing any evidence on the federal and 

                                                 
13  The parties vigorously dispute who bears the “burden” in this case.  Stranburg contends 
that the Tribe has the “burden of proof . . . to put forth facts showing that federal and tribal 
interests outweighed the state’s interest.”  The Tribe fires back that the “burden of justifying the 
tax in these circumstances rests with the state.”  But the Bracker inquiry itself imposes no 
burden-shifting framework.  Any burden necessarily arises from the summary-judgment posture 
of the case.  Since both parties moved for summary judgment, each had the burden of 
demonstrating no dispute of material fact that its interests outweighed the other’s as a matter of 
law.  See generally Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 2553 (1986) 
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tribal interests at stake because it “introduced no record evidence whatsoever of the 

impact of the Rental tax on the Tribe’s business operations or its sovereignty.”  In 

Stranburg’s view, the Tribe was required to put forth evidence that “it was less able 

to lease the property, had to engage in unique marketing efforts, or had to reduce 

the rent to accommodate the tax.”  According to Stranburg, the Tribe’s reliance on 

generalized economic arguments is insufficient to support preemption after Cotton 

Petroleum rejected the indirect-economic-consequences argument.  As discussed 

above, though, the Supreme Court’s rejection of that argument matters only in the 

absence of an extensive and exclusive federal regulatory scheme.  While such 

specific economic evidence certainly would have bolstered the Tribe’s argument, 

the regulatory scheme itself is a sufficient federal interest to satisfy the Tribe’s 

burden of production here. 

3.  The State’s Interest at Stake 

To establish the state’s interest in imposing the Rental Tax, Stranburg points 

to the evidence he introduced of the services that the state provides on the 

reservation, including law enforcement, criminal prosecution, and health services, 

as well as “intangible off-reservation benefits . . . such as infrastructure and 

                                                 
 
(“Of course, a party seeking summary judgment always bears the initial responsibility of 
informing the district court of the basis for its motion, and identifying those portions of ‘the 
pleadings, depositions, answers to interrogatories, and admissions on file, together with the 
affidavits, if any,’ which it believes demonstrate the absence of a genuine issue of material fact.” 
(citation omitted)). 
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transportation services.”  But none of these services are tied to the business of 

renting commercial property on Indian land.  Both Bracker and Ramah note that 

the state tax must be sufficiently connected to the particular activity taxed to 

amount to more than just a generalized interest in raising revenue.  See Bracker, 

448 U.S. at 150-51, 100 S. Ct. at 2587-88 (“[T]his is not a case in which the State 

seeks to assess taxes in return for government functions it performs for those on 

whom the taxes fall.  Nor have respondents been able to identify a legitimate 

regulatory interest served by the taxes they seek to impose.”); Ramah, 458 U.S. at 

843-45 & n.10, 102 S. Ct. at 3401-3402 & n.10 (“We are similarly unpersuaded by 

the State’s argument that the significant services it provides to the Ramah Navajo 

Indians justify the imposition of this tax. The State does not suggest that these 

benefits are in any way related to the construction of schools on Indian land.”).  

Even Cotton Petroleum, while finding that some state services were 

provided to the plaintiff and tribe, affirmed the general principle that the services 

rendered must be connected to the tax.  See 490 U.S. at 185, 109 S. Ct. at 1712 

(“Rather, [Bracker and Ramah] involved complete abdication or noninvolvement 

of the State in the on-reservation activity.” (emphasis added)); cf. id. at 186, 109 S. 

Ct. at 1713 (“This is not a case in which the State has had nothing to do with the 

on-reservation activity, save tax it.” (emphasis added)).  Here, Stranburg has 
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offered no evidence that Florida is involved in any way with a non-Indian’s leasing 

of commercial property from an Indian tribe on Indian land except taxing it. 

Nor can Stranburg’s reliance on Waddell rescue the state’s interest from 

being insufficient to sustain the tax.  The relationship of the services provided to 

the interest taxed differed materially in Waddell.  In Waddell, the Ninth Circuit 

concluded that the provision of the law-enforcement services, including crowd and 

traffic control, “was critical to the success” of the specific entertainment events 

being taxed.  Waddell, 91 F.3d at 1238-39.  Stranburg has not shown a similar link 

here.   

Stranburg also cites Ute Mountain Ute Tribe v. Rodriguez, 660 F.3d 1177, 

1199-1200 (10th Cir. 2011), for the proposition that off-reservation services can 

support a state interest.  But Ute Mountain addressed New Mexico’s oil and gas 

taxes and found that they supported “the off-reservation infrastructure used to 

transport the oil and gas after it is severed.”  Id. at 1199.   

In both of these cases, the tax was clearly and critically connected to the 

services rendered.  While the dollar value of services rendered need not match the 

amount of taxes paid, Cotton Petroleum, 490 U.S. at 185, 109 S. Ct. at 1712, the 

services and taxes nonetheless must be connected beyond a mere desire to raise 

revenue.  Although the presence of law enforcement or off-reservation roads in 

some sense makes leasing on-reservation property more attractive, none of the 
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services cited by Stranburg is critically connected to the business of commercial 

land leasing on Indian property—the activity taxed by the Rental Tax—in the way 

that crowd and traffic control was to entertainment events in Waddell and the use 

of off-reservation roads was to the transportation of oil and gas from Indian lands 

in Ute Mountain. 

In conclusion, we do not defer to the Secretary’s ultimate determination of 

federal preemption because Bracker and its progeny require a particularized, case-

specific balancing of federal, tribal, and state interests.  Nevertheless, Florida’s 

Rental Tax is preempted by federal law under Bracker.  Federal statutes, 

regulations, and even the analysis conducted by the Secretary’s Preamble 

demonstrate the pervasive and comprehensive federal regulation of the leasing of 

Indian land.  The State of Florida has not shown any state interest in its Rental Tax 

beyond the general raising of revenue to provide generalized services nor has it 

pointed to any state regulation of Indian-land leasing that would render the federal 

regulations nonexclusive.  Consequently, the pervasive federal scheme for 

regulating Indian land leasing preempts Florida’s Rental Tax just as the federal 

schemes regulating timber and education preempted the state taxes in Bracker and 

Ramah.14   

                                                 
14  Stranburg also argues that federal law cannot preempt the Rental Tax as applied to the 
Ark Entities because the Ark Entities purportedly agreed in their leases to pay all taxes levied.  
This argument is based on a “grandfather” clause in the federal leasing regulations that provides, 

Case: 14-14524     Date Filed: 08/26/2015     Page: 41 of 64 



42 
 

C. Does Comity Require Dismissal of the Rental Tax Challenge? 

Stranburg concludes his attack on the district court’s Rental Tax ruling by 

renewing his argument that the district court should have abstained from reaching 

the merits of the Rental Tax issue in the first place.  He mentions in passing that 

the Tribe “should not be able to create an end-run around” the Tax Injunction Act, 

28 U.S.C. § 1341—which would preclude the Ark Entities from bringing a similar 

federal suit.  To the extent that Stranburg is raising a Tax Injunction Act argument 

against the Tribe on appeal, the argument is foreclosed by Supreme Court 

precedent.  See Moe v. Confederated Salish & Kootenai Tribes of Flathead 

Reservation, 425 U.S. 463, 472-75, 96 S. Ct. 1634, 1640-42 (1976) (holding that 

Indian tribes can challenge state taxation in federal court despite the prohibitions of 

the Tax Injunction Act); see also Osceola v. Fla. Dep’t of Revenue, 893 F.2d 1231, 

1234 (11th Cir. 1990).  Primarily, though, Stranburg argues that “principles of 

comity weigh against allowing the Rental Tax claims to proceed.” 
                                                 
 
“If we approved your lease document before January 4, 2013, this part applies to that lease 
document; however, if the provisions of the lease document conflict with this part, the provisions 
of the lease govern.”  25 C.F.R. § 162.008(a).  Because the Secretary approved the Ark Entities’ 
leases prior to January 4, 2013, Stranburg contends that the lease provisions should prevail.  But 
there are two problems with Stranburg’s argument.  First, the lease never specifies that the Ark 
Entities will pay the Rental Tax.  Instead, the lease applies only to taxes generally, so there is no 
plausible argument that the parties expressly agreed to pay the Rental Tax in the lease or that the 
lease even conflicts with the federal regulations.  But more significantly, if Congress intended for 
federal law to preempt the Rental Tax, the state lacks authority to levy the tax in the first place.  
See Cotton Petroleum, 490 U.S. at 175-76, 109 S. Ct. at 1707.  Despite Stranburg’s assertions to 
the contrary, this logic is not “circular” because the state’s authority to levy the tax does not 
depend on whether the Ark Entities agreed to pay it in the lease, but rather on whether Congress 
has acted expressly or impliedly to preempt the tax. 
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This issue was raised and rejected at the motion-to-dismiss stage.  Stranburg 

did not renew the comity argument at the summary-judgment stage.  More 

significantly, Stranburg did not include the district court’s ruling on the motion to 

dismiss in his Notice of Appeal, which mentioned just the final judgment order and 

the summary-judgment order as the rulings appealed.   

This Court has determined that it lacks jurisdiction to consider an appeal of 

an order not specifically mentioned in the appellant’s Notice of Appeal.  See 

Osterneck v. E.T. Barwick Indus., Inc., 825 F.2d 1521, 1528-29 (11th Cir. 1987); 

Pitney Bowes, Inc. v. Mestre, 701 F.2d 1365, 1374-75 (11th Cir. 1983).  “We have 

previously concluded that, where some portions of a judgment and some orders are 

expressly made a part of the appeal, we must infer that the appellant did not intend 

to appeal other unmentioned orders or judgments.”  Osterneck, 825 F.2d at 1529.  

By the terms of our precedent and under our continuing obligation to examine 

jurisdiction at every stage of the proceeding, id. at 1525 n.5, we conclude that we 

do not have jurisdiction to address Stranburg’s appeal of the district court’s order 

rejecting the comity argument. 

But even if no jurisdictional bar existed, we find that the district court did 

not abuse its discretion when it declined to dismiss the federal suit on comity 
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grounds.  In the district court, Stranburg primarily invoked Younger abstention,15 

but on appeal, he instead relies heavily on Levin v. Commerce Energy, Inc., 560 

U.S. 413, 130 S. Ct. 2323 (2010), a case focused more on the comity doctrine in 

the context of federal challenges to state tax statutes.   

In Levin, the Supreme Court decided that a federal court should decline a 

constitutional challenge to allegedly discriminatory state tax exemptions when an 

adequate state-court forum is available to decide the challenge.  560 U.S. at 421, 

130 S. Ct. at 2330.  In reaching this conclusion, the Supreme Court relied on a 

unique confluence of factors: the plaintiff sought federal-court review of 

commercial matters over which the state had wide regulatory authority; the suit did 

not involve fundamental rights or heightened judicial scrutiny; the plaintiffs were 

essentially seeking to improve their own economic position in relation to other 

private parties; and, the state courts were more familiar with the state legislative 

preferences at stake and were not hampered in the type of remedies they could 

administer, unlike federal courts constrained by the Tax Injunction Act.  Id. at 431-

                                                 
15  Younger abstention is a judicial doctrine, named for Younger v. Harris, 401 U.S. 37, 91 
S. Ct. 746 (1971), where the Supreme Court recognized a limited exception to a federal court’s 
“virtually unflagging obligation” to exercise its jurisdiction when “extraordinary circumstances” 
counsel abstention in favor of pending state proceedings.  See For Your Eyes Alone, Inc. v. City 
of Columbus, 281 F.3d 1209, 1215-16 (11th Cir. 2002).  Younger itself dealt only with attempts 
to restrain pending state criminal prosecutions, but the doctrine has been expanded to state civil 
proceedings akin to criminal prosecutions or proceedings to enforce state-court judgments.  See 
Sprint Commc’ns, Inc. v. Jacobs, 134 S. Ct. 584, 588 (2013).  Nevertheless, the Supreme Court 
has emphasized that circumstances warranting Younger abstention are “exceptional,” and the 
mere pendency of parallel state proceedings is not itself a bar to federal court litigation.  See id. 
at 588, 593-94.  None of the exceptional circumstances warranting Younger abstention exist here. 
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32; 130 S. Ct. at 2336.  On appeal, Stranburg asserts generally that the same 

considerations motivating abstention in Levin apply here.   

Stranburg acknowledges that the Supreme Court has not had occasion to 

consider Levin in the context of federal Indian law, and he admits that the Second 

Circuit has rejected dismissal on comity grounds when an Indian tribe challenges 

state taxation.  In Mashantucket Pequot Tribe v. Town of Ledyard, 722 F.3d 457, 

465-66 (2d Cir. 2013), the Second Circuit concluded that two factors counseled 

against applying Levin’s comity analysis in an Indian case:  a strong federal 

interest in determining the contours of a pervasive federal regulatory scheme, 

particularly when Congress has favored a federal forum for Indians to vindicate 

federal rights, and the observed fact that federal courts regularly entertain tribal 

challenges to state taxation.  Id. at 466.  The Second Circuit also noted that 

dismissal of the tribe’s state-tax challenge on comity grounds would have been the 

first such dismissal of an Indian tribe’s challenge by a federal court ever.  See id. at 

466 n.7.  These factors similarly counsel against dismissal on comity grounds here. 

Stranburg tries to distinguish Mashantucket by pointing out that there, the 

state-court action was filed two years after the federal action, whereas here, the 

state action was filed just two days after the federal action.  But Mashantucket 

acknowledged only that the state-court proceedings would have merited greater 

deference if they had been filed before the federal proceedings.  722 F.3d at 466 
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n.6.  In any event, the two factors counseling against a comity dismissal in 

Mashantucket do not turn on the filing date of related state-court proceedings. 

Beyond the factors in Mashantucket, this case presents other facts that 

distinguish it from Levin.  First, the key legal issue here does not involve 

interpretation of state law, but rather interpretation of federal Indian law, federal 

statutes, and federal preemption.  Little reason exists to believe that a federal court 

would be less suited than a state court to adjudicate these issues.  Second, unlike in 

Levin, the Tax Injunction Act would not preclude or constrain any federal remedies 

because the plaintiff here is an Indian Tribe.  In light of these circumstances, the 

district court did not abuse its discretion in declining to dismiss the Tribe’s Rental 

Tax claim on comity grounds. 

IV. Florida’s Gross-Receipts Utility Tax 

 Stranburg contends on appeal that the district court also erred in finding that 

the legal incidence of Florida’s Gross-Receipts Utility Tax falls on the Tribe.  

After careful consideration of the Florida tax scheme, we agree with Stranburg and 

hold that the legal incidence of the tax falls on the non-Indian utility company.  

Although the district court did not conduct an alternative Bracker inquiry for the 

Utility Tax, we also find that the Tribe has not established as a matter of law that 

federal law preempts the Utility Tax. 
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A. Legal Incidence 

The district court concluded that the legal incidence of Florida’s Gross-

Receipts Utility Tax fell on the Tribe.  Seminole Tribe, 49 F. Supp. 3d at 1103-08.  

Relying on Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450, 115 S. 

Ct. 2214 (1995), the district court determined that the Utility Tax was categorically 

barred as an “impermissible direct tax upon the Seminole Tribe on its reservation.”  

Id. at 1108.  While both parties’ positions have some merit, following a de novo 

review, we conclude that the district court’s legal-incidence determination is not 

the “fair[est]” reading of the Florida taxing scheme, Chickasaw Nation, 515 U.S. at 

461, 115 S. Ct. at 2221, so we find that the district court erred in placing the legal 

incidence on the Tribe. 

1. Chickasaw Nation and the Legal Incidence Inquiry 

In Chickasaw Nation, the Supreme Court considered a tribal challenge to 

Oklahoma’s fuel excise tax.16  515 U.S. at 452-53, 115 S. Ct. at 2217.  The tribe 

contended that Oklahoma’s tax fell on the tribe, as retailer of gasoline at its on-

reservation convenience stores.  Id. at 455, 115 S. Ct. at 2218-19.  The state 

countered that its tax did not fall upon retailers (and therefore upon the tribe), but 

rather on the fuel distributors or fuel consumers.  Id. at 456, 461-62, 115 S. Ct. at 

                                                 
16  The Chickasaw Nation Court also considered the validity of Oklahoma’s income tax, but 
that discussion is not relevant to our analysis here.  See 515 U.S. at 462-67, 115 S. Ct. at 2222-
24. 
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2219, 2221-22.  Because the tax did not fall on the tribe, the state argued, its 

interest in imposing the tax outweighed any incompatible federal or tribal interests.  

See id. 

The Supreme Court first recalled that, generally, a state may not levy a tax 

on an Indian tribe or its members for on-reservation activities.  Id. at 458, 115 S. 

Ct. at 2220.  In the Court’s view, “[t]he initial and frequently dispositive question 

in Indian tax cases, therefore, is who bears the legal incidence of a tax.”  Id. 

(emphasis added).  The Court specifically rejected a test that would focus on 

economic realities, finding that legal incidence provided a predictable and certain 

test for state taxing authorities.  Id. at 459-60, 115 S. Ct at 2221.  In doing so, the 

Court conceded that it would be easy for the state to amend its law and shift the 

legal incidence by simply “declaring the tax to fall on the consumer and directing 

the Tribe to collect and remit the levy.”  Id. at 460, 115 S. Ct. at 2221 (internal 

quotation marks omitted). 

As a result, the legal incidence of a tax is a question of state law.  See id. at 

460-61, 115 S. Ct. at 2221.  A clear declaration of legal incidence or a mandatory 

“pass through” provision requiring a tax to be passed on to the consumer is 

“dispositive language” of legal incidence.  See id. at 461, 115 S. Ct. at 2221.  But 

“[i]n the absence of such dispositive language, the question is one of ‘fair 

interpretation of the taxing statute as written and applied.’”  Id. (quoting Cal. Bd. 
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of Equalization v. Chemehuevi Tribe, 474 U.S. 9, 11, 106 S. Ct. 289, 290 (1985) 

(per curiam)). 

Because the Oklahoma statute did not contain dispositive language, the 

Court analyzed several factors in concluding that the legal incidence of the fuel tax 

fell on the tribal retailers.  First, the Court observed that the statutory language 

required the distributor to remit the tax due “on behalf of a licensed retailer.”  Id. at 

461, 115 S. Ct. at 2221-22 (emphasis omitted).  Second, the Court took into 

account the fact that the tax was not imposed on sales between distributors, but was 

imposed on sales from a distributor to a retailer.  Id. at 461, 115 S. Ct. at 2222.  

Third, the Court noted the distributor’s ability under the law to deduct any 

subsequently uncollected amount of tax previously paid.  Id.  And fourth, the fact 

that the distributor was able to retain a small portion of the tax as compensation for 

serving as the state’s tax collector also pointed towards the determination that the 

legal incidence of the fuel tax fell on the tribal retailers.  Id. at 462, 115 S. Ct. at 

2222.  In view of these circumstances, the Court determined that the distributor 

served as merely a “transmittal agent” for taxes imposed on the retailer.  Id. at 462, 

115 S. Ct. at 2222.  The lack of any similar statutory language regarding the 

relationship between retailers and consumers, the Court concluded, meant that the 

tax was legally imposed on the retailer.  Id. 
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2. The Legal Incidence of Florida’s Utility Tax Falls on the Utility Company 

Florida imposes a tax on the “gross receipts from utility services that are 

delivered to a retail consumer” in Florida.  See Fla. Stat. § 203.01(1)(a)(1) (2012). 

In evaluating where the legal incidence of this tax falls, we consider the framework 

and language of the statute. 

The statute, which is contained in Chapter 203 of the Florida Statutes—a 

chapter devoted exclusively to gross-receipts taxes (as opposed to, for example, 

sales or property taxes)—explains that the “tax is imposed upon every person for 

the privilege of conducting a utility or communications services business, and each 

provider of the taxable services remains fully and completely liable for the tax, 

even if the tax is separately stated as a line item or component of the total bill.”  Id. 

§ 203.01(5) (emphasis added).  Florida’s administrative regulations similarly 

provide that the Utility Tax “is imposed on the privilege of doing business, and it is 

an item of cost to the distribution company,” who “remains fully and completely 

liable for the payment of the tax, even when the tax is wholly or partially 

separately itemized on the customer’s bill.”  Fla. Admin. Code R. 12B-

6.0015(3)(a) (emphasis added).  While none of this language represents a 

“dispositive statement” of legal incidence, we find that it points strongly towards a 

legislative intent to impose the tax on utility companies. 
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In determining that the legal incidence of Florida’s Utility Tax fell on the 

consumer Tribe, the district court relied on § 203.01(4), Fla. Stat., to conclude that 

“[e]very consumer is required to ‘remit the tax’ to the utility company as part of 

the total bill.”  Seminole Tribe, 49 F. Supp. 3d at 1104.  On appeal, the Tribe 

similarly invokes § 203.01(4) in an effort to show that the legislature intended to 

require the Utility Tax to be passed through to the consumer.  But this provision of 

the statute applies only when the utility service provider has elected to itemize the 

tax separately on its bills—a choice completely left to the discretion of the service 

provider.  See Fla. Stat. § 203.01(4) (“The tax imposed pursuant to this chapter 

relating to the provision of any utility services at the option of the person 

supplying the taxable services may be separately stated . . . .  Whenever a provider 

of taxable services elects to separately state such tax as a component of the charge 

for the provision of such taxable services, every person, including all governmental 

units, shall remit the tax to the person who provides such taxable services as a part 

of the total bill . . . .” (emphasis added)).   

Although an itemized amount of the Utility Tax becomes a component of the 

consumer’s bill that is, in a sense, transmitted by the utility to the state once 

collected, it is key in our view that nothing about this section requires a utility 

provider ever to itemize the tax.  Ultimately, then, there is no requirement from the 

legislature to pass the tax through to the consumer, and it is the requirement that 
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matters.  See Chickasaw Nation, 515 U.S. at 459-60, 115 S. Ct. at 2221 (rejecting 

an “economic realities” inquiry into, among other things, “how completely retailers 

can pass along tax increases”); id. at 461, 115 S. Ct. at 2221 (“[N]or does it contain 

a ‘pass through’ provision, requiring distributors and retailers to pass on the tax’s 

cost to consumers.” (emphasis added)); see also Wagnon, 546 U.S. at 103, 126 S. 

Ct. at 682 (“While the distributors are ‘entitled’ to pass along the cost of the tax to 

downstream purchasers, . . . they are not required to do so.” (citation omitted)); 

Chemehuevi Indian Tribe, 474 U.S. at 10-11, 106 S. Ct. at 289-90; United States v. 

State Tax Comm’n of Miss., 421 U.S. 599, 608, 95 S. Ct. 1872, 1878 (1975) 

(“[W]here a State requires that its sales tax be passed on to the purchaser and be 

collected by the vendor from him, this establishes as a matter of law that the legal 

incidence of the tax falls upon the purchaser.” (emphasis added)).17 

The district court also looked at Florida’s administrative regulations and 

concluded that, under them, “[i]f the consumer does not remit the tax to the utility 

company, then the utility company is not required to pay the tax over to the State.”  

Seminole Tribe, 49 F. Supp. 3d at 1104.  Based on this reasoning, the district court 

determined that the utility serves merely as a transmittal agent not unlike the 

                                                 
17  Mississippi Tax Commission did not involve taxes on Indian reservations but rather state 
taxes of alcohol on military bases.  421 U.S. at 600, 95 S. Ct. at 1874.  There, the Supreme Court 
found that the legal incidence of the taxes fell on the military purchasers because the distillers 
were required to include the tax markup in the price, the military purchasers were required to pay 
the markup to the distillers, and the distillers were required to remit the markup to the tax 
commission.  Id. at 608-09, 95 S. Ct. at 1878. 
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distributors in Chickasaw Nation.  Id.  This comparison elides a necessary 

distinction between an excise tax and a gross-receipts tax, though. 

Florida’s Utility Tax law taxes receipts of payments.  As detailed in the 

regulations cited by the district court, though, the utility may elect to pay the tax to 

the state based on total billings for the month as opposed to total receipts.  See Fla. 

Admin. Code R. 12B-6.005(1)(e)(1).  Because customers do not always pay their 

bills, the utility is permitted to take a credit or seek a refund of taxes it paid on 

billings that go uncollected.  See id. R. 12-B-6.005(1)(e)(2)-(3).  On the surface, 

then, this regulation may look similar to the Oklahoma law that permitted a 

distributor to take a credit for taxes unpaid by the retailer and may create the 

impression that the utility is in the same position as the Oklahoma distributor.  See 

Chickasaw Nation, 515 U.S. at 461-62, 115 S. Ct. at 2221-22; Seminole Tribe, 49 

F. Supp. 3d at 1104.   

But the nature of Florida’s tax necessitates a different result.  The taxable 

event under the Florida tax is the receipt of payments, while in Chickasaw Nation, 

the taxable event was the sale of fuel to the retailer.  See Chickasaw Nation, 515 

U.S. at 462, 115 S. Ct. at 2222.  Under the Utility Tax law, no tax liability exists 

until a consumer actually pays the utility something.18  Consequently, when a 

                                                 
18  The district court commented that “in reality, the utility company is only liable for the tax 
if and when the consumer remits the tax to the utility company as part of the consumer’s utility 
bill.”  Seminole Tribe, 49 F. Supp. 3d at 1104.  The Tribe stresses this point on appeal, arguing 
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Florida utility takes a credit for uncollected billings, it is seeking a refund to itself 

of a tax that it never owed in the first place.  In contrast, in Chickasaw Nation, the 

tax was still owed by the retailer and any credit sought by the distributor was 

merely for taxes it prematurely transmitted.  Given the nature of the Florida tax, 

the refund and credit regulations are far less indicative of transmittal-agent status19 

here than in Chickasaw Nation. 

The district court also put significant weight on a provision of the statute 

concerning an exemption regarding certain natural-gas customers.  Seminole Tribe, 

49 F. Supp. 3d at 1104-05 (citing Fla. Stat. § 203.01(3)(d)).  That provision states 

that the Utility Tax does not apply to natural-gas sales to a limited class of 

industrial customers that use the gas as an energy source or a raw material.  Fla. 

Stat. § 203.01(3)(d) (cross-referencing Fla. Stat. § 212.08(7)(ff)(2)).  The 

paragraph further provides that if the exempt consumer gives the utility a written 

certification of its industrial exemption, the utility is relieved “from the 
                                                 
 
that the utility never pays “out of pocket” if the customer does not pay the tax portion of its bill.  
The Tribe’s argument is true to a point, but it tells only part of the story, as (a) no one is liable 
for the Utility Tax if the utility never receives payment from its customers, and (b) the utility is 
liable for taxes on any fraction of payment received.  In other words, if a customer chose not to 
pay the itemized portion of the tax but did pay the rest of its utility bill, then the utility would 
still owe tax on the smaller amount received.  If, for some reason, the utility did not pass along 
the tax as part of its bill, it would still be required to pay the tax based on the amount it receives 
from its customers.  See Fla. Admin. Code R. 12B-6.0015(3)(a)-(b). 
 
19  Additionally, in contrast to Chickasaw Nation, nothing in Florida law states that the 
utility remits the tax “on behalf of” its customers, nor does Florida law permit a utility to keep a 
fraction of the gross-receipts tax as compensation for collecting the tax.  See Chickasaw Nation, 
515 U.S. at 461-62, 115 S. Ct. at 2221-22. 
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responsibility of remitting tax on the nontaxable amounts, and the department shall 

look solely to the purchaser for recovery of such tax if the department determines 

that the purchaser was not entitled to the exclusion.”  Id.  From this provision, the 

district court drew the conclusion that the existence of exemptions based on the 

identity of the consumer “reveals the legal incidence of the tax is upon the 

consumer.”  49 F. Supp. 3d at 1104-05. 

This holding rests upon the notion that consumer-based exemptions illustrate 

that the legislature implicitly intended the tax to fall on consumers because the 

exemptions necessarily recognize that the tax can be passed through to consumers.  

But as with the provision allowing for optional itemization of the bill to reflect the 

amount of the Utility Tax, recognition that a tax may, or even likely will be passed 

through to a consumer is not the same as mandating that the tax be passed 

through.20  To shift the legal incidence to a consumer, Chickasaw Nation insists 

that any pass-through be mandatory. 

Similarly, the district court pointed to another provision of Florida’s overall 

gross-receipts tax code that it interpreted as “expressly stat[ing] that no other 

                                                 
20  In fact, it’s hard to imagine any business tax that wouldn’t be passed along ultimately to 
the consumer unless doing so was expressly or economically prohibited.  Cf. Chickasaw Nation, 
515 U.S. at 460, 115 S. Ct. at 2221 (noting the “complicated” relationship between passing along 
tax increases and sales volume).  Or as Ronald Reagan once explained, “Who pays the business 
tax anyway?  We do!  You can’t tax business. Business doesn’t pay taxes. It collects taxes.”  
Manuel Klausner, Inside Ronald Reagan: A Reason Interview, REASON, July 1975 (emphasis in 
original), http://reason.com/archives/1975/07/01/inside-ronald-reagan/print (last visited Aug. 18, 
2015).  But again, the Supreme Court has been clear in rejecting an economic-realities test in 
determining legal incidence. 
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‘exemptions or exceptions’ apply to the Utility Tax.”  49 F. Supp. 3d at 1104-05 

(citing Fla. Stat. § 203.04).  In the district court’s view, the “fact that the Florida 

legislature provided some exemptions to the Utility Tax, and disavowed many 

other exemptions, reveals that the legislature intended the legal incidence of the 

Utility Tax to fall upon consumer,” because “[i]f the legal incidence of the tax 

were on the utility company, there would be no need for the disavowal of most 

exemptions and exceptions, or the inclusion of others.”  Id.   

We respectfully disagree with this conclusion.  First, this passage of Florida 

law merely creates a statutory rule of construction requiring that any tax exceptions 

or exemptions be clearly expressed by the legislature.  Fla. Stat. § 203.04.  Second, 

we discern no inherent incompatibility between placing the legal incidence of the 

tax on the utility provider and tying exemptions from the tax to certain types of 

consumers.  Surely, the legislature can act to encourage certain industries with 

exemptions that essentially prohibit permissive pass-through without making pass-

through mandatory.  Moreover, the legislature can encourage the utility provider’s 

business through targeted tax exemptions (for example, encouraging the utility to 

provide services to an underserved area by reducing the taxes on the receipts 

obtained from those underserved areas) without impacting the legal incidence of 

the tax.   
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In essence, arguments concerning consumer-based tax exemptions appear to 

us to conflate legal and economic incidence by viewing economically inevitable 

pass-through as indistinguishable from legally mandatory pass-through.  See, e.g., 

Seminole Tribe, 49 F. Supp. 3d at 1105 (“Under Florida law the tax is passed on to 

consumers, whether it is separately itemized or not . . . .” (emphasis added)).  But 

Chickasaw Nation insists on mandatory legal requirements over economic realities, 

no matter how “automatic” those realities may be. 

The district court also contrasts this case with Wagnon, where the Kansas 

statute expressly permitted the distributor to pass on the tax without requiring it to 

do so.  See Seminole Tribe, 49 F. Supp. 3d at 1105 (citing Wagnon, 546 U.S. at 

103, 126 S. Ct. at 682).  But the absence of statutory language expressly permitting 

pass-through of a tax does not equate to a statutory requirement that the tax must 

be passed through, even when the economic realities of the situation all but make 

such pass-through automatic.  The distinction might be one of form over substance, 

but the Supreme Court recognized as much was possible when it acknowledged 

that a state can shift the legal incidence of a tax through wordsmithing.  See 

Chickasaw Nation, 515 U.S. at 460, 115 S. Ct. at 2221. 

Of course, a pass-through requirement need not be explicitly stated in 

dispositive language and instead may be fairly interpreted from the statute and its 

application.  Chemehuevi Indian Tribe, 474 U.S. at 10-11, 106 S. Ct. at 289-90.  
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But it must be a requirement nonetheless.  See id.; Chickasaw Nation, 515 U.S. at 

461, 115 S. Ct. at 2221; Wagnon, 546 U.S. at 103, 126 S. Ct. at 682; Miss. Tax 

Comm’n, 421 U.S. at 608, 95 S. Ct. at 1878.  Despite the Tribe’s emphasis on the 

inevitability of pass-through, at the end of the day, there is simply nothing in the 

Florida scheme requiring a utility to pass the tax along to its customers.   

Finally, the Tribe attempts to liken Florida’s gross-receipts tax to a sales tax, 

where, generally under Florida law, the legal incidence falls on the consumer.  See 

Fla. Dep’t of Revenue v. Naval Aviation Museum Found., Inc., 907 So. 2d 586, 587 

(Fla. 1st DCA 2005).  And, indeed, Florida’s sales-tax statute initially describes the 

sales tax in a manner similar to the Utility Tax.  Compare Fla. Stat. § 212.05 (“It is 

hereby declared to be the legislative intent that every person is exercising a taxable 

privilege who engages in the business of selling tangible personal property at retail 

in this state . . . .”) with Fla. Stat. § 203.01(5) (2012) (“The tax is imposed upon 

every person for the privilege of conducting a utility or communications services 

business . . . .”).  But this is where the similarities end. 

The Supreme Court has recognized that sales and gross-receipts taxes are 

distinguishable based on the legal incidence of the tax:  

We follow standard usage, under which gross receipts 
taxes are on the gross receipts from sales payable by the 
seller, in contrast to sales taxes, which are also levied on 
the gross receipts from sales but are payable by the buyer 
(although they are collected by the seller and remitted to 
the taxing entity). 
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Okla. Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 179 n.3, 115 S. Ct. 1331, 

1335 n.3 (1995).  Florida has embraced this distinction by labeling the Utility Tax 

as a gross-receipts tax and codifying it in a separate chapter—Chapter 203—from 

Florida’s sales taxes, which are found in Chapter 212. 

Beyond the traditional definitions, Florida has also expressly codified that 

the sales tax must be passed through to, and be paid by, the consumer—something 

it has not done with respect to the gross-receipts tax.  See, e.g., Fla. Stat. § 

212.06(3)(a) (“[E]very dealer making sales, . . . shall, at the time of making sales, 

collect the tax imposed by this chapter from the purchaser.” (emphasis added)); id. 

§ 212.07(1)(a) (“The privilege tax herein levied measured by retail sales shall be 

collected by the dealers from the purchaser or consumer.” (emphasis added)); id. § 

212.07(4) (“A dealer engaged in any business taxable under this chapter may not 

advertise or hold out to the public, in any manner, directly or indirectly, that he or 

she will absorb all or any part of the tax, or that he or she will relieve the purchaser 

of the payment of all or any part of the tax, or that the tax will not be added to the 

selling price of the property or services sold or released or, when added, that it or 

any part thereof will be refunded either directly or indirectly by any method 

whatsoever.”).  

Additionally, the State of Florida cannot pursue utility customers for unpaid 

Utility Tax amounts, while it can pursue purchasers for unpaid sales taxes.  Fla. 
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Stat. § 212.07(8); Steffens Dep. 36:16 – 37:19.  The Tribe tries to undermine this 

point by arguing that having the utility provider remit the tax is merely designed 

for the “administrative convenience of the state,” because it would be too onerous 

for the state to collect the tax directly from consumers.  But the Tribe’s argument 

does not matter to the issue of legal incidence.  As the Supreme Court noted in 

Chickasaw Nation, a state can intentionally place the legal incidence of a tax on 

one entity while requiring another entity to collect and remit the levy.  See 

Chickasaw Nation, 515 U.S. at 460, 115 S. Ct. at 2221.  

Finally, we observe that Florida also levies a sales tax on electricity, the 

legal incidence of which falls on the purchaser of electricity.  Fla. Stat. § 

212.05(1)(e)(1)(c); see Fla. Stat. § 203.01(1)(a)(3); id. § 212.06(3)(a).  While 

separate gross-receipts and sales taxes do not necessarily indicate that the taxes 

have separate legal incidences, given the traditional usage of those terms and the 

structure of Florida’s tax code, we find the separate taxes more indicative of an 

intent to impose the legal incidence of the Utility Tax on the utility rather than to 

place both taxes on the consumer. 

This is not to say that the district court’s analysis is not valid in other 

respects, and in fact, the Florida tax does bear some hallmarks of the Oklahoma tax 

discussed in Chickasaw Nation.  For example, just as Oklahoma did not tax sales 

between distributors in Chickasaw Nation, Florida generally does not apply its tax 
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to sales of natural gas or electricity from one utility service provider to another.  

See Fla. Stat. § 203.01(3)(a)(1), (2); Fla. Admin. Code R. 12B-6.0015(1)(b), (2)(c).  

Nevertheless, we conclude that the “fair[est]” interpretation of Florida’s Utility 

Tax statute as written and applied demonstrates that the state intended the legal 

incidence of the tax to fall on the utility company. 

B.  Is the Utility Tax Preempted Under Bracker? 

Having concluded that the Utility Tax impermissibly fell on the Tribe, the 

district court declined to determine in the alternative whether the Utility Tax would 

be preempted by federal law under Bracker.  See Seminole Tribe, 49 F. Supp. 3d at 

1108.  Now that we have reached the opposite conclusion, we must determine 

whether federal law preempts imposition of the Utility Tax on non-Indian utility 

companies operating on-reservation.21  After careful consideration, we hold that 

the Utility Tax does not violate federal law. 

                                                 
21  We assume, for the purposes of our inquiry, that the “taxable event” under the Utility Tax 
occurs on the reservation.  In the district court, Stranburg argued that the taxable event occurred 
where the utility company physically received its payments.  But Stranburg provided no legal 
authority for this position, nor did he even provide any record evidence indicating where the 
utility payments were collected.  Consequently, the district court determined that the tax was 
imposed on-reservation and that Stranburg had “forfeited” any argument that the tax was 
imposed off-reservation.  Seminole Tribe, 49 F. Supp. 3d at 1107.  While Stranburg insists that 
we need not decide this issue, he contends on appeal that he has not abandoned his argument that 
the taxable event occurs off-reservation.  But Stranburg has still failed to cite legal authority or 
factual evidence in support of his argument.  Accordingly, he has likely forfeited any challenge 
to the district court’s determination.  See Farrow v. West, 320 F.3d 1235, 1242 n.10 (11th Cir. 
2003).  Regardless, because we conclude, under the record presented in this case, that the tax is 
validly imposed on-reservation, the issue is essentially moot. 
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Whether the Utility Tax is preempted by federal law is ultimately a question 

of congressional intent.  Cotton Petroleum, 490 U.S. at 175-76, 109 S. Ct. 1707.  

Although an express congressional declaration of preemption is not required, the 

federal and tribal interests at stake must be sufficient to establish that the exercise 

of the state’s taxing authority here violates congressional intent.  See id. at 176-77, 

109 S. Ct. at 1707-08; Bracker, 448 U.S. at 144-45, 100 S. Ct. at 2584.  Unlike in 

the case of the Rental Tax, we discern here no pervasive federal interest or 

comprehensive regulatory scheme covering on-reservation utility delivery and use 

sufficient to demonstrate a congressional intent to preempt state taxation of a 

utility provider’s receipts derived from on-reservation utility service. 

The Tribe asserts that the tax is preempted because the Tribe uses electricity 

in connection with various activities whose regulation is preempted by federal law, 

including the provision of essential government services, leasing of Indian land, 

and Indian gaming.  In the Tribe’s view, the Utility Tax is indistinguishable from 

the tax on fuel preempted in Bracker because fuel use was essential to the heavily 

regulated timber activities that preempted the tax, and electricity is essential to all 

on-reservation activities.   

The problem with the Tribe’s argument is that it ignores the nature of the 

Bracker inquiry—a “particularized” and “flexible” test “sensitive to the particular 

state, federal, and tribal interests involved.”  Bracker, 448 U.S. at 145, 100 S. Ct. at 
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2284; Cotton Petroleum, 490 U.S. at 184, 109 S. Ct. at 1711.  The fuel tax was 

preempted in Bracker as applied to the timber company because of the extensive 

federal regulation of Indian timber harvesting.  Bracker did not invalidate (or even 

discuss) the application of Arizona’s fuel tax to other on-reservation activities.  

Significantly, the Tribe has not introduced evidence of a substantial federal interest 

in regulating Indians’ utility use specifically.  The Tribe essentially expresses a 

generalized desire to avoid the Utility Tax.  Just as the state cannot assert a 

generalized interest in raising revenue to support its taxes, the Tribe cannot 

demonstrate congressional intent to preempt a specific state tax by bundling up an 

assortment of unrelated federal and tribal interests tied together by the common 

thread of electricity use.  Because the Tribe does not develop further argument 

with respect to electricity use in specifically regulated on-reservation activities,22 

we conclude that it has not established that Florida’s Utility Tax is generally 

preempted as a matter of law in this case.    

 

 

                                                 
22  The Tribe’s brief contains a non-exhaustive list of activities it asserts are “exclusively 
and pervasively regulated by federal law,” including police and fire protection, land leasing, and 
gaming, along with references to associated federal statutes.  But the Tribe has failed to 
demonstrate that the existence of these statutes represents an exclusive or pervasive federal 
regulation of those activities.  Accordingly, we are not in a position to conduct particularized 
inquiry with respect to each specific activity listed.  But we offer no opinion on whether, if 
properly framed, the Tribe may be able to demonstrate that the Utility Tax is preempted with 
respect to some or all of the specific activities it has listed. 
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V. Conclusion 

 In conclusion, we hold that Florida’s Rental Tax is expressly precluded by 

25 U.S.C. § 465, and, in the alternative, is preempted by the comprehensive federal 

regulation of Indian land leasing.  We therefore affirm that aspect of the district 

court’s order.  We further conclude that the district court erred in placing the legal 

incidence of the Utility Tax on the Tribe and find that, on this record, the Tribe has 

not demonstrated that the Utility Tax is generally preempted by federal law.  

Accordingly, we reverse the district court’s judgment with respect to Florida’s 

Utility Tax.  This case is remanded to the district court for proceedings consistent 

with this opinion. 

AFFIRMED IN PART and REVERSED IN PART. 
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 Podcast of the full-length seminar two days after the teleconference and receive FULL
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Benefits     View Benefits 
Fluency in Piercing the Corporate Veil & Alter Ego Liability have become increasingly
 important in recent years due to changes in the law and business cycle. As more clients need
 to collect on debts and judgments, it is increasingly critical for practitioners to be fluent with
 the cutting-edge techniques and best practices to pierce & protect the corporate veil, as well
 as determine alter ego liability. The growing number of bankruptcies, foreclosures, and
 judgments has dramatically increased the need for attorneys proficient in the science of
 effective judgment enforcement and asset recovery. At the same time, it is critical for
 attorneys to understand the best strategies to protect corporate assets against judgments &
 creditors. The Rossdale faculty for this seminar features an authority in this practice, who
 will describe piercing & protecting the corporate veil, navigating complex determinations on
 corporate liability, strategies involving legal alter ego, and limiting both corporate &
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 serve as a helpful guide to the numerous topics and techniques discussed in the program.
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Dear Timothy,

Don’t miss our Medical Malpractice Pre-suit requirements webinar this Thursday, August 27th
 from 3:00 - 4:00 Eastern Time.  If you practice in this area, you will learn about the rules and
 the traps those rules create in the medical malpractice field, on both sides of the isle.

Sign up now and you will also receive a complimentary download of the program after it
 is held.

Florida's Medical Malpractice Pre-suit Requirements: A Guide Through the Maze
August 27, 2015, 3:00 p.m. - 4:00 p.m. Eastern Standard Time

Your home or office!

Go here for more information or to register. Can't attend? Order the recorded program.  

Not sure if you can attend? Sign up now and if you miss it you’ll get the download!

You will come away from this webinar knowing much more about:

Preliminary Questions, Issues and Traps
General Requirements and Common Mistakes
Litigating Compliance

Remember, this webinar is only $169 and with all Pincus Pro Ed webinars your office
 only has to pay once and multiple attorneys can gather around the computer and earn
 CLE credit.  Please feel free to contact us with any questions or concerns you may have. 
 You can contact us at info@pincuscommunications.com.

I hope you will attend!

Sincerely,

Faith Pincus
Pincus Professional Education
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August 25, 2015 
 
 
The Honorable Barack H. Obama 
President of the United States 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, D.C. 20500 
 
Through: Gracia Szczech, Regional Administrator 
   FEMA Region IV 
   Atlanta, GA 30341 
 
RE:  Request for Major Disaster Declaration  
  West Central Florida Flooding Event – 2015 
 
Dear Mr. President: 
 
  Under the provisions of Section 401 of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act, 42 U.S.C §§ 5121-5207 (the “Stafford Act”), as implemented 
by 44 C.F.R. § 206.36, I request that you declare a major disaster for the State of Florida 
due to the impact of the West Central Florida Flooding Event, beginning August 1, 
2015, and terminating on August 9, 2015. 
 

I respectfully request a major disaster declaration for Dixie, Hillsborough, Pasco, 
Pinellas, and Taylor counties.  At this time, I request that only Individual Assistance be 
included; however, I may submit a future request for Public Assistance. 
 
A. The Weather Events 
 

1) July 25 through July 29, 2015 (pre-declaration request time period) 
 

a) Rainfall 
 
Beginning on July 25, 2015 and continuing through August 3, 2015, several 

weather systems moved into the West Central Florida region bringing heavy rainfall to 
portions of North and Central Florida. 
 

On July 25, a low pressure system, accompanied by a stationary front, entered 
the region and produced rainfall in excess of three inches in portions of Pinellas, 
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Hillsborough, Pasco, and Hernando Counties.  The weather system lingered over the 
region through July 29.  During this time, some locations within the region experienced 
rainfall amounts of one to three inches per day.  All total, some pPortions of western 
Pasco County received over 12 inches of rain; other areas received over eight inches. 

 
b) Rivers 

 
 Flooding reports, swift water rescues, and road closures were reported to the 

State Watch Office beginning on the afternoon of July 25, with evacuation notices for 
321 homes along the Anclote River near Elfers in Pasco County.  The Anclote River rose 
quickly into flood stage on July 25 and crested in moderate flood stage (23.62 feet) on 
July 26.  In addition, Cypress Creek in Pasco and Hillsborough Counties, the Little 
Manatee River in Hillsborough and Manatee Counties, and the Myakka River in 
Sarasota County also rose into flood stage, resulting in damage to public and private 
property along these waterways. 

 
2) August 1 through August 9, 2015 (declaration request time period) 

 
a) Rainfall 

 
On August 1, the National Weather Service issued a Flood Watch for Levy, 

Citrus, Hernando, Pasco, Pinellas, and Hillsborough Counties due to the potential of 
another heavy rainfall event bringing three to six inches of rain.  A low pressure system 
formed along a second stalled frontal boundary and moved slowly eastward, bringing 
in copious amounts of moisture and rainfall from the Gulf of Mexico.  Rainfall amounts 
in excess of three inches occurred in Taylor, Dixie, Levy, and Citrus Counties and one to 
three inches in Hillsborough, Pinellas, Pasco, and Hernando Counties on August 1, with 
an additional two to six inches affecting portions of Taylor, Dixie, Levy, Citrus, Pasco, 
and Hillsborough Counties on August 2.  Flood Warnings were issued by the National 
Weather Service for Hillsborough and Pinellas Counties and a Flash Flood Warning was 
issued for Taylor and Dixie Counties. 

 
From August 2 to August 3, a mesoscale convective complex, associated with 

and derived from the previous organized low pressure system in the eastern Gulf of 
Mexico, produced a large stationary rain band along the previously impacted areas.  
The National Weather Service issued Flood Warnings for Pasco, Hillsborough, and 
Pinellas Counties.  Depending on location, tThe stalled weather system produced three 
to eight inches of rainfall over western and southern Pasco County, northern 
Hillsborough County, and northern Pinellas County.  Given the saturated conditions 
created by the previous weather system, this rainfall produced widespread flooding 
that led to significant road closures (including an off-ramp to I-275 in Tampa) and 
evacuations from homes using high water vehicles and boats. 
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Total ten-day rainfall amounts exceeded 10 inches for a majority of Dixie, Levy, 
Citrus, Hernando, Pasco, Hillsborough, and Pinellas Counties.  In some parts of western 
Pasco County, total ten-day rainfall amounts exceeded 20 inches.  Several locations 
recorded record-breaking amounts of daily and monthly rainfall. 

 
From July 24 to August 3, the National Weather Service gauge in Tarpon Springs 

(Pinellas County) measured approximately 18.54 inches of rain, while during that same 
time period the Tampa International Airport (Hillsborough County) gauge recorded 
approximately 14.59 inches of rain. 

 
At present, groundwater tables remain in the 90th percentile for many of the 

affected areas.  Near the Anclote River in western Pasco County, groundwater tables 
remain at or near record levels. 

b) Rivers 
 
Officials issued evacuation notices for 300 to 400 residences along the Anclote 

River in western Pasco County.  On August 4, 2015, the Anclote River near Elfers 
experienced the seventh highest crest on record at 25.25 feet—only 1.55 feet less than 
the crest following Tropical Storm Debby in 2012 (DR-4068).  As a result of the flooding 
emergency officials opened temporary shelters in Hillsborough, Pinellas, and Pasco 
County. 

 
Farther to the north, moderate flooding also occurred along the Steinhatchee 

River, which forms the border between western Talyor Taylor and Dixie Counties.  On 
August 3, 2015, the Steinhatchee Rriver experienced a top ten record crest at 15.71 feet.   
 

As of the date of the Executive Order declaring a state of emergency (August 6, 
2015), the following rivers in Florida were at some level of flood stage: 

 

• The Anclote River near Elfers (Pasco County) was at moderate flood stage 
but was at major flood stage on August 4 and 5; 

• The Steinhatchee River west of Cross City (Taylor County/Dixie County) 
was at minor flood stage; 

• Cypress Creek near Worthington Gardens (Pasco County) was at minor 
flood stage; 

• The Hillsborough River at Morris Bridge (Hillsborough County) was at 
minor flood stage; 

• The Santa Fe River near Graham (Alachua County/Bradford County) was 
at minor flood stage; 

• The Little Manatee River south of Wimauma (Hillsborough County) was 
at minor flood stage; 
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• The Myakka River at Myakka River State Park (Sarasota County/Manatee 
County) was at minor flood stage; 

• The Hillsborough River south of Zephyrhills (Hillsborough County) was 
at action flood stage but was at minor flood stage on August 4 and 5; 

• The Alafia River at Lithia (Hillsborough County) was at action flood stage 
but was at minor flood stage on August 4 and 5; 

• The Santa Fe River at Worthington Springs (Alachua County/Union 
County) was at action flood stage; and, 

• The Peace River at Bartow (Polk County) was at action flood stage. 
 

B. Response Actions 
 

In response to the situation, I have taken appropriate actions under State law.  
On August 6, 2015, I directed the execution of the State Comprehensive Emergency 
Management Plan (“CEMP”).  That same day, I issued Executive Order 15-158, 
declaring a state of emergency for the following counties:  Dixie, Hillsborough, Pasco, 
Pinellas, and Taylor. 

 
The following information outlines the type and amount of State and local 

resources that have been used to alleviate the conditions of this disaster in accordance 
with the CEMP: 
 

1) Dixie:  
 

• 4 Light Banks for Lancaster Correctional Institution (Mission #1); Florida 
Department of Transportation provided lighting for the perimeter of the 
state prison.  

• 2,500 Sand Bags (Mission #2); provided by Florida Department of 
Transportation. 

• 12 “Road under Water” Signs (Mission #3); supplied by Florida 
Department of Transportation. 

• 2 Florida Forest Service Employees for Preliminary Damage Assessments 
(Mission #11); provided by FFS-spell this out. 

• 1 six-inch Water Pump, 1,300 feet of discharge hose, and 150 feet of hard 
suction hose (Mission #12); provided by Southwest Florida Water 
Management District. 

• Florida Fish and Wildlife Commission Overflight for Cross City, Jena, and 
Rocky Creek areas (Mission #13); supplied by FWC-spell this out. 

• 4-bay Shower Unit (Mission #34); supplied by Southern Baptist relief 
group. 

• Individual Assistance Team (Mission #35); supplied by Florida Division of 
Emergency Management. 
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• Hillsborough: 
• Civil Air Patrol to provide overflight and photos(Mission #47) 
• IA PDA (Mission #63): Requesting FDEM provides IA PDA Team.  

 
2) Hillsborough:  

 
• Civil Air Patrol (“CAP”) Overflight (Mission #47); provided by CAP. 
• Individual Assistance Team (Mission #63); supplied by Florida Division of 

Emergency Management. 
 

3) Pasco: 
 

• Florida Forest Service (FFS) Planner (Mission #6); Pasco County requested 
assistance from FFS Withlacoochee District for a Planning Section Chief.  

• Storm Water Pump (Mission #7); pump on loan from Southwest Florida 
Water Management District. 

• Sand Bag Machine (Mission #8);  Southwest Florida Water Management 
District Sandbag machine for West Pasco Government Center. 

• Planning Team Assistance (Mission #10); from Polk County. 
• Planning Section Assistance (Mission #14); from Hernando County. 
• 2 Civil Air Patrol Missions for Geo-coded Photos (Mission #15); CAP 

provided pictures for damage assessment/situational awareness. 
• Water Pump (Mission #19);:  Southwest Florida Water Management 

District loaned one1 pump for Magnolia Valley.  
• Public Information Officer Assistance (Mission #20); mutual aid from 

Hillsborough County. 
• Florida Forest Service Assistance (Mission #21) to support local 

emergency management staff; from Withlacoochee forestry district. 
• Three3 six-inch Water Pumps, 40 feet of hard suction, and 80 feet of 

discharge (Mission #23); provided pursuant to statewide mutual aid 
agreement between Pasco County and the South Florida Water 
Management District. 

• One1 twelve-inch Pump, 40 feet of hard suction, and 80 feet of discharge 
(Mission #22); provided pursuant to statewide mutual aid agreement 
between Pasco County and the St. Johns River Water Management 
District. 

• Emergency Management (EM) Director Assistance (Mission #25); request 
for Sumter County EM Director to sit in as Pasco EM Director for Friday, 
August 7,8/7 /2015. 

• Emergency Management Director Assistance (Mission #26); request for 
Manatee County EM Director to sit in as Pasco EM Director for 
Saturday,August 8,  8/8/2015. 
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• Planner (Mission #14); Planning Section assistance from Hernando 
County. 

• Public Information Officer Assistance (Mission #37); request filled by St. 
Petersburg Fire Rescue. 

• Southwest Florida Water Management District (SFWMD) Flood Plain 
Personnel (Mission #39); SWFWMD supplied five5 employees to assist 
with flooding response. 

• Florida Fire Chiefs Public Information Officer Team (Mission #41); 
provided by the Florida Fire Chiefs Association. 

• Two2 Variable Message Boards (Mission #46) provided by; Florida 
Department of Transportation. supplied 2 VMBs. 

• Three3 Jon Boats with paddles and life jackets (Mission #48); ) provided 
by Hernando County Sheriff provided a trailer, 3 Jon boats, and all 
equipment. 

• Five5 Variable Message Boards (Mission #60) provided by; Florida 
Department of Transportation supplied 5 VMBs . 

• Public Information Officer Support Team (Mission #70); supplied by 
Florida Fire Chiefs Association. 

 
4) Taylor: 

 
• Two2 six-inch Water Pumps, 150 feet of hard suction, and 500 feet of 

discharge (Mission #19); supplied by the Southwest Florida Water 
Management District. 

• One1 Variable Message Board (Mission #40); provided by the Florida 
Department of Transportation. 

• Florida Highway Patrol Traffic Control (Mission #43); FHP provided 1 
Trooper for traffic control in flooded area. 

 
C. The Amount and Type of Damages 
 

The severe weather systems outlined above caused significant damage to the 
businesses, homes, public infrastructure, and transportation networks of the 
communities throughout the West Central region of Florida.  While limited economic 
interruption data is available at this point in time, surveys undertaken through the 
State’s Department of Economic Opportunity indicate that this event caused economic 
interruption losses of at least $7.5 million to the affected region, .  This with this number 
is anticipated to rise substantially as surveys continue to be returned to the State.  To 
date, 64 businesses in the impacted area have reported some degree of financial loss due 
to the event, with that number anticipated to rise to over 100. 

 
On August 10, 2015, the State requested Joint Preliminary Damage Assessments 

(“PDAs”) for Individual and Public Assistance.  Each PDA team consists of county, 
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Division of Emergency Management, and FEMA representatives.  While PDAs for 
Public Assistance have not yet commenced, PDAs for Individual Assistance in the 
subject counties have been completed.  Current Individual Assistance PDA totals for the 
subject counties are shown in Attachment A to this request.  The charts included in 
Attachment A strongly suggest that the greatest amount of damages was concentrated 
in Pasco County.  See 44 CFR § 206.48(b)(1) (“[When making a recommendation to the 
President, FEMA] evaluate[s] the concentrations of damages to individuals.  High 
concentrations of damages generally indicate a greater need for Federal assistance than 
widespread and scattered damages throughout a State.”).  Additionally, despite the fact 
that the five counties named in this request are not all contiguous, the locations of the 
rivers at some level of flood stage as of the date of the Executive Order illustrate how a 
weather system impacted a large swath of the western peninsula of the State. 
 
D. The Impact of Damages on Affected Individuals, the State, and Local 

Governments 
  

The following chart illustrates the demographic data for the five affected 
counties (based on the 2010 census): 
 
 Average 

% of 
Persons 
Below 
Poverty 
Level 

Median 
Household 
Income 

Percent 
Elderly 
Population 
(65 yrs. & 
older) 

Percent 
Disabled 

Unemployment 
Rate 

Percent 
Renter 
Occupied 
Housing 

Dixie 17.4% $33,981 21.4% 24.8% 13.7% 17.8% 
Hillsborough 16.8% $49,596 12.8% 11.7% 11.2% 39.1% 
Pasco 13.9% $43,888 22.2% 15.9% 12.7% 22.9% 
Pinellas 14.1% $45,535 22.6% 14.3% 11.5% 32.6% 
Taylor 16.7% $36,356 17.3% 23.2% 11.2% 23.5% 
Florida 
Average 

16.3% $49,956 18.7% 12.9% 11.5% 32.6% 

National 
Average 

15.4% $53,046 14.1% 11.9% 9.8% 34.9% 

 
  Dixie and Taylor counties have a disabled population percentage approximately 
two times higher than the national average.  Additionally, Dixie, Pasco, and Pinellas 
counties have an elderly population percentage approximately one and a half times 
higher than the national average.  Also, Dixie, Hillsborough, and Taylor counties have a 
higher percentage of persons living below the poverty level than the national average.  
Finally, as of the 2010 census, all five counties had an unemployment rate higher than 
the national average.  When viewed together, these facts suggest the existence of special 
populations in greater need of assistance.  See 44 CFR § 206.48(b)(3) (“[When making a 
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recommendation to the President, FEMA] consider[s] whether special populations, such 
as low-income, the elderly, or the unemployed are affected, and whether they may have 
a greater need for assistance.”). 
 
E. The Available Resources of the State and Local Governments, and Other Disaster 

Relief Organizations-We need to discuss this 
 

1) Florida's State Housing Initiatives Partnership (“SHIP”)- ProgramWe just 
made a ship request-we don’t want to say that it will fail…so we probably 
want to leave out this entire section 

 
a) Overview 

 
In 1992, the Florida Legislature created the State Housing Initiatives Partnership 

(“SHIP”) program “for the purpose of providing funds to counties and eligible 
municipalities as an incentive for the creation of local housing partnerships, to expand 
production of and preserve affordable housing, to further the housing element of the 
local government comprehensive plan specific to affordable housing, and to increase 
housing related employment.”  § 420.9072, Fla. Stat. (2015).  See also Fla. Laws ch. 92
317, §§ 1 35; see also § 420.907, Fla. Stat. (2015); see also 67 37.002(26), Fla. Admin. Code. 

 
The Legislature defines “eligible housing” under the SHIP program as follows: 
 

[A]ny real and personal property located within the county or the 
eligible municipality which is designed and intended for the 
primary purpose of providing decent, safe, and sanitary residential 
units that are designed to meet the standards of the Florida 
Building Code or previous building codes adopted under chapter 
553, or manufactured housing constructed after June 1994 and installed 
in accordance with the installation standards for mobile or manufactured 
homes contained in rules of the Department of Highway Safety and Motor 
Vehicles, for home ownership or rental for eligible persons as 
designated by each county or eligible municipality participating in 
the State Housing Initiatives Partnership Program. 
 

§ 420.9071(8), Fla. Stat. (2015) (Emphasis added); see also 67 37.002(9), Fla. Admin. Code. 
 
  The Legislature defines “eligible person” and “eligible household” under the 
SHIP program as follows: 
 

[O]ne or more natural persons or a family determined by the 
county or eligible municipality to be of very low income, low 
income, or moderate income according to the income limits 
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adjusted to family size published annually by the United States 
Department of Housing and Urban Development based upon the 
annual gross income of the household. 

 
§ 420.9071(10), Fla. Stat. (2015). 
 
  SHIP program funds can only be expended to “eligible person[s]” or “eligible 
households” who occupy “eligible housing.”  See 67 37.007(1), Fla. Admin. Code (“The 
benefit of assistance provided through the SHIP program must accrue to eligible 
persons occupying Eligible Housing.”). 

 
b) Disaster Assistance 
 
If the Governor declares a state of emergency, then the Florida Housing Finance 

Corporation can distribute up to $5 million of SHIP funds to counties and 
municipalities impacted by a disaster.   See § 420.9073(5),  Fla. Stat. (2015); see also 67
37.007(16), Fla. Admin. Code.  However, the Florida Housing Finance Corporation can 
only distribute $5 million in emergency funds each fiscal year.  Ibid.  Thus, regardless of 
the number of disasters that actually occur, the amount of available funding remains the 
same:  $5 million per fiscal year (not $5 million per disaster).   

 
However, even under the statutory provision authorizing emergency SHIP 

distributions for survivors of a disaster, the eligibility limitations still apply.  See 67
37.007(1), Fla. Admin. Code. 

 
As a direct result of the eligibility limitations, occupants of mobile homes may 

not qualify for emergency assistance (i.e. repairs) under the SHIP program.  See § 
420.9071(8), Fla. Stat. (2015) (Emphasis added); see also 67 37.002(9), Fla. Admin. Code; 
see also 67 37.007(1), Fla. Admin. Code. 

 
In the five counties wherein the Governor declared a state of emergency through 

Executive Order 15 158, a large percentage of the affected homes are mobile homes.  
The following table illustrates this fact: 
 

County Affected 
Mobile Non

mobile 
 

Minor 
Mobile Non

mobile 
 

Major 
Mobile Non

mobile 
 

Destroyed 
Mobile Non

mobile 
 

Dixie 24 21 
 

0 2 
 

1 6 
 

0 0 
 

Hillsborough 186 7 
 

28 0 
 

3 0 
 

0 0 
 

Pasco 142 12 
 

418 50 
 

55 54 
 

1 1 
 

Pinellas 0 1 
 

0 9 
 

0 30 
 

0 5 
 

Taylor 10 11 
 

7 0 
 

3 0 
 

0 4 
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  As illustrated above, a disproportionate number of mobile homes in Dixie and 
Pinellas Counties were either destroyed or suffered major damage as a result of the 
flooding (6:1, 35:0, respectively).  In Taylor County, a disproportionate number of 
mobile homes were destroyed (4:0).  Finally, although the ratio of major and destroyed 
mobile to non mobile homes in Pasco County is relatively even (55:56), a large number 
of mobile homes in Pasco County nevertheless were either destroyed or suffered major 
damage (1 destroyed, 54 suffered major damage). 
 
  Given the large number of mobile homes negatively impacted by the flooding, 
and given the time constraints that inhibit the State’s ability to determine the age and 
building code status of every mobile home impacted by the disaster, it appears at this 
time that a large percentage of the affected homes may not qualify for emergency SHIP 
funding.  See 44 CFR §206.36(a) (“The request [for a major disaster declaration] must be 
submitted within 30 days of the occurrence of the incident in order to be considered.”); 
see also 67 37.007(1), Fla. Admin. Code (“The benefit of assistance provided through the 
SHIP program must accrue to eligible persons occupying Eligible Housing.”).  
 
  Therefore, even though the preliminary damage assessments suggest that the 
amount of damage inflicted by the flooding ($4.2 million) might be less than the amount 
of emergency SHIP funding ($5 million), it does not appear that the entirety of the 
emergency SHIP funding will be available for this disaster. 
 

Furthermore, the State of Florida only has a limited amount of emergency SHIP 
funding available for remainder of the State’s fiscal year (July 1, 2015 through June 30, 
2016)  a period of time that includes the peak of the 2015 hurricane season.  Although 
the National Hurricane Center (“NHC”) issued a forecast calling for a below average 
season, the NHC forecast cannot predict how many storms will make landfall.   
 

2) Florida’s Hurricane Loss Mitigation Program (“HLMP”) 
 

a) Overview 
 
In 1999, the Florida Legislature created the Hurricane Loss Mitigation Program 

(“HLMP”).  See Fla. Laws ch. 99 305, sec. 1; see also § 215.559, Fla. Stat. (2015).  In order 
to fund the HLMP, the Legislature appropriates at least $10 million annually from the 
Florida Hurricane Catastrophe Fund to the Florida Division of Emergency Management 
(“Division”).  See § 215.559(1), Fla. Stat. (2015). 
 

Of that $10 million, the Division can expend $3.5 million in order to: 
 

• Fund programs that “improve the wind resistance of residences and 
mobile homes…”; 
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• Educate “persons concerning the Florida Building Code cooperative 
programs…”; and, 

• Undertake “other efforts to prevent or reduce losses or reduce the cost of 
rebuilding after a disaster.” 

 
See § 215.559(1), Fla. Stat. (2015). 
 

In accordance with section 215.559(5), Florida Statutes, funds appropriated by the 
Legislature to the Division for HLMP purposes “are intended to supplement, not 
supplant, the [D]ivision’s other funding sources.”  Thus, HLMP projects should not 
duplicate existing mitigation programs administered by the Division (to include 
programs funded by Federal dollars). 
 

b) Residential Construction Mitigation Program (“RCMP”)  
 

As required by section 215.559(4), Florida Statutes, the Division implemented the 
HLMP in consultation with an advisory council.  Based upon that consultation, the 
Division developed the Residential Construction Mitigation Program (“RCMP”).  A 
component of the HLMP, the RCMP provides grant funding to governmental entities, 
nonprofit organizations, and qualified for profit organizations as a means to improve 
the resiliency of residential structures within their communities.   
 

HLMP allows the Division to use moneys from the Hurricane Catastrophe Fund 
in order to protect against damage to property caused by disasters; by reducing the 
exposure of insured property in the State of Florida, the HLMP thereby reduces the 
exposure of the Hurricane Catastrophe Fund (and therefore, the exposure of taxpayers). 

 
Any effort by the Federal Government to require the State of Florida to exhaust 

all of its HLMP funds prior to receiving Federal assistance under the Stafford Act might 
prove penny wise but pound foolish as any such requirement would provide taxpayers 
with relatively little savings in the short run but could lead to significantly increased 
costs in the long run. 
 
F. The Extent and Type of Insurance in Effect to Cover Losses 
 

Although based on rough estimates obtained during the Preliminary Damage 
Assessment (“PDA”) process, the following chart suggests that many of the 
homeowners adversely impacted by the flooding do not have flood insurance policies: 
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G.F. Assistance Available from Other Federal Programs and Other Sources 
 

As of the date of this request, the State is still assessing the damage.  
Consequently, estimates of assistance required from Natural Resources Conservation 
Service (“NRCS”), Federal Highway Administration (“FHWA”), United States Army 
Corps of Engineers (“USACE”), the Bureau of Indian Affairs (“BIA”) and other Federal 
agency programs (in regard to both the amounts and locations) remain to be 
determined (“TBD”).  Please see chart included in Enclosure B. 

 
H.G. Imminent Threats to Public Health and Safety-there is nothing of note to add 

here so why include? 
 

During the emergency created by the flooding, the Florida Department of Health 
communicated the threats typically posed by high water levels (increased disease 
transmission, displaced animals, etc.).  Once the floodwaters subside, the Department of 
Health will test the groundwater in the areas surrounding private wells.  At this time, 
the Department of Health does not know when and where the testing will occur; 
additionally, the Department does not have the results of any tests.   
 
  In addition to the foregoing, the peak of the Atlantic Hurricane Season is fast 
approaching.  At present, the remnants of Tropical Storm Danny are in the Caribbean 
Sea; and, two tropical waves are following close behind. 
 
I.H. Recent Disaster History in the State 
 

The following information outlines the State of Florida’s recent disaster history. 
 

1) Presidential Declarations 
 

a) DR-4177 
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On May 6, 2014, the President issued a major disaster declaration for the State of 
Florida as a result of severe storms, straight line winds, tornados, and flooding that 
affected Florida’s Panhandle and Big Bend regions from April 28, 2014 through May 6, 
2014.  The Declaration authorizeds Public Assistance (“PA”) for Escambia, Santa Rosa, 
Okaloosa, Walton, Holmes, Washington, Bay, Jackson, and Calhoun counties; 
additionally, it authorizeds Individual Assistance (“IA”) for Escambia, Santa Rosa, 
Okaloosa, Walton, and Jackson counties. 

• PA.  Approximately 961 project worksheets have been obligated for a total 
of approximately $100.3 million.  Based on this number, the non-federal 
share for which the State of Florida is responsible is approximately $26.1 
million.  An additional 44 project worksheets have been submitted to 
FEMA in the amount of approximately $70 million, of which the State of 
Florida would be responsible for approximately $22.9 million.  As the 
project worksheets continue to be obligated, the total obligated amount (as 
well as the non-federal share) should increase.   
 

• IA.  Over $70 million in aid to impacted survivors in the form of 
Individuals & Households Program grants, SBA loans, and Other Needs 
Assistance.  7,106 IA applications approved totaling $35 million; 
approximately $34 million in SBA home loans and approximately $7 
million in SBA business loans. 

 
2) Small Business Administration (“SBA”) Declarations 

 
Dating back to DR-4177, the State of Florida received six disaster declarations 

from the U.S. Small Business Administration.  While these declarations do not 
necessarily contribute directly to a “non federal share” of funds to be paid directly by 
the state, these programs are loan programs (as opposed to grants), which must 
ultimately be paid back by the citizens who receive the benefits: 

a) SBA #14302.  Tornado.  Declared on May 8, 2015.  Physical Damage and 
Economic Injury Disaster Loans for Duval County and contiguous counties 
(Baker, Clay, Nassau, and St. Johns); 
 

b) SBA #14301.  Tornado.  Declared on May 8, 2015.  Physical Damage and 
Economic Injury Disaster Loans for Duval County and contiguous counties 
(Baker, Clay, Nassau, and St. Johns); 

 
c) SBA #14283.  Pecan Park Flea and Farmers' Market Fire.  Declared on April 

22, 2015.  Physical Damage and Economic Injury Disaster Loans for Duval 
County and contiguous counties (Baker, Clay, Nassau, and St. Johns); 
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d) SBA #14282.  Pecan Park Flea and Farmers' Market Fire.  Declared on April 
22, 2015.  Physical Damage and Economic Injury Disaster Loans for Duval 
County and contiguous counties (Baker, Clay, Nassau, and St. Johns); ARE 
THERE TWO FOR THE SAME EVENT? 

e) SBA #13972.   Severe Storms, Tornadoes, Straight-line Winds, and Flooding.  
Declared on May 6, 2014.  Physical Damage and Economic Injury Loans:  
Escambia, Santa Rosa, Okaloosa, Walton, and Jackson counties.  Economic 
Injury Loans Only:  Bay, Holmes, Washington, Calhoun, Gadsden, and 
Liberty counties; and, 
 

f) SBA #13971.   Severe Storms, Tornadoes, Straight-line Winds, and Flooding.  
Declared on May 6, 2014.  Physical Damage and Economic Injury Loans:  
Escambia, Santa Rosa, Okaloosa, Walton, and Jackson counties.  Economic 
Injury Loans Only:  Bay, Holmes, Washington, Calhoun, Gadsden, and 
Liberty counties. 

 
3) U.S. Department of Agriculture (“USDA”) Declarations 

 
Over the last twelve months, the State of Florida received six disaster 

declarations from the USDA.  While these declarations do not necessarily contribute 
directly to a “non federal share” of funds to be paid directly by the state, these 
programs are loan programs (as opposed to grants), which must ultimately be paid 
back by the citizens who receive the benefits: 

a) USDA S3866.  Declared on Aug 19, 2015 .  Drought disaster assistance for 
Broward, Glades, Hendry, Martin, Okeechobee, and Palm Beach Countiesy; 
 

b) USDA S3847.  Declared July 15, 2015.   Drought disaster assistance for 
Broward, Collier, Hendry, Miami-Dade, Monroe, Palm Beach as 
contiguousCounties; 

 
c) USDA S3794.  Declared on Feb 18, 2015.  Excessively dry weather and 

drought disaster assistance for Baker County; 
 
d) USDA S3765.  Declared on Oct 22, 2014.  Drought Fast Track disaster 

assistance for Gadsden and Jackson Countiesy; 
 
e) USDA S3763.  Declared on Aug 19, 2014.  Drought Fast Track disaster 

assistance for Leon, Jefferson, Jackson, Gadsden Countiesy; and, 
 
f) USDA S3761.  Declared on Aug 6, 2014.  Excessive Rain disaster assistance 

for Bay, Calhoun, Escambia, Gadsden, Homes, Jackson, Liberty, Okaloosa, 
Santa Rosa, and Washington Counties. 
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J.I. Hazard Mitigation Measures Taken by the State or Local Governments, to Include 
Measures Required as a Result of Previous Major Disaster Declarations 

 
1) Federal mitigation projects:  Hazard Mitigation Grant Program (“HMGP”).   

 
Please see Enclosure C, entitled “Mitigation Projects (Dixie, Hillsborough, Pasco, 

Pinellas, Taylor)”. 
 

2) State mitigation projects:  Residential Construction Mitigation Program 
(“RCMP”). 

 
Please see Enclosure D, entitled “RCMP Projects (Dixie, Hillsborough, Pasco, 

Pinellas, Taylor)”. 
 
K.J. Any Other Pertinent Factors 
 

 “[T]here is no set threshold for [the Federal Emergency Management Agency] 
recommending Individual Assistance…”  44 CFR § 206.48(b)(6) (Emphasis in original).  
When the Governor of Florida submitted the request that gave rise to DR-1831 (North 
Florida Flooding – 2009),  the preliminary damage assessmentsPDAs for Individual 
Assistance indicated that the number of homes that qualified as “destroyed” or “major 
damage” in the county with the highest total (Hamilton County) was 124 homes (54 
destroyed and 70 major).   The other eleven counties included in the declaration had a 
combined total of less than 100 homes “destroyed” or “major damage.” 
 
L. Conclusion 
 

Thank you for your consideration of this request.  I have designated Bryan W. 
Koon, Director of the Florida Division of Emergency Management, as the State 
Coordinating Officer for this emergency.  He is authorized to provide any further 
information, assurances, requests, or justification on my behalf.    

 
Sincerely, 

      
 

Rick Scott 
            Governor 
 
 
Enclosures: 
OMB No. 1660-0009/FEMA Form 010-0-13 
A: Individual Assistance 
B: Requirements for Other Federal Agency Programs 
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C: “Mitigation Projects (Dixie, Hillsborough, Pasco, Pinellas, Taylor)” 
D: “RCMP Projects (Dixie, Hillsborough, Pasco, Pinellas, Taylor)” 
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ENCLOSURE A TO MAJOR DISASTER REQUEST 
 

Estimated Requirements for Individual Assistance 
Under the Stafford Act 
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ENCLOSURE B TO MAJOR DISASTER REQUEST 
 

Estimated Assistance from Other Federal Agency Programs 
  
 
County/ 
Tribal Area 

SBA 
Home 
Loans 

SBA 
Business 
Loans 

FSA 
Loans 

NRCS FHWA USACE BIA OTHER 

Dixie TBD TBD TBD TBD TBD TBD TBD TBD 
Hillsborough TBD TBD TBD TBD TBD TBD TBD TBD 
Pasco TBD TBD TBD TBD TBD TBD TBD TBD 
Pinellas TBD TBD TBD TBD TBD TBD TBD TBD 
Taylor TBD TBD TBD TBD TBD TBD TBD TBD 
Totals TBD TBD TBD TBD TBD TBD TBD TBD 
 



From: Mexican Energy Infrastructure Summit
To: Cerio, Tim
Subject: Event Repriced Due to Devaluation of the Peso, Take Advantage & Register Today!
Date: Monday, August 24, 2015 6:04:01 PM

   

Email not displaying correctly? View it in your browser

Mexican Energy Infrastructure Summit

EVENT AGENDA             BROCHURE DOWNLOAD             VENUE INFO

In consideration of the current devaluation of

 the Peso, Infocast has repriced the tuition fee

 to $995 for this week only.

Take advantage and register before 8/29!

Dear Colleague,

There has been a surge in gas-pipeline construction, attracting more than $10
 billion of planned or completed pipeline since last year.

Infraestructura Energetica Nova, agreed to pay $1.325 billion for a 50
 percent stake in Gasoductos de Chihuahua, which operates a 73-mile
 pipeline.

Howard Energy Partners and Grupo Clisa announced the construction of
 200-mile Pipeline that will have the capacity of transporting 600 million
 cubic feet of natural gas per day.

Additionally, CFE has launched tenders for 24 electricity and natural gas
 infrastructure projects worth $9.8 billion USD.

Hear directly from Howard Energy, Pemex Gas, Fermaca, Ienova and First

 Reserve on current infrastructure projects they are launching at Infocast’s
 Mexican Energy Infrastructure Summit — September 29 in Mexico City.

This event highlights the increase of supply and demand of natural gas,
 pipeline expansion projections, the financing and investment in pipeline and 3
 exclusive real-time case studies from pipeline operators.

Don't miss the opportunity to join these companies to network and build

 key relationships:

ACADEMIA MEXICANA DE GRUPO MEXICO

CLICK HERE TO

REGISTER

TODAY

$995 only for this week!

GOLD SPONSOR

Grupo Atalaya

Exhibitor

Bentek Energy

Supporting Organizations

Academia Mexicana de Derecho
 Energético (AMDE)

•
Standard & Poor's Rating Service

•
Cámara de Integración Chileno

 Mexicana A.G. | CICMEX
•

SEDECO

Media Partners

Directorio Pemex
•

Energia a Debate
•

Energiminas Magazine
•

Navigant Research
•

NOTIMEX





Forge new connections among leading Oil, Gas & Power players

Connect with Us

               

Copyright (C) 2015 Information Forecast Inc. All rights reserved.

To unsubscribe, please click HERE.
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From: CKise@foley.com
To: Cerio, Tim
Cc: CKise@foley.com
Subject:

 

From: John.Cooper@lw.com [mailto:John.Cooper@lw.com] 
Sent: Monday, August 24, 2015 3:00 PM
To: Tom Wilmoth; Don Blankenau; Vanessa Silke
Cc: ABID.QURESHI@LW.com
Subject: 
 

 
 

 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party. 

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.





















From: Allen Winsor
To: Osvaldo Vazquez; Heekin, Jack; Cerio, Tim
Subject:

----- Forwarded by Allen Winsor/OAG on 08/24/2015 02:31 PM -----

From: Tom Wilmoth <tom@aqualawyers.com>
To: "Philip.Perry@lw.com" <Philip.Perry@lw.com>, "Allen.Winsor@myfloridalegal.com"
 <Allen.Winsor@myfloridalegal.com>, "Craig.varn@dep.state fl.us" <Craig.varn@dep.state fl.us>, "Christopher M.
 Kise (ckise@foley.com)" <ckise@foley.com>, "'jmckee@foley.com'" <jmckee@foley.com>
Cc: Don Blankenau <don@aqualawyers.com>, Vanessa Silke <Vanessa@aqualawyers.com>
Date: 08/24/2015 02:28 PM
Subject: 

 

 

 

 

 

 
 
 

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



Regards

s. 119.071(1)(d)1 F.S.



From: Gibson, Ben
To: Legal
Subject: FYI- New Legal Staff Hours
Date: Monday, August 24, 2015 1:02:16 PM

Christina Salazar (Law Clerk)
 
M: 8am-10:45am; 1:15pm-6:00pm
T: Out
W: 8am-5pm
R: 8am-10:45am; 1:15pm-6:00pm
F: Out
 
Cecilia Orozco (OPS)
 
M: 8am-12pm
T: 11am-6pm
W: 8am-12pm
R: 11am-6pm
F: 9am-6pm
 
 
 



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Perfecting Judgments & Seizing Assets CLE - Final Chance to Register
Date: Monday, August 24, 2015 9:50:49 AM

If you are having trouble viewing this email, click here.

Perfecting Judgments & Seizing Assets CLE 
Wednesday, August 26, Noon - 1:30 PM

90-Minute Telephonic Seminar
Registration includes access to complete course & reference material

 
Click to Learn More: Final Chance to Register

              
Rossdale CLE

A National Leader in Legal Education 
                                     

Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

Mastering the enforcement of judgments and post-judgment remedies has become
 increasingly difficult in recent years due to the economy. The growing number of
 bankruptcies, foreclosures, and debt collection actions has dramatically increased the need
 for attorneys proficient in the science of effective judgment enforcement and asset recovery. 
 A creditor’s ability to collect from a debtor is governed under a web of federal and state
 legislation that regulates the credit and collection industry, as well as provides consumer
 debtors protection from abusive and deceptive practices.  The Rossdale faculty for this
 seminar includes several leading authorities in this practice, who will describe pre-judgment
 remedies, effectively locating & seizing assets, cutting edge asset discovery, navigating
 complex searches, strategies on enforcing judgments, fraudulent transfers, communicating
 with debtors, & post-judgment remedies. This convenient telephonic seminar will also
 include discussion on the latest decisions and rules governing collection and enforcement
 cases. Registration includes online access to written course and reference materials that serve
 as a helpful guide to the numerous topics and techniques discussed in the program.

Key Agenda Points     View Complete Agenda

Conducting Cutting-edge Asset Discovery
Strategies on Discovery through Online Resources
Reviewing UCC, Credit Bureau, Financial Institution, Real Estate, and Public Records
Minimizing the Effect of Bankruptcy on Recovering Assets
Prejudgment Attachment & Garnishment
Current Law on Bank & Wage Garnishments
Execution & Dormancy of Judgments
Strategies on Levying on Assets
Post Judgment Debtor Examination & Depositions



Post Judgment Attachment & Garnishment
Conducting a Successful Debtor Examination
Essential Checklists
Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Rick Perr, Distinguished Debt Collection Practitioner
John Mayer, Partner at Ross, Banks, May, Cron & Cavin, P.C.

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance to Register 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Allen Winsor
To: Philip.Perry@lw.com
Cc: Cerio, Tim
Subject:

Allen Winsor
Solicitor General
Office of the Attorney General
PL-01, The Capitol
Tallahassee, Florida 32399-1050
(850) 414-3688
fax (850) 410-2672
allen.winsor@myfloridalegal.com

Florida has broad public records laws. E-mails may be subject to review by the public unless exempt
 by law.

---08/24/2015 09:21:22 AM---
 

From: <Philip.Perry@lw.com>
To: <Allen.Winsor@myfloridalegal.com>, <lw.com Philip.Perry@lw.com>
Cc: <tim.cerio@eog.myflorida.com>
Date: 08/24/2015 09:21 AM
Subject: 

 

From: Allen Winsor [mailto:Allen.Winsor@myfloridalegal.com] 
Sent: Monday, August 24, 2015 9:14 AM
To: Philip.Perry@
Cc: tim.cerio@eog.myflorida.com
Subject:

From: "Heekin, Jack" <Jack.Heekin@eog myflorida.com>
To: 'Allen Winsor' <Allen.Winsor@myfloridalegal.com>
Date: 08/24/2015 08:09 AM
Subject: 

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



Jack

John "Jack" P. Heekin
Assistant General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9320
Fax: (850) 488-9810
(See attached file: ACFS Governing Board Resolution - Oct 3 2013.pdf)(See attached file:
 ACF Stakeholders Ltr.pdf)(See attached file: Memorandum of Understanding_Dec 4
 2013.docx)(See attached file: FL Resp Ltr 12.12.13.pdf)(See attached file: AL Resp Ltr
 12.16.13.pdf)

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient. Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited. If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.



From: Philip.Perry@lw.com
To: Allen.Winsor@myfloridalegal.com; lw.com Philip.Perry@lw.com
Cc: Cerio, Tim
Subject:

    
 

      
 

 

From: Allen Winsor [mailto:Allen.Winsor@myfloridalegal.com] 
Sent: Monday, August 24, 2015 9:14 AM
To: Philip.Perry@
Cc: tim.cerio@eog.myflorida.com
Subject:
 

From: "Heekin, Jack" <Jack.Heekin@eog myflorida.com>
To: 'Allen Winsor' <Allen.Winsor@myfloridalegal.com>
Date: 08/24/2015 08:09 AM
Subject: 

 

Jack

John "Jack" P. Heekin
Assistant General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9320
Fax: (850) 488-9810
(See attached file: ACFS Governing Board Resolution - Oct 3 2013.pdf)(See attached file:
 ACF Stakeholders Ltr.pdf)(See attached file: Memorandum of Understanding_Dec 4

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



 2013.docx)(See attached file: FL Resp Ltr 12.12.13.pdf)(See attached file: AL Resp Ltr
 12.16.13.pdf)

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP



From: Allen Winsor
To: Philip.Perry@
Cc: Cerio, Tim
Subject:

From: "Heekin, Jack" <Jack.Heekin@eog myflorida.com>
To: 'Allen Winsor' <Allen.Winsor@myfloridalegal.com>
Date: 08/24/2015 08:09 AM
Subject: 

 

Jack
John "Jack" P. Heekin
Assistant General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9320
Fax: (850) 488-9810
(See attached file: ACFS Governing Board Resolution - Oct 3 2013.pdf)(See attached file:
 ACF Stakeholders Ltr.pdf)(See attached file: Memorandum of Understanding_Dec 4
 2013.docx)(See attached file: FL Resp Ltr 12.12.13.pdf)(See attached file: AL Resp Ltr
 12.16.13.pdf)

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.
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From: Thanks for staying!
To: Cerio, Tim
Subject: Your Aug 20, 2015 - Aug 21, 2015 stay at the JW Marriott Washington, DC
Date: Sunday, August 23, 2015 5:23:00 AM

Thank you for choosing the JW Marriott Washington, DC for
 your recent stay. 

As requested, below is a billing summary or adjustment for
 your stay. If you have questions about your bill, please
 contact us at (866) 435-7627 or
 mbs.customer.svc@marriott.com. 

Make another reservation on Marriott.com >>

Marriott Rewards members
 may receive this email
 automatically after every
 stay. 

Join Marriott Rewards
 today >>

Summary of Your Stay

Hotel: JW Marriott Washington, DC 
1331 Pennsylvania Avenue NW
Washington, District Of Columbia
 20004
USA
(202) 393-2000

Guest: CERIO/TIMOTHY 
STATE OF FLORIDA
11412 TURKEY ROOST R
TALLAHASSEE, FL 32317
USA

Dates of stay: Aug 20, 2015 - Aug 21, 2015
Guest number: 1328
Marriott Rewards number: None

Room number: 1017
Group number: 

Date Description Reference Charges Credits

08/20/15 ROOM 1017, 1 162.00

08/20/15 ROOMTX 1017, 1 23.49

08/21/15 Payment - American
 Express
XXXXXXXXXXXX2003

ROOM C/O 185.49

Total balance 0.00 USD

Treat yourself to the comfort of Marriott Hotels in your home.

Important Information

Do Not Reply to this Email 
This email is an auto-generated message. Replies to automated messages are not monitored. If you
 have any questions please contact the hotel directly at (202) 393-2000.

Why Have I Received this Email? 
You have received this email because you requested during your stay to receive an electronic
 version of your bill by email.

Availability 
Electronic versions of your hotel bill, available by email from our over 2,300 participating properties
 in the Marriott family of hotels in the USA and Canada, are emailed to you within 72 hours of



 check-out. These email messages reflect changes made to your bill up to 11pm on your day of
 departure. Any adjustments after that time may not be shown. 

If you have received this email in error, please notify us. 

Learn more about eFolio, receiving your hotel bills by email.

Authenticity of Bills 
Marriott retains official records of all charges and credits to your account and will honor only those
 records.

Privacy 
Your privacy is important to Marriott. For full details of our privacy policy, please visit our Privacy
 Statement.

Credit of Marriott Rewards Points 
After a stay, it may take up to 7 days for Marriott Rewards points to be credited to your account.

Terms of Use::Privacy Statement(c)1996-2012 Marriott International, Inc. All rights reserved. Marriott proprietary information.









From: John.Cooper@lw.com
To: Allen.Winsor@myfloridalegal.com; Gregory.Garre@lw.com; Heekin, Jack; Cerio, Tim;

 Jon.Glogau@myfloridalegal.com; McKee, Jim; tom@aqualawyers.com; don@aqualawyers.com;
 Osvaldo.Vazquez@myfloridalegal.com; Varn, Craig; CKise@foley.com; ALosey@foley.com;
 Claudia.O"Brien@lw.com; Philip.Perry@lw.com; Heather.Chapman@dep.state.fl.us

Cc: ABID.QURESHI@LW.com
Subject:

 
 

 
Thanks. 
 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

 

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.





 
Best
 
 
 

The preceding email message may be confidential or protected by the attorney-
client privilege. It is not intended for transmission to, or receipt by, any
 unauthorized persons. If you have received this message in error, please (i) do not
 read it, (ii) reply to the sender that you received the message in error, and (iii)
 erase or destroy the message. Legal advice contained in the preceding message is
 solely for the benefit of the Foley & Lardner LLP client(s) represented by the
 Firm in the particular matter that is the subject of this message, and may not be
 relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product
 for the sole use of the intended recipient.  Any review, reliance or distribution by others or
 forwarding without express permission is strictly prohibited.  If you are not the intended
 recipient, please contact the sender and delete all copies.

Latham & Watkins LLP

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.



From: CKise@foley.com
To: Philip.Perry@lw.com
Cc: Cerio, Tim; allen.winsor@myfloridalegal.com; ABID.QURESHI@LW.com; Claudia.O"Brien@lw.com;

 John.Cooper@lw.com; tom@aqualawyers.com; don@aqualawyers.com; McKee, Jim; CKise@foley.com
Subject:

 
 

Sent from my iPad

On Aug 22, 2015, at 9:56 AM, "Philip.Perry@lw.com<mailto:Philip.Perry@lw.com>"
 <Philip.Perry@lw.com<mailto:Philip.Perry@lw.com>> wrote:

    
         
 
 

From: CKise@foley.com<mailto:CKise@foley.com> [mailto:CKise@foley.com]
Sent: Friday, August 21, 2015 4:55 PM
To: 'Cerio, Tim'; allen.winsor@myfloridalegal.com<mailto:allen.winsor@myfloridalegal.com>; Perry, Philip (DC);
 Qureshi, Abid (DC); O'Brien, Claudia (DC); Cooper, John (DC);
 tom@aqualawyers.com<mailto:tom@aqualawyers.com>; don@aqualawyers.com<mailto:don@aqualawyers.com>
Cc: JMcKee@foley.com<mailto:JMcKee@foley.com>; CKise@foley.com<mailto:CKise@foley.com>
Subject: Privileged Attorney Work Product - EXEMPT - Section 119.071(1)(d)(1), Fla. Stat.

 

The preceding email message may be confidential or protected by the attorney-client privilege. It is not intended for
 transmission to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do
 not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message.
 Legal advice contained in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by
 any other party.
________________________________
This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the
 intended recipient.  Any review, reliance or distribution by others or forwarding without express permission is
 strictly prohibited.  If you are not the intended recipient, please contact the sender and delete all copies.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



Latham & Watkins LLP
________________________________

The preceding email message may be confidential or protected by the attorney-client privilege. It is not intended for
 transmission to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do
 not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message.
 Legal advice contained in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by
 any other party.



From: Philip.Perry@lw.com
To: CKise@foley.com; Cerio, Tim; allen.winsor@myfloridalegal.com; ABID.QURESHI@LW.com;

 Claudia.O"Brien@lw.com; John.Cooper@lw.com; tom@aqualawyers.com; don@aqualawyers.com
Cc: McKee, Jim
Subject: RE: Privileged Attorney Work Product - EXEMPT - Section 119.071(1)(d)(1), Fla. Stat.
Date: Saturday, August 22, 2015 9:56:41 AM

      

 

From: CKise@foley.com [mailto:CKise@foley.com] 
Sent: Friday, August 21, 2015 4:55 PM
To: 'Cerio, Tim'; allen.winsor@myfloridalegal.com; Perry, Philip (DC); Qureshi, Abid (DC); O'Brien,
 Claudia (DC); Cooper, John (DC); tom@aqualawyers.com; don@aqualawyers.com
Cc: JMcKee@foley.com; CKise@foley.com
Subject: Privileged Attorney Work Product - EXEMPT - Section 119.071(1)(d)(1), Fla. Stat.
 

 

 

 
 
 

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party.

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 1 New Messages
Date: Friday, August 21, 2015 10:50:33 PM

Dear tim.cerio@eog.myflorida.com:

You have 1 new spam-quarantined messages as of August 22, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"cle@lawline.com"
 <cle@lawline.com>

Deal of the (Fri)day: $149
 Florida CLE Bundle Aug 21, 2015 2:16 PM 83547 Release

 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Williams, Stuart
To: Cerio, Tim; Stearns, Heather
Subject: FW: Powerful medicine: Broward Health offers nearly $70 million to settle federal fraud probe
Date: Friday, August 21, 2015 5:42:00 PM
Attachments: North Broward Hospital District - News Article.pdf

FYI. 
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From: CKise@foley.com
To: Cerio, Tim; allen.winsor@myfloridalegal.com; Philip.Perry@lw.com; ABID.QURESHI@LW.com;

 Claudia.O"Brien@lw.com; John.Cooper@lw.com; tom@aqualawyers.com; don@aqualawyers.com
Cc: McKee, Jim; CKise@foley.com
Subject: Privileged Attorney Work Product - EXEMPT - Section 119.071(1)(d)(1), Fla. Stat.
Date: Friday, August 21, 2015 4:55:18 PM
Attachments:

 

 

 
 
 

The preceding email message may be confidential or protected by the attorney-client privilege.
 It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
 received this message in error, please (i) do not read it, (ii) reply to the sender that you
 received the message in error, and (iii) erase or destroy the message. Legal advice contained
 in the preceding message is solely for the benefit of the Foley & Lardner LLP client(s)
 represented by the Firm in the particular matter that is the subject of this message, and may
 not be relied upon by any other party. 

s. 119.071(1)(d)1 F.S.

















From: Muñiz, Carlos G.
To: Cerio, Tim
Subject: Fwd: Public Records request regarding Weidner and Andrews litigation
Date: Friday, August 21, 2015 4:16:50 PM

FYI

Sent from my iPhone

Begin forwarded message:

From: Kenneth Weiss <kweiss1@tampabay.rr.com>
Date: August 21, 2015 at 2:00:19 PM EDT
To: <pdunbar@deanmead.com>, <jwharton@deanmead.com>,
 <dnordby@shutts.com>, <Jasongonazalez@shutts.com>, <george.meros@gray-
robinson.com>, <andy.bardos@gray-robinson.com>, <clunny@radeylaw.com>,
 <dblanton@radeylaw.com>, <dwells@gunster.com>,
 <cmuniz@mcguirewoods.com>
Cc: Pat Gleason <Pat.Gleason@myfloridalegal.com>, "Sams, Savannah"
 <Savannah.Sams@eog.myflorida.com>, "Emily.Eineman@eog.myflorida.com"
 <Emily.Eineman@eog.myflorida.com>, Matt Weidner
 <weidner@mattweidnerlaw.com>, Mary Ellen Klas
 <meklas@miamiherald.com>
Subject: Public Records request regarding Weidner and Andrews litigation

Ladies/gentlemen,

Pursuant to Chapter 119, we respectfully request that you and your firm provide the
 public records described below. You and your firms have provided professional
 services to the governor and his cabinet as a result of several public record and
 Sunshine Law matters detailed below. Pursuant to §119.071(1)(d)1 Fla. Stat. certain
 public records which we are now requesting may have been exempt during the
 litigation.  That litigation has recently been "concluded" as a result of settlements
 entered into by your clients. Any exemption for the following records terminated upon
 "the conclusion of the litigation or adversarial administrative procedures." 

Furthermore, as contractors (defined in 119.0701(1)(a) Fla. Stat.) you and your firms
 have a contractual relationship  to perform legal "services with a public agency" and
 you and your firms were "acting on behalf of a public agency" during that
 representation. Pursuant to §119.0701(1)(a) Fla. Stat. we fully expect that all of you
 have maintained those public records and that you will, without delay, provide them. 

We are all well aware that these cases and the resulting settlements, have been
 extensively litigated.  As colleagues, we recognize the professionalism with which you
 have served your clients, communities, and elected officials in the past. We are making
 this request with all due respect to those contributions. As you know, Chapter 119
  unequivocally requires both you and your clients to comply with the public records
 request set forth below. Paraphrasing §57.105(1)(b)2, there are no valid objections
 which defenses to provide those records "would be supported by the application of
 existing law to the material facts of this request."  We, therefore, expect that you and



 your clients will respond to this request without further cost to the citizens of this state.

Upon receiving this public records request, the records requested must remain protected
 and shall not disposed of for at least 30 days even if the requested record is ultimately
 determined "not to be a public reocrd or not subject to inspection". §119.07(h) Fla.
 Stat. This protection also applies to text messages that have been requested. 

The following public records request has been sent to your clients simultaneously
 with this request is as follows:

1. All emails, memoranda (including internal memoranda or notes), and all
 communications, and correspondence whether from public or private emails or phones
 (including text messages), or any other public record identified in §119.071(1)(d)(1)
 Fla. Stat (below). that exist in any media format between the lawyers and/or law firms
 paid by A) Gov. Rick Scott, B) Attorney General Pam Bondi, C) Commissioner of
 Agriculture Adam Putnam, D) Chief Financial Officer Jeff Atwater, E) Sarah
 Hansford, F) Brad Piepenbrink, or any other individuals whose legal fees were paid by
 any agency of the State and that were incurred as a result of the of the case styled 2015
 CA 000283: WEIDNER, MATTHEW vs SCOTT, RICK and the resulting settlement.
 The lawyers and law firms include but are not limited to David M. Wells, Gunster
 Yoakley & Stewart; Pete Dunbar and John Wharton, Dean, Mead, and Dunbar;
 Christopher B. Lunny, Rady Law Firm; George Meros, Gray Robinson; Daniel E.
 Nordby, Shutts & Bowen. The request includes all such documents in original
 electronic format.
 
2. All emails, memoranda (including internal memoranda or notes),  all communication
 and correspondence whether from public or private emails or phones (including text
 messages), or any other public record  identified in §119.071(1)(d)(1) Fla. Stat
 (below). that exist in any media format between the lawyers and/or law firms paid by
 G) Gov. Rick Scott, H) Attorney General Pam Bondi, I) Commissioner of Agriculture
 Adam Putnam, J) Chief Financial Officer Jeff Atwater, K) the Department of
 Environmental Protection, L) Department of State, M) Executive Office of the
 Governoror,N)  Office of the Attorney General,O) Brad Piepenbrink,P)  Chris
 Finkbeiner and any other state agency or any individuals whose legal fees were paid by
 the state and that were incurred as a result of the of the cases styled (1) Steve Andrews
 v. EOG, Rick Scott (2013 CA 3280 (Fla. 2nd Cir. Ct) including the settlement,  2)
 Hansford, Piepenbrink, Scott v Andrews California case 114CV271495 and 3)
 Andrews v. Finkbeiner,Hansford, Hermanson, O’Rourke and Sleger, No. 2015 00281
 (Fla. 2nd Cir. Ct) .  and the resulting settlement. The lawyers and law firms to whom
 this is directed includes but is not limited to David M. Wells, Gunster Yoakley &
 Stewart; Pete Dunbar and John Wharton, Dean, Mead, and Dunbar; Christopher B.
 Lunny, Rady Law Firm; George Meros, Gray Robinson; Daniel E. Nordby, Shutts &
 Bowen.
 
3. All pleadings including exhibits or attachments that were filed in the case styled
 2015 CA 000283: WEIDNER, MATTHEW vs SCOTT, RICK in original electronic
 format.
 
4. All pleadings including exhibits or attachments that were filed in the case cases
 styled ) Steve Andrews v. EOG, Rick Scott (2013 CA 3280 (Fla.
2nd Cir. Ct) including the settlement,   Hansford, Piepenbrink, Scott v Andrews
 California case 114CV271495 and  Andrews v. Finkbeiner,Hansford,
Hermanson, O’Rourke and Sleger, No. 2015 00281 (Fla. 2nd Cir. Ct) in original



 electronic format.

In accordance with the below provisions of §119.071(1)(d)(1) Fla. Stat. the public
 records requested above include any public record (as defined in
§119.011(12) Fla. Stat.) which include, but are not limited to, public records which
 were prepared by any person at the attorney’s express direction, including but not
 limited to those that reflects a mental impression, conclusion, litigation strategy, or
 legal theory of the attorney or the agency, and that was prepared for civil or criminal
 litigation or for adversarial administrative proceedings, or that was prepared in
 anticipation of imminent civil or criminal litigation or imminent adversarial
 administrative proceedings as identified  in paragraphs 1 and 2 above.

§119.071(1)(d) 1. A public record that was prepared by an agency attorney (including
 an attorney employed or retained by the agency or employed or
retained by another public officer or agency to protect or represent the interests of the
 agency having custody of the record) or prepared at the
attorney’s express direction, that reflects a mental impression, conclusion, litigation
 strategy, or legal theory of the attorney or the agency, and that
was prepared exclusively for civil or criminal litigation or for adversarial
 administrative proceedings, or that was prepared in anticipation of imminent
civil or criminal litigation or imminent adversarial administrative proceedings, is
 exempt from s. 119.07(1) and s. 24(a), Art. I of the State
Constitution until the conclusion of the litigation or adversarial administrative
 proceedings. For purposes of capital collateral litigation as
set forth in s. 27.7001, the Attorney General’s office is entitled to claim this exemption
 for those public records prepared for direct appeal as well
as for all capital collateral litigation after direct appeal until execution of sentence or
 imposition of a life sentence.

The above are all separate requests for public records. Please identify each response
 with the number and/or letter associated with the request and provide same in the
 original format. If it is necessary to utilize media such as thumb drives, DVD’s or
 other media format that will be fine. Should you believe that any of the above requests
 are subject to an exemption please provide the authority for such exemption.

Please provide the records to the undersigned as you obtain them rather than waiting
 for all of them to become available. If you believe any of the requested public records
 are exempt, please advise upon what statutory authority you make that assertion.

This request is made on behalf of the undersigned.

Thank you for your prompt consideration of this important public matter.

Sincerely,

Kenneth L. Weiss and Matthew Weidner 

Kenneth L. Weiss, Esq.
11085 9th St. E.



Treasure Island, FL 33706
727-415-3672
kweiss1@tampabay.rr.com

and
 
Matthew Weidner, Esq.
Weidnerlaw, PA.
250 Mirror Lake Dr. N>
St. Peteresburg, FL 33701
727-954-8752
weidner@mattweidnerlaw.com
--





1 
 

    UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 

 
JAMES DOMER BRENNER, et al., 
 
 Plaintiffs,    
       
v. 
 
RICK SCOTT, et al., 
 
 Defendants. 
____________________________________ 
 
SLOAN GRIMSLEY, et al.,  
 
 Plaintiffs, 
 
v. 
 
RICK SCOTT, et al., 
 
 Defendants. 
____________________________________ 

  
 
Case No. 4:14-cv-107-RH-CAS 
 
 
 
 
 
 
 
 
 
 
Case No. 4:14-cv-138-RH-CAS 

 
GRIMSLEY PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT  

 
The Grimsley Plaintiffs (“Plaintiffs”) move this Court under Rule 56 to enter summary 

judgment, declare Florida’s exclusion of same-sex couples from marrying and its refusal to 

recognize the marriages of same-sex couples (the “marriage bans”) to be unconstitutional, and to 

permanently enjoin enforcement of the marriage bans.  

Background 

Plaintiffs brought this challenge on March 12, 2014, asserting that the marriage bans 

violate the rights to Due Process and Equal Protection under the Fourteenth Amendment to the 
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U.S. Constitution. (Grimsley Doc. 1). On April 25, 2014, Plaintiffs moved for a preliminary 

injunction. (Brenner Doc. 45). The Court granted this motion on August 21, 2014. (Brenner Doc. 

74; Grimsley Doc. 23). In that order, the Court concluded that all of the preliminary-injunction 

factors—including likelihood of success on the merits—had been met, (id. at 27), although the 

Court initially stayed enforcement of the injunction pending appeal (except with respect to 

correcting Plaintiff Arlene Goldberg’s wife’s death certificate), (id. at 29). After further filings 

with this Court, and litigation concerning the stay in the Eleventh Circuit and the U.S. Supreme 

Court, the preliminary injunction went into full effect on January 6, 2015. (See Brenner Doc. 95 

(Order Denying the Motions to Alter the Stay) at 6; Grimsley Doc. 32 (same) at 6). 

Defendants appealed this Court’s order granting the preliminary injunction, and although 

the merits briefing in the Eleventh Circuit regarding that order was complete, (see Dkt. for 

Brenner, et al. v. Armstrong, et al., No. 11-14061 (11th Cir.), (Ex. 2); Dkt. for Grimsley, et al. v. 

Armstrong, et al., No. 11-14066 (11th Cir.), (Ex. 3)), the Eleventh Circuit held the consolidated 

appeals in abeyance pending the Supreme Court’s decision in Obergefell, et al. v. Hodges, et al., 

Nos. 14-556, 14-562, 14-571, and 14-574, and directed the parties to notify the court within 21 

days of that decision what issues remained pending in the appeals, if any, (Ex. 4). All parties 

have contended that no issues remain in the appeals, (Exs. 5-7), and Defendants have moved to 

voluntarily dismiss the appeals (Ex. 7).  

Argument 

In acknowledging that “no issues remain pending” in the appeal of this Court’s order 

granting a preliminary injunction, (Ex. 7 at PDF pp.11-12), Defendants implicitly and necessarily 

concede that Obergefell v. Hodges, --- S.Ct. ----, 2015 WL 2473451 (June 26, 2015), controls the 
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outcome of this case.1 In Obergefell, the Supreme Court held that denying same-sex couples 

marriage licenses and refusing to recognize lawful marriages entered into by same-sex couples 

elsewhere violates the Due Process and Equal Protection Clauses of the Fourteenth Amendment. 

Plaintiffs’ challenge to Florida’s marriage bans is based on these same grounds. Under 

Obergefell, Florida’s marriage bans are unconstitutional. Plaintiffs therefore request that this 

Court enter a final judgment declaring the marriage bans unconstitutional and permanently 

enjoining their enforcement.2 Plaintiffs sought the State Defendants’ consent to the entering of a 

permanent injunction, but the State Defendants refused their consent. 

Date: Tuesday, August 4, 2015 

Certificate of Service: Today, I electronically filed this document with the Clerk of Court using 
CM/ECF, which automatically serves all counsel of record who have appeared. 
 
Respectfully submitted, 
 
/s/ Daniel B. Tilley 
Daniel B. Tilley 
Florida Bar No. 102882 
Nancy G. Abudu 
Florida Bar No. 111881 
ACLU Foundation of Florida 
4500 Biscayne Blvd., Suite 340 
Miami, FL 33137 
(786) 363-2714 
DTilley@aclufl.org / NAbudu@aclufl.org  
 
 

 
Stephen F. Rosenthal 
Florida Bar No. 131458 
Podhurst Orseck, P.A. 
25 West Flagler Street, Suite 800 
Miami, FL 33130 
(305) 358-2800 
SRosenthal@podhurst.com 
 
 
 
 

                                                 
1 Through this assertion, Defendants also implicitly concede that the factual statements in the 
attached Exhibit 1 (Grimsley Plaintiffs’ Statement of Material Facts as to Which There is No 
Genuine Issue to be Tried) are true. 
 
2 An appeal from an order granting a preliminary injunction does not divest this Court of 
jurisdiction to proceed with the action on the merits. See, e.g., Moltan Co. v. Eagle-Picher 
Indus., Inc., 55 F.3d 1171, 1174 (6th Cir. 1995); West Pub. Co. v. Mead Data Cent., Inc., 799 F. 
2d 1219, 1229 (8th Cir. 1986); accord 11A CHARLES ALAN WRIGHT ET AL., FED. PRAC. & PROC. 
CIV. § 2962 (3d ed.). 
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Leslie Cooper 
ACLU Foundation 
125 Broad Street, 18th Floor 
New York, NY 10004 
(212) 549-2627 
LCooper@aclu.org 
 
ATTORNEYS FOR PLAINTIFFS 
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From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Asset Protection & Fraudulent Conveyances CLE - Final Chance to Save $40
Date: Friday, August 21, 2015 9:25:38 AM

If you are having trouble viewing this email, click here.

Mastering Asset Protection & Fraudulent
 Conveyances CLE 

Thursday, September 17, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance to Save $40
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

From the underlying substantive law to practical aspects of asset protection planning (i.e.,
 what works and what does not), this program will teach you everything you need to know
 about protecting your assets from plaintiffs and creditors. We'll cover specific planning
 strategies and solutions, including planning with business entities, and domestic and foreign
 trusts, gifting and sale techniques. Specific emphasis will be placed on protecting assets in a
 troubled economy, including protection from lenders and landlords holding personal
 guarantees.  Our distinguished seminar faculty will cover specific approaches and solutions,
 including the most effective tactics, best practices, and the cutting-edge strategies to best
 advantage your client.

You'll learn various ways, from the very simply to the very sophisticated, to protect specific
 assets common to all clients: houses, bank and brokerage accounts, rental real estate,
 businesses and professional practices and retirement plans. Course materials will serve as a
 treatise on asset protection as well as an exhaustive reference source for many of your
 planning needs and will outline and diagram the discussed planning techniques and
 structures.  The nationally recognized instructors will share many real life case histories and
 anecdotes that will readily illustrate the effectiveness of various structures.  Register today to
 learn the most effective strategies and latest law in asset protection with the titans.

Key Agenda Points     View Complete Agenda

Practical Goals and Limitations of Asset Protection
Picking the Right Structure
Understanding Fraudulent Transfers



Overcoming Fraudulent Transfer Attacks
Avoiding Attorney Liability for Fraudulent Transfers 
Planning Possible Challenges
Practical Implications for Planning
Corporations v. LLC’s and LP’s
Charging Order Protection
Picking the Right Jurisdiction
Single Member LLC’s, Poison Pills and Other Sexy Clauses
Use of Trusts in Asset Protection
Spendthrift, Discretionary, Self-settled, and Foreign Trusts
Protecting Specific Assets: Residence, Real Estate, Business, & Retirement Plans
Interactive Question & Answer Session with the Expert

Faculty     Detailed Faculty Information

Jacob Stein, Leading Asset Protection Attorney, Expert, & Adjunct Law Prof. of Asset
 Protection

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance to Save $40 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 



If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Ed Fleming
To: Cerio, Tim
Date: Friday, August 21, 2015 9:22:26 AM

    Tim -- do you have time for quick phone call this morning to discuss JNC appointments?  Thanks. Ed  
 8503758225

Sent from my iPhone



From: Arnold  Tom
To: Cerio  Tim
Subject: Fwd: Delivery of medications and medical supplies within declared emergency areas
Date: Friday, August 21, 2015 9:10:56 AM

Good morning Tim. Hate to bother you but is there any update on this issue?  If so, and the agency and you have language
 that could be built into a disaster declaration would it be possible to get a copy of the language?
Thanks,
Tom

Begin forwarded message:

From: "Cerio, Tim" <Tim.Cerio@eog.myflorida.com>
Date: July 29, 2015 at 8:55:38 AM EDT
To: "Arnold, Tom" <arnold@sostrategy.com>
Cc: "Gibson, Ben" <ben.gibson@eog myflorida.com>
Subject: Re: Delivery of medications and medical supplies within declared emergency areas

Tom – we will check with the agency today and get back with you.

Sent from my iPhone

On Jul 28, 2015, at 3:44 PM, Arnold, Tom <arnold@sostrategy.com> wrote:

Tim,

In follow up to your email and the issue described below, is there any update on progress?  With
 the busy part of hurricane season rapidly approaching, it would be important to have a provision
 in the disaster declaration that would allow authorized distributors to deliver needed medications
 and medical supplies within the disaster area.  
Thank you for your consideration and please let me know if you have any questions.

Tom

Sent from my iPad

On May 7, 2015, at 2:25 PM, Cerio, Tim <Tim.Cerio@eog myflorida.com> wrote:

Tom - will send over to DEM for their input and let you know what they say. 

Tim

Sent from my iPhone

On Apr 30, 2015, at 5:07 PM, "Arnold, Tom" <arnold@sostrategy.com> wrote:

Tim - please see the email and attachment below from James. 
We very much appreciate your efforts to help ensure safe and timely
 delivery of pharmaceuticals during a disaster declaration. 
Thanks again Tim and please let me or James know if you have any
 questions. 

Begin forwarded message:

From: "McFaddin, James" <mcfaddin@sostrategy.com>
Date: April 30, 2015 at 3:48:28 PM CDT



To: "Arnold, Tom" <arnold@sostrategy.com>
Subject: drugs and declared emergencies

Tom,
Can you please send the attached document to Tim, which is the
 draft language he gave us related to McKesson and deliveries
 during declared states of emergencies, along with the below
 suggested edit?
 
McKesson’s only suggested edit is that the language be changed
 to include “medications and medical supplies”. The reason why
 this change is necessary is because the trucks that distribute
 from the Lakeland distribution center to pharmacies and
 hospitals are loaded with pharmaceuticals, pharmaceuticals and
 medical supplies, or just medical supplies… depending on the
 needs that day of the destination hospitals/pharmacies on that
 truck’s route. Medical supplies would include things such as
 surgical gauze and tools, masks, saline drips, endotracheal
 tubes, needles, etc…. all just as critical as drugs especially to
 hospitals responding to emergencies.
 
Can you please see if Tim is agreeable to this change? If so, will
 they please send us a draft of what this language looks like as an
 addition to the template Executive Order for declared state of
 emergencies? This will be used by McKesson to educate it’s
 leadership and employees in preparation for hurricane season.
 Additionally, McKesson will ensure that the appropriate
 pharmaceutical distribution industry associations receive the
 draft so that they may educate other member companies
 similar to McKesson.
 
McKesson believes this is a great step forward in avoiding
 unnecessary delays and choas in delivering critical shipments to
 hospitals and pharmacies during emergencies, such as was
 experienced during Hurricane Sandy. They would like to hold
 Florida out as an example to other states still considering
 addressing this issue.
 
Thanks!
-James
 

JAMES H. MCFADDIN
Phone: 850.671.4401 | Fax: 850.671.4402 | Cell: 850.212.1978
Follow Us: Twitter | LinkedIn

<!--[if !vml]-->

<!--[endif]--> 123 S. Adams Street
Tallahassee, FL  32301

<image002.jpg>
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From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 1 New Messages
Date: Thursday, August 20, 2015 10:56:29 PM

Dear tim.cerio@eog.myflorida.com:

You have 1 new spam-quarantined messages as of August 21, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"susan@silentmessages.com"
 <susan@silentmessages.com>

Evaluating
 Truthfulness CLE
 Workshop in
 Jacksonville FL

Aug 20, 2015 10:31 AM 186925 Release
 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Hanson, Dawn
To: All EOG OPB SDD
Subject: 2015 FSECC
Date: Thursday, August 20, 2015 4:38:17 PM
Attachments: FSECC kick off.docx

Please see the attached letter regarding information on the 2015 Florida State Employees’
 Charitable Campaign (FSECC).  Thank you.
 
Dawn Hanson
Director of Administration
Executive Office of the Governor
(850) 717-9210
 

 



 

 

 

Dear State Employee: 

The annual Florida State Employees’ Charitable Campaign (FSECC) is about to kick off! We will share FSECC news 
through our official FSECC website and provide paperless pledging through our “Giving Nexus” Web-based tool. 
We hope you will take advantage of these convenient, round-the-clock ways to access FSECC information and 
make your pledge. 

The online pledge system opens Tuesday, Sept. 1, 2015. All employees with computer access will be able to 
record their pledges and designate their charities. The system allows for all forms of pledging (cash donation, 
check, or payroll deduction) and automatically generates a receipt. It’s as simple as “Point, Click, and Pledge!”    

There are two things you can do now to take a sneak peek at this year’s campaign, and it all starts by visiting our 
website at www.fsecc.com  and going to the “For Employees” main tab. From there, you can click on “Online 
Pledging Help” for a first-time or refresher look at our online pledge system. You can also click on “Charity 
Brochure” to download a copy of the charities that qualified for the 2015-2016 FSECC. Follow the instructions for 
navigating the brochure and finding any participating charity, regardless of what part of the state they serve.    

Your agency will soon be communicating to you any special instructions or plans for special events that may be 
coming your way. Be sure to visit our website often for new developments and if you have any questions, please 
contact your agency campaign coordinator.    

We look forward to your participation in this year’s FSECC!     

Sincerely, 

Your Florida State Employees’ Charitable Campaign 

   

 















From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Protecting Medicaid, Medicare Liens, Settlements, & Set-Asides CLE - Final Chance for $40 Discount
Date: Thursday, August 20, 2015 9:31:04 AM

If you are having trouble viewing this email, click here.

 Protecting Medicaid, Medicare Liens, Settlements, & Set-
Asides CLE

Wednesday, Sept. 16, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance for $40 Discount
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits      

Representing clients in obtaining Medicare and Medicaid benefits provides consistent
 workflow and has increased with millions of retirees and individuals on governments
 benefits. The costs of elder healthcare, long-term care, and nursing homes have dramatically
 increased in recent years. Yet, only a small minority of clients has adequate insurance and
 funding for such costs. For most of the population, Medicaid & Medicare provides the
 principal funding of care. This has caused an unprecedented need for counsel fluent in asset
 protection techniques to assist clients seeking government benefits. Attorneys who counsel
 seniors & their families must be fluent in Medicare set-Asides and techniques to protect asset
 while qualifying for Medicare & Medicaid. At the same time, practitioners must understand
 the process of settling with and obtaining liens on payments made by Medicare. Registration
 includes access to course and reference materials that serve as a helpful guide to the
 numerous topics and techniques discussed by the panel of nationally recognized faculty.

Key Agenda Points     View Complete Agenda  

Effective Asset Planning
Utilizing Special Need & Trusts-based Solutions
Planning for Critical Needs
Successful Tax & Trust Considerations
What You Need to Know about Medicare Benefits
Protecting Medicare's Interest
Taking Advantage of the Step-by-Step Lien Process
Set-Aside Arrangements
Making Sense of Repayment of Funds Paid by Medicare



The Role of Medicare Liens & Settlements in Litigation
Priority of Medicare Liens
Navigating the Medicare System
Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Jason Lazarus, CEO of Synergy Settlement Services & Pioneer on Lien Resolutions
Brett Newman, National Authority on Medicare Law and Liens
Dave Place, Leading Practitioner on Medicaid Liens

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the live teleconference and receive
 FULL CLE & MCLE CREDIT (where available) if they cannot attend the live
 teleconference.
                             

Click to Learn More: Final Chance for $40 Discount
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Schutz, Jackie
Cc: Sunburst
Subject: EFI Board Meeting beginning now
Date: Thursday, August 20, 2015 8:38:12 AM

Florida Channel – Channel 85 in the Capitol.









From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 2 New Messages
Date: Wednesday, August 19, 2015 11:39:44 PM

Dear tim.cerio@eog.myflorida.com:

You have 2 new spam-quarantined messages as of August 20, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"cle@lawline.com" <cle@lawline.com>
Last Chance:
 $199 1-Year
 Unlimited CLE

Aug 19, 2015 1:08 PM 79360 Release
 to Inbox

Report
 as Not
 Junk

"Ruby_Receptionists@mail.vresp.com"
 <Ruby_Receptionists@mail.vresp.com>

Evaluating
 Virtual
 Receptionists?
 Here’s Your
 Checklist

Aug 19, 2015 3:15 PM 31330 Release
 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Cerio, Tim
To: Melissa Williams
Cc: larry.sellers@hklaw.com; bdavis@ddslaw.net; sjostromj@leoncountyfl.gov
Subject: RE: Second Circuit JNC - Vacancy Notice
Date: Wednesday, August 19, 2015 7:51:23 PM

Thank you for forwarding.

Best,

Tim Cerio
 

From: Melissa Williams [mailto:MWilliams@ausley.com] 
Sent: Tuesday, August 18, 2015 3:27 PM
To: Cerio, Tim
Cc: larry.sellers@hklaw.com; bdavis@ddslaw.net; sjostromj@leoncountyfl.gov
Subject: Second Circuit JNC - Vacancy Notice
 
Please see attached correspondence regarding the Second Circuit JNC. Thank you.
 
Melissa Williams
Legal Assistant to Robert N. Clarke, Jr.
  and Steven M. Hogan
Ausley McMullen
123 South Calhoun Street
P.O. Box 391 (32302)
Tallahassee, FL  32301
Direct Line:  (850)425-5463
Facsimile:    (850)222-7560
E-mail:       mwilliams@ausley.com
 
PLEASE NOTE:
 
1.  The foregoing is not intended to be a legally binding or legally effective electronic signature.
2.  This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the
 individual(s) or entity(ies)  to which it is addressed.  This message may contain information that is
 privileged, proprietary, confidential, or otherwise legally exempt from disclosure.  If you are not the
 named addressee, you are not authorized to read, print, retain, copy or disseminate this message or
 any part of it, electronically, verbally or in writing.  If you have received this message in error, please
 notify the sender immediately by email and delete all copies of the message.  I apologize for any
 inconvenience this may have caused.  Thank you.
 
 
 



From: Cerio, Tim
To: Dane, Laura
Subject: FW: Second Circuit JNC - Vacancy Notice
Date: Wednesday, August 19, 2015 7:51:04 PM
Attachments: Letter to Tim Cerio - Vacancy Notice.pdf

Vacancy Announcement 8-18-15.pdf

 
 

From: Melissa Williams [mailto:MWilliams@ausley.com] 
Sent: Tuesday, August 18, 2015 3:27 PM
To: Cerio, Tim
Cc: larry.sellers@hklaw.com; bdavis@ddslaw.net; sjostromj@leoncountyfl.gov
Subject: Second Circuit JNC - Vacancy Notice
 
Please see attached correspondence regarding the Second Circuit JNC. Thank you.
 
Melissa Williams
Legal Assistant to Robert N. Clarke, Jr.
  and Steven M. Hogan
Ausley McMullen
123 South Calhoun Street
P.O. Box 391 (32302)
Tallahassee, FL  32301
Direct Line:  (850)425-5463
Facsimile:    (850)222-7560
E-mail:       mwilliams@ausley.com
 
PLEASE NOTE:
 
1.  The foregoing is not intended to be a legally binding or legally effective electronic signature.
2.  This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the
 individual(s) or entity(ies)  to which it is addressed.  This message may contain information that is
 privileged, proprietary, confidential, or otherwise legally exempt from disclosure.  If you are not the
 named addressee, you are not authorized to read, print, retain, copy or disseminate this message or
 any part of it, electronically, verbally or in writing.  If you have received this message in error, please
 notify the sender immediately by email and delete all copies of the message.  I apologize for any
 inconvenience this may have caused.  Thank you.
 
 
 





SECOND CIRCUIT JUDICIAL NOMINATING COMMISSION – NOTICE OF LEON 
COUNTY COURT JUDGESHIP VACANCY 
 
 

FOR IMMEDIATE RELEASE 
August 18, 2015 

CONTACT:  Rob Clarke, Chair; rclarke@ausley.com 
Second Circuit Judicial Nominating Commission 

TELEPHONE:  850-224-9115 
 

The Second Circuit Judicial Nominating Commission is accepting applications to fill the vacancy 
on the Leon County Circuit Court created by the resignation of Judge Frank E. Sheffield.   
   
Applicants must have been members of The Florida Bar for the preceding five years, registered 
voters, and residents of the territorial jurisdiction of the court at the time of assuming office.  
Applications can be downloaded from The Florida Bar at www.floridabar.org. 
 
Applicants are requested to provide the Judicial Nominating Commission with the following: (1) 
an original application and all attachments; (2) nine paper copies of the application and 
attachments; and (3) a DVD or flash drive containing an unredacted electronic copy in .pdf 
format of the application and all attachments and an electronic copy in .pdf format of the 
application and all attachments in which all information that the applicant believes is confidential 
and/or exempt from disclosure under Florida’s public records law, Chapter 119, Florida Statutes, 
has been redacted.   
 
The application and all paper and electronic copies must be delivered to: 
 
Rob Clarke, Chair 
Second Circuit Judicial Nominating Commission 
c/o Ausley McMullen 
123 S. Calhoun Street 
P.O. Box 391 (32302) 
Tallahassee, FL  32301 
 
The deadline for submission of the application is 5 p.m. EST on Tuesday, September 8, 2015.   
 
The members of the Judicial Nominating Commission include the following: Rob Clarke, Chair, 
Rick Figlio, Vice Chair, J. Andrew Atkinson, Christi Gray, Maurice Langston, Darrick D. 
McGhee, Chasity O’Steen, Kristina R. Osterhaus, and Allen C. Winsor. 
 



From: Cerio, Tim
To: Stearns, Heather
Subject: FW: Emailing: 116 Grimsley resp to motion to clarify.pdf
Date: Wednesday, August 19, 2015 7:49:12 PM
Attachments: 116 Grimsley resp to motion to clarify.pdf

Let’s discuss.
 

From: Allen Winsor [mailto:Allen.Winsor@myfloridalegal.com] 
Sent: Tuesday, August 18, 2015 6:04 PM
To: Cerio, Tim
Subject: Emailing: 116 Grimsley resp to motion to clarify.pdf
 

FYI

Your message is ready to be sent with the following file or link attachments:

116 Grimsley resp to motion to clarify.pdf

Note: To protect against computer viruses, e-mail programs may prevent sending or receiving certain types of file
 attachments. Check your e-mail security settings to determine how attachments are handled.

Allen Winsor
Solicitor General
Office of the Attorney General
PL-01, The Capitol
Tallahassee, Florida 32399-1050
(850) 414-3688
fax (850) 410-2672
allen.winsor@myfloridalegal.com

Florida has broad public records laws. E-mails may be subject to review by
 the public unless exempt by law.
(See attached file: 116 Grimsley resp to motion to clarify.pdf)
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    UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 

 
JAMES DOMER BRENNER, et al., 
 
 Plaintiffs,    
       
v. 
 
RICK SCOTT, et al., 
 
 Defendants. 
____________________________________ 
 
SLOAN GRIMSLEY, et al.,  
 
 Plaintiffs, 
 
v. 
 
RICK SCOTT, et al., 
 
 Defendants. 
____________________________________ 

 
 
Case No. 4:14-cv-107-RH-CAS 
 
 
 
 
 
 
 
 
 
 
Case No. 4:14-cv-138-RH-CAS 

 
GRIMSLEY PLAINTIFFS’ RESPONSE TO DEFENDANT,  

FLORIDA DEPARTMENT OF HEALTH’S MOTION FOR CLARIFICATION 
 

The Grimsley Plaintiffs file this response to Defendant, Florida Department of Health’s 

(“FDOH”) Motion for Clarification filed on August 13, 2015 (“Motion”). In its Motion, FDOH 

asked the Court to clarify whether its “Order [Denying Motions to Dismiss, Granting a 

Preliminary Injunction, and Temporarily Staying the Injunction (“Order”)], especially in light of 

the United States Supreme Court’s recent decision in Obergefell v. Hodges, 135 S.Ct. 2584 

(2015), may be read to require issuance of birth certificates to married same-sex parents, 
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notwithstanding the provisions in chapter 382, Florida Statutes.”  Motion at 1 (emphasis in 

original).   

For all the reasons articulated in Amici Curiae Equality Florida Institute, Inc.’s Response 

to Defendants’ Motion for Clarification and Notice of Related Case, which are incorporated by 

reference, the Grimsley Plaintiffs urge this Court to issue an order clarifying that FDOH must 

issue birth certificates to married same-sex couples on the same terms and conditions they do to 

married different-sex couples, including the issuance of birth certificates listing both spouses as 

the parents of children born to a spouse during the marriage. 

   Respectfully submitted, 
 
Daniel B. Tilley 
Florida Bar No. 102882 
Nancy G. Abudu 
Florida Bar. No. 111881 
ACLU Foundation of Florida 
4500 Biscayne Blvd., Suite 340 
Miami, FL 33137 
(786) 363-2700 
DTilley@aclufl.org / NAbudu@aclufl.org 
 
Leslie Cooper 
ACLU Foundation 
125 Broad Street, 18th Floor 
New York, NY 10004 
(212) 549-2627 
LCooper@aclu.org 
 
ATTORNEYS FOR GRIMSLEY PLAINTIFFS 
 

/s/ Stephen F. Rosenthal 
Stephen F. Rosenthal 
Florida Bar No. 131458 
Podhurst Orseck, P.A. 
25 West Flagler Street, Suite 800 
Miami, FL 33130 
(305) 358-2800 
SRosenthal@podhurst.com 
 
 
 
 

Certificate of Service 

 Today, I electronically filed this document with the Clerk of Court using CM/ECF, which 

automatically serves all counsel of record via electronic transmission of Notices of Electronic 

Filing generated by CM/ECF.     

      /s/ Stephen F. Rosenthal 
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From: Cerio, Tim
To: Dane, Laura
Subject: FW: Expectations Outstanding
Date: Wednesday, August 19, 2015 7:45:11 PM

 
 

From: Stevens, Jennifer 
Sent: Wednesday, August 19, 2015 10:25 AM
To: Cerio, Tim
Subject: Expectations Outstanding
 
Tim,
 

Expectations for the following employees for the 2015-2016 period are due by August 29th:
 

JOHN MACIVER
SAVANNAH E SAMS

 
Thanks!
 

Jennifer Stevens
Program Analyst, Administration
Executive Office of the Governor
The Capitol, LL05
(850) 717-9216
 



Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 

NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

From: Cerio, Tim
To: Penrod, Peter
Subject: FW: Consumer Rights, LLC v. State of Florida, DEO, et al.
Date: Wednesday, August 19, 2015 7:44:18 PM
Attachments: 2015.08.19 SRA LTR TO SHIDELER.pdf

2014.11.19 SRA AMD INVOICE FOR EXPERT DEPOSITION.pdf
2015.07.08 SRA LTR TO SHIDELER.pdf

 
 

From: Steven R. Andrews [mailto:sandrews@andrewslawoffice.com] 
Sent: Wednesday, August 19, 2015 12:04 PM
To: 'Christina.shideler@deo.myflorida.com'
Subject: Consumer Rights, LLC v. State of Florida, DEO, et al.
 

 
 
 
 

 
 
 

 
 



TThhee  LLaaww  OOffffiicceess  ooff  
SStteevveenn  RR..  AAnnddrreewwss,,  PP..AA.. 

Attorneys At Law 
Steven R. Andrews 
sandrews@andrewslawoffice.com 
Brian O. Finnerty 
bfinnerty@andrewslawoffice.com  
Court Service 
service@andrewslawoffice.com 

822 North Monroe Street 
Tallahassee, Florida 32303 
Telephone (850) 681-6416 
Facsimile (850) 681-6984 

August 19, 2015 
 

VIA:  Email 
          Christina.shideler@deo.myflorida.com  
 
Christina Arzillo Shideler, Esquire 
Assistant General Counsel 
Department of Economic Opportunity 
107 East Madison Street, MSC 110 
Tallahassee, Fl.  32399 
 
 Re: Consumer Rights, LLC v. State of Florida, DEO, et al. 
  Case No.: 2013-CA-1427 
  Correspondence dated July 8, 2015 
     
Dear Ms. Shideler: 
 
 Regarding my previous correspondence to you regarding the outstanding invoice to DEO for 
my deposition, I now understand that Judge Hankinson entered an order concerning my expert time 
in the case generally.  It seems to me that the matter of my expert fees and costs should be deferred 
until such time as the DCA rules on your appeal concerning Consumer Rights entitlement to fees and 
the amount to be awarded.  So you can disregard my demand for the $1400 previously sent to you on 
July 8, 2015 since I believe that Judge Hankinson’s order which is the subject of your appeal with 
deal with this issue. 
 
 If you have any questions, please give me a call. 
 

Sincerely, 
        Steven R. Andrews 
Stamped in absence to avoid delay 

Steven R. Andrews 
 

SRA/ns 
 



The Law Offices of 
Steven R. Andrews, P.A. 

Attorneys At Law 
Steven R. Andrews 
sandrews@andrewslawoffice.com 
Brian O. Finnerty 
bfinnerty@andrewslawoffice.com  

822 North Monroe Street 
Tallahassee, Florida 32303 
Telephone (850) 681-6416 
Facsimile (850) 681-6984

 
 
 November 19, 2014 
 
 
 
 

AMENDED INVOICE 
 
 
TO:  State of Florida 
  Department of Economic Opportunity 
  107 East Madison St., MSC 110 
  Tallahassee, FL  32399 
  Attn:  Christina Arzillo Shideler  
 
 
RE:  Consumer Rights, LLC vs. State of Florida, DEO et al. 
 
TERMS: Due upon receipt of invoice. 
 
 
 
Expert testimony / Deposition taken on November 19, 2014 for 

3.5 hours @ $400.00 / hour     $1,400.00 
 
 
 
TOTAL AMOUNT OF INVOICE =   $1,400.00 
 
 
 
 
 
**Invoice is amended per the Court’s Order dated 12/29/14. 
 
 
EIN 59-3320064    (W-4 attached) 
 
 



TThhee  LLaaww  OOffffiicceess  ooff  
SSttevveenn  RR.  Annddrreewss,,  PP..AA.. 

Attorneys At Law 
Steven R. Andrews 
sandrews@andrewslawoffice.com 
Brian O. Finnerty 
bfinnerty@andrewslawoffice.com  

Court Service 
service@andrewslawoffice.com 

822 North Monroe Street 
Tallahassee, Florida 32303 
Telephone (850) 681-6416 
Facsimile (850) 681-6984

July 8, 2015 
 

VIA:  Email 
          Christina.shideler@deo.myflorida.com  
 
Christina Arzillo Shideler, Esquire 
Assistant General Counsel 
Department of Economic Opportunity 
107 East Madison Street, MSC 110 
Tallahassee, Fl.  32399 
 
 Re: Consumer Rights, LLC v. State of Florida, DEO, et al. 
  Case No.: 2013-CA-1427 
     
Dear Ms. Shideler: 
 
 Attached is the first page of my deposition as an expert where you deposed me for 3 ½ 
hours on November 19, 2014.  Per the Court’s Order dated December 29, 2014, please see the 
attached amended invoice to reflect the hourly rate granted by the Court for my expert testimony 
in this case as $400.00 per hour along with my firm’s W-9. 
 
 Please pay this invoice as you are required to do by case law and according to the rules of 
the Florida Bar.  Since this deposition occurred back in November 2014, I am expecting payment 
immediately. 
 
 Thank you for your assistance with this matter. 
 

Sincerely, 
        Steven R. Andrews 
Stamped in absence to avoid delay 

Steven R. Andrews 
 

SRA/cka 
Encl. 



From: Dane, Laura
To: Cerio, Tim
Subject: RE: He said he would stay
Date: Wednesday, August 19, 2015 5:40:01 PM

He has already left
 

From: Cerio, Tim 
Sent: Wednesday, August 19, 2015 5:39 PM
To: Dane, Laura <Laura.Dane@eog.myflorida.com>
Subject: Re: He said he would stay
 
Can u bring him down and knock on door?

Sent from my iPhone

On Aug 19, 2015, at 4:56 PM, Dane, Laura <Laura.Dane@eog.myflorida.com> wrote:

 



From: Cerio, Tim
To: Dane, Laura
Subject: Re: He said he would stay
Date: Wednesday, August 19, 2015 5:39:20 PM

Can u bring him down and knock on door?

Sent from my iPhone

On Aug 19, 2015, at 4:56 PM, Dane, Laura <Laura.Dane@eog.myflorida.com> wrote:

 



From: Dane, Laura
To: Cerio, Tim
Subject: We will reschedule
Date: Wednesday, August 19, 2015 5:34:22 PM

 



From: Cerio, Tim
To: Dane, Laura
Subject: Re: He said he would stay
Date: Wednesday, August 19, 2015 5:10:17 PM

Ok

Sent from my iPhone

On Aug 19, 2015, at 4:56 PM, Dane, Laura <Laura.Dane@eog.myflorida.com> wrote:

 



From: Dane, Laura
To: Cerio, Tim
Subject: He said he would stay
Date: Wednesday, August 19, 2015 4:56:32 PM

 



From: Dane, Laura
To: Cerio, Tim
Subject: RE: Gonna be a while. Can he stay?
Date: Wednesday, August 19, 2015 4:49:20 PM

He said he can stay

-----Original Message-----
From: Cerio, Tim
Sent: Wednesday, August 19, 2015 4:48 PM
To: Dane, Laura <Laura.Dane@eog myflorida.com>
Subject: Gonna be a while. Can he stay?

Sent from my iPhone



From: Cerio, Tim
To: Dane, Laura
Subject: Gonna be a while. Can he stay?
Date: Wednesday, August 19, 2015 4:47:32 PM

Sent from my iPhone



From: Roopnarine, Colin
To: "addisonp@flcourts.org"; Adam Tanenbaurm; "Alan Abramowitz"; "allen.winsor@myfloridalegal.com"; "Allison

 Deison"; amy.toman@myfloridalegal.com; "Angela Jackson"; Brangaccio, Anoush; Garcia, Anthony; Atkinson,
 Drew; "Avery Mcknight"; Miller, Belinda; "betty.money@myfloridahouse.gov"; "Bob Cohen"; Berkowitz, Brian;
 "cara.martin@fldoe.org"; "Carly Hermanson"; "Carolyn Egan"; "Catherine Belmont"; cbeck@psc.state.fl.us; "Chet
 Smith"; "Cheyanne Costilla"; "Chris Anderson"; "Christina Maddox"; "Chuck Faircloth"; Roopnarine, Colin; Varn,
 Craig; "Cris Martinez"; "Damon Kitchen"; "Dan Sumner"; "David Kian"; "David Maloney"; "David Smolker";
 ‘Dorothy Ridgway’; "davidt@flcourts.org"; "Eric Lipman"; ‘George Hamm’; "Harold Vielhauer";
 "hfacey@citrus.state.fl.us"; Hugh.brown@floridahousing.org; "jamesonp@flcourts.org"; "Jamie Lewis Keith";
 "Jan Bush"; "jennifer.okwabi@perc.myflorida.com"; "Jennifer.Tschetter@FLHealth.gov"; Allard, Jessica; "John
 Tenewitz"; "JR Kelly"; "judith.vargas@raac.myflorida.com"; "Karen Stone"; "kelly.razzano@gal.fl.gov";
 keneidra.williams@myfloridalicense.com; "kent.perez@myfloridalegal.com"; larsonk@flcourts.org; Thomas,
 Mary; "Laura Rush"; "LEVESQUE.GEORGE"; "Lorena Holley"; "Loretta Sloan"; "M. Kristina Raattama"; "Mark St.
 Louis"; "Martinez, Michael"; "Mary Anne Helton"; "Mary Sibold"; "Matthew.Carson@myfloridahouse.gov"; Mears,
 Matthew; Hazen, Maureen; "Meck, Steve"; "Michael.Kennett@em.myflorida.com"; "Michelle Blanton"; Staff,
 Nancy; "norm.blessing@raac.myflorida.com"; Parker, Drew; "pat.gleason@myfloridalegal.com";
 "phyllis.thomas@myfloridalegal.com"; "plott@uwf.edu"; "rachel.roopnarine@dep.state.fl.us";
 "Rebecca Kapusta@dcf.state.fl.us"; "richard.tritschler@apdcares.org"; Sechen, Robert; "Rosa McNaughton";
 "Sarah Rumph"; "Scott Cole"; SmithL@leoncountyfl.gov; "Stephanie Daniel"; "Stephen Prevaux"; Hurm,
 Stephen; Williams, Stuart; Gorman, Terrence; "ThomasKirwin@fdle.state.fl.us"; Cerio, Tim; Thomas, Tom; "Vee
 Leonard"; Vielhauer, Bud; Shirley, Vikki; "William Roberts"; Spicola, William; "wroberts@citrus.state.fl.us"

Cc: Gavrish, Eva; Hinshelwood, Meredith; Pitts, Amy
Subject: FGGCA Brown Bag Lunch Lecture Series - August 20
Date: Wednesday, August 19, 2015 2:44:35 PM

On August 20, the FGGCA welcomes Representative Gwen Graham to our Brown Bag Lunch Lecture
 Series.  Rep. Graham will provide an overview of her first few months in office in Washington.
(Please be advised this not a political forum)
 
Time:  Noon – 1PM
 
Location:  DHSMV Offices at 2900 Apalachee Parkway (fourth floor auditorium).
 
Thank you, and I hope to see you there.
 
Colin M. Roopnarine, B.C.S*
General Counsel
Florida Office of Financial Regulation
200 E.Gaines Street
The Fletcher Building, Suite 118
Tallahassee, Florida 32399-0370
Ph:  (850) 410-9601
Fax: (850) 410-9663
Colin.Roopnarine@flofr.com
www.FLOFR.com
 
*Board Certified Specialist in State and Federal
Government and Administrative Practice
 



Follow Us! @FlFinancialReg
 























Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 

NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

From: Steven R. Andrews
To: "Christina.shideler@deo.myflorida.com"
Subject: Consumer Rights, LLC v. State of Florida, DEO, et al.
Date: Wednesday, August 19, 2015 12:05:25 PM
Attachments: 2015.08.19 SRA LTR TO SHIDELER.pdf

2014.11.19 SRA AMD INVOICE FOR EXPERT DEPOSITION.pdf
2015.07.08 SRA LTR TO SHIDELER.pdf

 
 
 
 

 
 
 

 
 



TThhee  LLaaww  OOffffiicceess  ooff  
SStteevveenn  RR..  AAnnddrreewwss,,  PP..AA.. 

Attorneys At Law 
Steven R. Andrews 
sandrews@andrewslawoffice.com 
Brian O. Finnerty 
bfinnerty@andrewslawoffice.com  
Court Service 
service@andrewslawoffice.com 

822 North Monroe Street 
Tallahassee, Florida 32303 
Telephone (850) 681-6416 
Facsimile (850) 681-6984 

August 19, 2015 
 

VIA:  Email 
          Christina.shideler@deo.myflorida.com  
 
Christina Arzillo Shideler, Esquire 
Assistant General Counsel 
Department of Economic Opportunity 
107 East Madison Street, MSC 110 
Tallahassee, Fl.  32399 
 
 Re: Consumer Rights, LLC v. State of Florida, DEO, et al. 
  Case No.: 2013-CA-1427 
  Correspondence dated July 8, 2015 
     
Dear Ms. Shideler: 
 
 Regarding my previous correspondence to you regarding the outstanding invoice to DEO for 
my deposition, I now understand that Judge Hankinson entered an order concerning my expert time 
in the case generally.  It seems to me that the matter of my expert fees and costs should be deferred 
until such time as the DCA rules on your appeal concerning Consumer Rights entitlement to fees and 
the amount to be awarded.  So you can disregard my demand for the $1400 previously sent to you on 
July 8, 2015 since I believe that Judge Hankinson’s order which is the subject of your appeal with 
deal with this issue. 
 
 If you have any questions, please give me a call. 
 

Sincerely, 
        Steven R. Andrews 
Stamped in absence to avoid delay 

Steven R. Andrews 
 

SRA/ns 
 



The Law Offices of 
Steven R. Andrews, P.A. 

Attorneys At Law 
Steven R. Andrews 
sandrews@andrewslawoffice.com 
Brian O. Finnerty 
bfinnerty@andrewslawoffice.com  

822 North Monroe Street 
Tallahassee, Florida 32303 
Telephone (850) 681-6416 
Facsimile (850) 681-6984

 
 
 November 19, 2014 
 
 
 
 

AMENDED INVOICE 
 
 
TO:  State of Florida 
  Department of Economic Opportunity 
  107 East Madison St., MSC 110 
  Tallahassee, FL  32399 
  Attn:  Christina Arzillo Shideler  
 
 
RE:  Consumer Rights, LLC vs. State of Florida, DEO et al. 
 
TERMS: Due upon receipt of invoice. 
 
 
 
Expert testimony / Deposition taken on November 19, 2014 for 

3.5 hours @ $400.00 / hour     $1,400.00 
 
 
 
TOTAL AMOUNT OF INVOICE =   $1,400.00 
 
 
 
 
 
**Invoice is amended per the Court’s Order dated 12/29/14. 
 
 
EIN 59-3320064    (W-4 attached) 
 
 



TThhee  LLaaww  OOffffiicceess  ooff  
SSttevveenn  RR.  Annddrreewss,,  PP..AA.. 

Attorneys At Law 
Steven R. Andrews 
sandrews@andrewslawoffice.com 
Brian O. Finnerty 
bfinnerty@andrewslawoffice.com  

Court Service 
service@andrewslawoffice.com 

822 North Monroe Street 
Tallahassee, Florida 32303 
Telephone (850) 681-6416 
Facsimile (850) 681-6984

July 8, 2015 
 

VIA:  Email 
          Christina.shideler@deo.myflorida.com  
 
Christina Arzillo Shideler, Esquire 
Assistant General Counsel 
Department of Economic Opportunity 
107 East Madison Street, MSC 110 
Tallahassee, Fl.  32399 
 
 Re: Consumer Rights, LLC v. State of Florida, DEO, et al. 
  Case No.: 2013-CA-1427 
     
Dear Ms. Shideler: 
 
 Attached is the first page of my deposition as an expert where you deposed me for 3 ½ 
hours on November 19, 2014.  Per the Court’s Order dated December 29, 2014, please see the 
attached amended invoice to reflect the hourly rate granted by the Court for my expert testimony 
in this case as $400.00 per hour along with my firm’s W-9. 
 
 Please pay this invoice as you are required to do by case law and according to the rules of 
the Florida Bar.  Since this deposition occurred back in November 2014, I am expecting payment 
immediately. 
 
 Thank you for your assistance with this matter. 
 

Sincerely, 
        Steven R. Andrews 
Stamped in absence to avoid delay 

Steven R. Andrews 
 

SRA/cka 
Encl. 



To view this email as a web page, go here

From: Dawn Lurie, Polsinelli PC
To: Cerio, Tim
Subject: EB-5 Investor Based Immigration Conference: The Options for Attorneys
Date: Wednesday, August 19, 2015 11:29:23 AM

Early Bird rate ends August 21. Register now!

Dear Timothy,

With the some of the most well-known professionals in the field speaking, Pincus Professional
 Education presents its EB-5 Immigrant Investor Conference: The Rules, The Roles, The
 Opportunities this October 8-9 in Los Angeles. This program is especially good for
 Immigration, Real Estate, SEC and other attorneys, however all professionals interested in
 EB-5 will find it informative.

The federal EB-5 immigration program allows a foreign investor to get expedited permanent
 residence status in the United States when they invest in businesses or developments in the
 United States that generate jobs and meet other requirements.

EB-5 is also a successful source of business for professionals such as: immigration, SEC
 and Real Estate/Land Use attorneys, developers, investors, and commercial real estate
 professionals.  And EB-5 also provides a new source for those seeking business and
 development capital.  

You will learn how to represent your immigration clients in this area, how to get into EB-5 as
 a professional, about the funding and investment process, who the people are that you need to
 make it happen, and the legal rules and regulations and opportunities EB-5 offers you.

“This conference provided a great mix of information which was presented in a way that
 was accessible and useful to both the novice and experienced attorney.” T. Ward

“Great program, speakers and content. I enjoyed the networking reception." A. Saju

“Excellent, varied resources; very timely topics.” M. Cummings, Esq

“I liked the conference and am much better informed. Great overview of EB5 101 and
 good overall panel with experts in their field.” P. Stark, Esq.

 

EB-5 Investor Based Immigration
The Rules, The Roles, The Opportunities

October 8th & 9th, 2015 in Los Angeles

October 8, 2015, 1:30 p.m. - 5:45 p.m.
Networking Reception 5:45 p.m. - 7:00 p.m.

October 9, 2015, 8:00 a.m. - 5:30 p.m.



The DoubleTree Hotel Downtown, 120 South Los Angeles Street, Los Angeles, CA 90012

Go here for more information or to register. Can't attend? Order the audio here.

Registration starts at $525 for the two-day program.
 

Day One Topics:

EB-5 Immigration Basics
The Right Team - Who Needs to be Part of the Process
The Economics
Considerations for any Project
Pre-residency Tax and Estate Planning
Tax Issues for Funds and Deals

Day One Topics:

The Art of the Successful I-526 Petition
The Most Important Person in the Process: The Investor
Direct Investments
Regional Center Applications / Amendments
The I-829 Petition and Compliance Activities
SEC Considerations
Special Interest Break-Out Sessions for Commercial Real Estate Professionals,
 Developers, Investment Firms, and Immigration Attorneys
Hot Topics
Ethics: Food for Thought for All EB-5 Stakeholders

See the program's detailed agenda and faculty list on Pincus Professional
 Education's website.  

Don't miss this opportunity to learn what you need to know about EB-5 and this teriffic
 networking opportunity.  Register by Friday to save up to $60.

See you there!

Sincerely,
 
Dawn M. Lurie
Polsinelli PC
 

Staying over?
 

There is a conference hotel room rate at the conference venue, the DoubleTree Hotel
 Downtown, for $179 per night.  The DoubleTree is a newly renovated hotel on the edge of
 Little Tokyo in downtown Los Angeles.  It is conveniently located within walking distance of
 several great restaurants in Little Tokyo, off the 5, the 101 and the 110.  



Go here for a special hotel room rate at the DoubleTree Downtown (scroll down the page for
 hotel information and link).  This special hotel room rate ends Thursday, September 17th.
 
Program Sponsors:

 



This email was sent to: tim.cerio@eog.myflorida.com
This email was sent by: Pincus Professional Education
90 N. Baldwin Avenue Sierra Madre CA 91025
Unsubscribe







From: Dane, Laura
To: Cerio, Tim
Subject: Today
Date: Wednesday, August 19, 2015 10:36:15 AM

Is 4:30 ok for Dean?
 
Thanks!



From: Stevens, Jennifer
To: Cerio, Tim
Subject: Expectations Outstanding
Date: Wednesday, August 19, 2015 10:25:00 AM

Tim,
 

Expectations for the following employees for the 2015-2016 period are due by August 29th:
 

JOHN MACIVER
SAVANNAH E SAMS

 
Thanks!
 

Jennifer Stevens
Program Analyst, Administration
Executive Office of the Governor
The Capitol, LL05
(850) 717-9216
 



From: Schifino, Jr., William
To: Brand, Vicki; Cerio, Tim
Cc: Dane, Laura; michael@bandlawfirm.com; ledwards@rumberger.com
Subject: RE: Request for Information
Date: Wednesday, August 19, 2015 9:57:28 AM

Thanks Tim. Hope all well with you.
 

William J. Schifino, Jr. • Tampa Managing Partner 

Suite 3200 • 201 North Franklin Street • Tampa, Florida 33602 
direct 813-221-1764 • fax 813-221-7335 • main 813-221-2626 
wschifino@burr.com • www.burr.com
ALABAMA • FLORIDA • GEORGIA • MISSISSIPPI • TENNESSEE

The information contained in this email is intended for the individual or entity above. If you are not the intended
 recipient, please do not read, copy, use, forward or disclose this communication to others; also, please notify the
 sender by replying to this message, and then delete this message from your system. Thank you.

From: Vicki S Brand [mailto:vbrand@flabar.org] 
Sent: Wednesday, August 19, 2015 9:55 AM
To: tim.cerio@eog.myflorida.com
Cc: Dane, Laura; michael@bandlawfirm.com; ledwards@rumberger.com
Subject: Request for Information
 
Hi Tim, 

In preparation for our JNPC Sept. meeting in Tampa, we would like to have the current list of Gubernatorial Judicial
 Appointments with their ethnicity.  Our subcommittee studying ways to improve diversity on the bench and in the
 JNCs would find this helpful. 

We are scheduling appearances by the Presidents of the Tampa Hispanic Bar Assn. and the George Edgecomb Bar
 Assn. to get their perspective on ways to improve the process as well. 

Thank you. 

Vicki 

Vicki S. Brand
Assistant to the Executive Director
The Florida Bar
651 E. Jefferson Street
Tallahassee, FL  32399-2300
850/561-5758     Fax:  850/561-9405 

Please note: Florida has very broad public records laws. Many written communications to or from The Florida Bar
 regarding Bar business may be considered public records, which must be made available to anyone upon request.
 Your e-mail communications may therefore be subject to public disclosure.



From: Vicki S Brand
To: Cerio, Tim
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Subject: Request for Information
Date: Wednesday, August 19, 2015 9:54:56 AM

Hi Tim, 

In preparation for our JNPC Sept. meeting in Tampa, we would like to have the current list of
 Gubernatorial Judicial Appointments with their ethnicity.  Our subcommittee studying ways to improve
 diversity on the bench and in the JNCs would find this helpful. 

We are scheduling appearances by the Presidents of the Tampa Hispanic Bar Assn. and the George
 Edgecomb Bar Assn. to get their perspective on ways to improve the process as well. 

Thank you. 

Vicki 

Vicki S. Brand
Assistant to the Executive Director
The Florida Bar
651 E. Jefferson Street
Tallahassee, FL  32399-2300
850/561-5758     Fax:  850/561-9405 

Please note: Florida has very broad public records laws. Many written communications to or from The
 Florida Bar regarding Bar business may be considered public records, which must be made available to
 anyone upon request. Your e-mail communications may therefore be subject to public disclosure. 
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People First
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866-663-4735. Service Center hours are Monday through Friday, 8 a.m. to 6 p.m. EST.
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allen.winsor@myfloridalegal.com
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    UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 

 
JAMES DOMER BRENNER, et al., 
 
 Plaintiffs,    
       
v. 
 
RICK SCOTT, et al., 
 
 Defendants. 
____________________________________ 
 
SLOAN GRIMSLEY, et al.,  
 
 Plaintiffs, 
 
v. 
 
RICK SCOTT, et al., 
 
 Defendants. 
____________________________________ 

 
 
Case No. 4:14-cv-107-RH-CAS 
 
 
 
 
 
 
 
 
 
 
Case No. 4:14-cv-138-RH-CAS 

 
GRIMSLEY PLAINTIFFS’ RESPONSE TO DEFENDANT,  

FLORIDA DEPARTMENT OF HEALTH’S MOTION FOR CLARIFICATION 
 

The Grimsley Plaintiffs file this response to Defendant, Florida Department of Health’s 

(“FDOH”) Motion for Clarification filed on August 13, 2015 (“Motion”). In its Motion, FDOH 

asked the Court to clarify whether its “Order [Denying Motions to Dismiss, Granting a 

Preliminary Injunction, and Temporarily Staying the Injunction (“Order”)], especially in light of 

the United States Supreme Court’s recent decision in Obergefell v. Hodges, 135 S.Ct. 2584 

(2015), may be read to require issuance of birth certificates to married same-sex parents, 
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notwithstanding the provisions in chapter 382, Florida Statutes.”  Motion at 1 (emphasis in 

original).   

For all the reasons articulated in Amici Curiae Equality Florida Institute, Inc.’s Response 

to Defendants’ Motion for Clarification and Notice of Related Case, which are incorporated by 

reference, the Grimsley Plaintiffs urge this Court to issue an order clarifying that FDOH must 

issue birth certificates to married same-sex couples on the same terms and conditions they do to 

married different-sex couples, including the issuance of birth certificates listing both spouses as 

the parents of children born to a spouse during the marriage. 

   Respectfully submitted, 
 
Daniel B. Tilley 
Florida Bar No. 102882 
Nancy G. Abudu 
Florida Bar. No. 111881 
ACLU Foundation of Florida 
4500 Biscayne Blvd., Suite 340 
Miami, FL 33137 
(786) 363-2700 
DTilley@aclufl.org / NAbudu@aclufl.org 
 
Leslie Cooper 
ACLU Foundation 
125 Broad Street, 18th Floor 
New York, NY 10004 
(212) 549-2627 
LCooper@aclu.org 
 
ATTORNEYS FOR GRIMSLEY PLAINTIFFS 
 

/s/ Stephen F. Rosenthal 
Stephen F. Rosenthal 
Florida Bar No. 131458 
Podhurst Orseck, P.A. 
25 West Flagler Street, Suite 800 
Miami, FL 33130 
(305) 358-2800 
SRosenthal@podhurst.com 
 
 
 
 

Certificate of Service 

 Today, I electronically filed this document with the Clerk of Court using CM/ECF, which 

automatically serves all counsel of record via electronic transmission of Notices of Electronic 

Filing generated by CM/ECF.     

      /s/ Stephen F. Rosenthal 
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From: Dane, Laura
To: Legal
Subject: Kitchen
Date: Tuesday, August 18, 2015 5:31:04 PM

Tyler was kind enough to clean the refrigerator this afternoon, so let’s do our best to keep it looking
 great!
 
Thanks!
 
Laura Dane
Judicial Appointments Coordinator
Executive Assistant to the General Counsel
Executive Office of the Governor
Office of the General Counsel
(850) 717-9310
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Date: Tuesday, August 18, 2015 5:09:58 PM
Attachments: 2015 08 18 Mtn to stay mandate.pdf

2015 08 18 Petition En Banc 2.pdf

 
 
Heather L. Stearns
Deputy General Counsel
Executive Office of Governor Rick Scott
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 

From: Williams, Stuart [mailto:Stuart.Williams@ahca.myflorida.com] 
Sent: Tuesday, August 18, 2015 5:03 PM
To: Stearns, Heather <Heather.Stearns@eog.myflorida.com>
Subject: FW: Emailing: 2015 08 18 Mtn to stay mandate.pdf, 2015 08 18 Petition En Banc 2.pdf
 
Just FYI. 
 
From: Allen Winsor [mailto:Allen.Winsor@myfloridalegal.com] 
Sent: Tuesday, August 18, 2015 4:54 PM
To: jennifer_tschetter@doh.state.fl.us; Williams, Stuart
Cc: Osvaldo Vazquez; Jonathan Williams
Subject: Emailing: 2015 08 18 Mtn to stay mandate.pdf, 2015 08 18 Petition En Banc 2.pdf
 
Jennifer & Stu - 

In the Wollschlager case (guns/doctors), the plaintiffs filed another en banc petition and a motion to stay
 mandate. The en banc motion requires no response unless the Court requests one, which I view as
 somewhat unlikely. The motion to stay mandate requires one in a couple weeks, and we'll take a look
 and let you know what we recommend. They want the mandate stayed until their anticipated cert petition
 is resolved. I have some thoughts but want to confer with my team before recommending next steps.
 Thanks, Allen 

Your message is ready to be sent with the following file or link attachments: 
2015 08 18 Mtn to stay mandate.pdf
2015 08 18 Petition En Banc 2.pdf



Note: To protect against computer viruses, e-mail programs may prevent sending or receiving certain
 types of file attachments.  Check your e-mail security settings to determine how attachments are
 handled.

Allen Winsor 
Solicitor General 
Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, Florida  32399-1050 
(850) 414-3688 
fax (850) 410-2672 
allen.winsor@myfloridalegal.com 

Florida has broad public records laws. E-mails may be subject to review by
 the public unless exempt by law.



 

 

IN THE UNITED STATES COURT OF APPEALS  
FOR THE ELEVENTH CIRCUIT 

CASE NO. 12-14009-FF 
__________ 

 
DR. BERND WOLLSCHLAEGER, et al., 

Appellees, 

v. 

GOVERNOR, STATE OF FLORIDA, et al., 
Appellants. 

__________ 

On Appeal from the United States District Court 
For the Southern District of Florida 

Miami Division 
__________ 

APPELLEES’ MOTION TO STAY THE MANDATE PENDING PETITION 
FOR CERTIORARI IF REHEARING EN BANC IS NOT GRANTED 

 
Counsel for Appellees Dr. Bernd Wollschlaeger, et al. 

 
Edward M. Mullins  
ASTIGARRAGA DAVIS MULLINS & 
GROSSMAN, P.A. 
701 Brickell Avenue, 16th Floor 
Miami, Florida 33131-2847 
Telephone:  (305) 372-8282 
 
Jonathan E. Lowy 
BRADY CENTER TO PREVENT GUN  
VIOLENCE 
1225 Eye Street NW, Suite 1100 
Washington, D.C. 20005 
Telephone:  (202) 289-7319 

 
Douglas H. Hallward-Driemeier 
Mariel Goetz 
ROPES & GRAY LLP 
700 12th Street NW, Suite 900 
Washington, D.C. 20005 
Telephone:  (202) 508-4600 
 
Erin R. Macgowan  
ROPES & GRAY LLP 
Prudential Tower  
800 Boylston Street  
Boston, MA 02199-3600 
Telephone:  (617) 235-4105 
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CERTIFICATE OF INTERESTED PERSONS AND CORPORATE 
DISCLOSURE STATEMENT 

Wollschlaeger v. Governor, State of Florida, et al. (Case No. 12-14009-FF) 

Pursuant to Federal Rule of Appellate Procedure Rule 26.1 and Eleventh 

Circuit Rule 26.1-1, Appellees/Plaintiffs provide the following certificate of inter-

ested persons: 

1. The Honorable Marcia G. Cooke, U.S. District Judge  

Defendants/Appellants: 

2. Armstrong, John H., present Fla. Surgeon General and Secretary of the De-

partment of Health 

3. Averoff, Magdalena, Fla. Board of Medicine Member 

4. Di Pietro, Nina, former Fla. Board of Medicine Member 

5. Dolin, Gary, Fla. Board of Medicine Member 

6. Dudek, Elizabeth, Secretary of the Agency for Health Care Administration 

7. El Sanadi, Nabil, Fla. Board of Medicine Member 

8. Farmer, Frank, former Fla. Surgeon General and Department Secretary 

9. Fernandez, Bernardo, Fla. Board of Medicine Member 

10. Ginzburg, Enrique, Fla. Board of Medicine Member 

11. Goersch, Brigitte Rivera, Fla. Board of Medicine Member 

12. Lage, Onelia, former Fla. Board of Medicine Member 

13. Lopez, Jorge J., Fla. Board of Medicine Member 
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Wollschlaeger v. Governor, State of Florida, et al. (Case No. 12-14009-FF) 

14. Orr, James, Fla. Board of Medicine Member 

15. Rosenberg, Steven, Fla. Board of Medicine Member 

16. Scott, Rick, Governor of Florida 

17. Stringer, Merle, Fla. Board of Medicine Member 

18. TerKonda, Sarvam, Fla. Board of Medicine Member 

19. Thomas, George, Fla. Board of Medicine Member 

20. Tootle, Joy, Fla. Board of Medicine Member 

21. Zachariah, Zachariah, Fla. Board of Medicine Member 

Plaintiffs/Appellees: 

22. American Academy of Family Physicians, Fla. Chapter 

23. American Academy of Pediatrics, Fla. Chapter  

24. American College of Physicians, Fla. Chapter 

25. Fox-Levine, Shannon 

26. Gutierrez, Roland 

27. Sack, Stanley 

28. Schaechter, Judith 

29. Schechtman, Tommy 

30. Wollschlaeger, Bernd 
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Wollschlaeger v. Governor, State of Florida, et al. (Case No. 12-14009-FF) 

Defendants/Appellants’ counsel: 

31. Bondi, Pam 

32. DeWolf, Diane G. 

33. Nordby, Rachel E. 

34. Osterhaus, Timothy D. 

35. Vail, Jason 

36. Winsor, Allen 

Plaintiffs/Appellees’ counsel: 

37. Astigarraga, Davis, Mullins & Grossman, P.A. 

38. Brady Center to Prevent Gun Violence 

39. Dewar, Elizabeth* 

40. Goetz, Mariel 

41. Guiliano, Douglas* 

42. Hallward-Driemeier, Douglas 

43. Kainen, Dennis G.* 

44. Lewis, Julia* 

45. Lowy, Jonathan 

46. Lucas, Hal* 

47. Macgowan, Erin 
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Wollschlaeger v. Governor, State of Florida, et al. (Case No. 12-14009-FF) 

48. Manheim, Bruce* 

49. Mullins, Edward 

50. Ripa, Augustine* 

51. Ropes & Gray LLP 

52. Vice, Daniel* 

Amici and Others: 

53. Alachua County Medical Society 

54. American Academy of Child and Adolescent Psychiatry 

55. American Academy of Family Physicians 

56. American Academy of Orthopaedic Surgeons 

57. American Academy of Pediatrics 

58. American Association of Suicidology 

59. American College of Obstetricians and Gynecologists 

60. American Congress of Obstetricians and Gynecologists 

61. American College of Preventative Medicine 

62. American College of Surgeons 

63. American Medical Association 

64. American Psychiatric Association 

65. American Public Health Association 
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Wollschlaeger v. Governor, State of Florida, et al. (Case No. 12-14009-FF) 

66. ACLU Foundation of Florida, Inc. 

67. Broward County Medical Association, The 

68. Broward County Pediatric Society, The 

69. Center for Constitutional Jurisprudence (CCJ) 

70. Children’s Healthcare Is a Legal Duty, Inc. (CHILD) 

71. Doctors for Responsible Gun Ownership (DRGO) 

72. Early Childhood Initiative Foundation 

73. Florida Public Health Association, The 

74. Law Center to Prevent Gun Violence 

75. National Rifle Association (NRA) 

76. Palm Beach County Medical Society 

77. Suicide Awareness Voices of Education 

78. University of Miami School of Law Children and Youth Clinic 

79. Acosta, Patricia, Counsel for ACLU et al. 

80. Greenberg, Gerald E., Counsel for ACLU et al. 

81. Isani, Jamie Zysk, Counsel for ACLU et al. 

82. Julin, Thomas R., Counsel for ACLU et al. 

83. Marshall, Randall C., Counsel for ACLU et al. 

84. Mead, Gordon M., Jr., Counsel for ACLU et al. 
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Wollschlaeger v. Governor, State of Florida, et al. (Case No. 12-14009-FF) 

85. Ekdahl, Jon N., Counsel for American Medical Association et al. 

86. Levenstein, Richard H., Counsel for American Medical Association et al. 

87. Nelson, Leonard A., Counsel for American Medical Association et al. 

88. Fry, David H., Counsel for APHA et al. 

89. Heckenlively, Bryan, Counsel for APHA et al.  

90. Weinstein-Tull, Justin S., Counsel for APHA et al. 

91. Eastman, John, Counsel for CCJ and DRGO 

92. Caso, Anthony, Counsel for CCJ and DRGO 

93. Thompson, David, Counsel for the NRA 

94. Patterson, Peter, Counsel for the NRA 

95. Cooper, Charles, Counsel for the NRA 

* = no longer involved in representation 

 
 
Dated: August 18, 2015 

/s/ Douglas H. Hallward-Driemeier 

 Douglas H. Hallward-Driemeier 
 ROPES & GRAY LLP 
 Counsel for Petitioners 
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Pursuant to Federal Rule of Appellate Procedure 41(d)(2), Appellees re-

spectfully move this Court to stay issuance of the mandate if Appellees’ Petition 

for Rehearing En Banc (“En Banc Petition”), filed today, is not granted, pending 

the filing and disposition of a Petition for a Writ of Certiorari in the United States 

Supreme Court.   

STATEMENT OF THE ISSUES AND PRIOR PROCEEDINGS 

In its July 28, 2015 opinion (“Op.”), a divided panel of this Court (Tjoflat, J., 

joined by Coogler, D.J.; Wilson, J., dissenting) upheld Florida’s Firearm Owners 

Privacy Act (“FOPA” or the “Act”) from Appellees’ First Amendment challenge.  

FOPA, which was passed for the express purpose of silencing what some legisla-

tors believed was a “political agenda” on the part of doctors, Dkt. 87, ¶¶ 4, 5, 10, 

prohibits doctors from asking patients about their firearm ownership as a matter of 

routine preventive medicine.  It does so in direct conflict with the findings and rec-

ommendations of numerous national medical associations. 

Appellees, a group of physicians and physician organizations, filed this law-

suit on June 24, 2011, challenging the Act as violating the First Amendment rights 

of doctors and their patients.  The district court (Cooke, D.J.) agreed, entering a 

preliminary and later a permanent injunction that enjoined enforcement of the 

Act’s challenged provisions.  Op. 9-13.  The State appealed.   
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On July 25, 2014, a divided panel (Tjoflat, J., joined by Coogler, D.J.; Wil-

son, J., dissenting) issued an opinion (“2014 Op.”) upholding FOPA on the 

grounds that it regulated “professional conduct” that was not entitled to any First 

Amendment protection.  2014 Op. 43.  Appellees promptly filed a petition for re-

hearing en banc.   

A year later, on July 28, 2015, the panel issued a revised opinion (“Op.”).  

The panel divided along the same lines and reached the same result, only this time 

claiming to apply some level of intermediate scrutiny to the Act.  Op. 52, 62.   

Judge Wilson once again dissented, reasoning that the Act’s content- and view-

point- based restrictions cannot withstand even intermediate scrutiny.  Op. 90, 96.   

Appellees once again have filed a petition for rehearing en banc, explaining 

that the majority’s decision is contrary to clear Supreme Court and Eleventh Cir-

cuit precedent and that the case involves questions of exceptional importance.  See 

En Banc Petition.  By rule, the mandate is stayed pending the filing and considera-

tion of Appellees’ En Banc Petition, see Fed. R. App. P. 41(d)(1).  If the Court de-

clines to grant the En Banc Petition, Appellees plan to file a Petition for a Writ of 

Certiorari with the United States Supreme Court.  In that event, Appellees respect-

fully request a continued stay of the mandate to allow the preservation of the status 

quo and to protect the vital free speech and public health interests at stake in this 

case.  It bears emphasizing that the challenged provisions of FOPA have been con-
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tinuously enjoined for nearly four years, ever since the district court granted plain-

tiffs’ preliminary injunction on September 14, 2011.  There is no indication that the 

State or the public have been harmed during this stay.  Granting Appellees’ request 

will avoid imposing a sea change on physicians’ standard preventive medicine 

practices while this litigation remains ongoing and hopefully will help save lives as 

information regarding gun safety is imparted unto the public.  As noted in the En 

Banc Petition, if the stay is not granted, it is likely that physicians will chill their 

normal practice of providing this information to their patients.   

ARGUMENT 

 In order to justify staying the mandate pending a petition for a writ of certio-

rari, Appellees must demonstrate that the contemplated petition for certiorari 

would “present a substantial question” and that “there is good cause for a stay.”  

Fed. R. App. P. 41(d)(2)(A).  Both requirements are met here.  

A.  The Majority’s Opinion Conflicts with Supreme Court and Other Cir-
cuit Precedent on a Substantial Question of First Amendment Law and 
is Ripe for Supreme Court Review 

 
  The panel majority’s opinion, both in its determination of what level of First 

Amendment scrutiny to apply and in its application of some level of intermediate 

scrutiny, conflicts with established Supreme Court precedent, as well as precedent 

from other circuits.  Appellees’ Petition for a Writ of Certiorari would present a 

substantial question of First Amendment law regarding the protections afforded to 
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professional speech.  

  First, Appellees’ Petition for a Writ of Certiorari would present the question 

of whether the rule reiterated just two months ago in Reed v. Town of Gilbert, 135 

S. Ct. 2218, 2228 (2015)—that content-based laws are presumptively unconstitu-

tional and subject to strict scrutiny—applies with equal force when a law seeks to 

silence a professional’s speech on the basis of its content.  See also R.A.V. v. City 

of St. Paul, 505 U.S. 377, 382 (1992) (content-based laws are “presumptively un-

constitutional”).  The panel majority “readily” acknowledged that FOPA is a con-

tent-based restriction on physician speech, Op. 62, and yet justified its application 

of the lesser standard of intermediate scrutiny on the assertion that the state’s inter-

est in regulating a physician’s speech is at its height when the physician is speak-

ing in his professional capacity to an individual patient, Op. 52.  Although the ma-

jority concluded that a lesser standard of scrutiny applicable to regulations of 

“commercial speech” was appropriate here, see Op. 56 (citing Central Hudson Gas 

& Elec. Corp. v. Pub. Serv. Comm’n of N.Y, 447 U.S. 557 (1980)), that doctrine is 

inapplicable here.  The Supreme Court has made clear that the “commercial 

speech” doctrine is limited to speech concerning “economic interests,” Central 

Hudson, 447 U.S. at 561, and in particular speech that “propos[es] a commercial 

transaction,” City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 423 

(1993) (citation omitted).  The speech restricted by FOPA is, by the majority’s own 
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characterization, speech regarding a topic of “social, political, and moral contro-

versy.”  Op. 68 (citing State’s Br. 33).  The Supreme Court has applied strict scru-

tiny to restrictions on professionals’ speech when they concern such topics of soci-

etal controversy.  See NAACP v. Button, 371 U.S. 415, 438-39 (1963). 

  Additionally, the majority’s opinion creates a clear circuit split on the ques-

tion of what level of scrutiny is warranted when a law presents a content- and 

viewpoint- based restriction of individual speech by licensed professionals.  The 

majority’s opinion, which holds that only some level of intermediate scrutiny is 

warranted, conflicts directly with the Ninth Circuit’s decision in Conant v. Walters, 

309 F.3d 629 (9th Cir. 2002).  In Conant, the Ninth Circuit struck down a law that 

prohibited physicians from recommending medical marijuana to patients.  Id. at 

636-39.  There, as here, the challenged law restricted what doctors could say to 

their patients about one particular—and controversial—health topic, on the 

grounds that the government disagreed with the message it believed doctors were 

expressing to patients.  Id. at 638-39.  But in Conant, the Ninth Circuit analyzed 

the challenged provision as a classic content-, and viewpoint- based regulation and 

subjected it to strict scrutiny, which it could not withstand.  Id.  As the dissent ob-

serves, the majority’s approach cannot be squared with Conant.  Op. 111 (Wilson, 

J., dissenting).  

  Indeed, the majority’s opinion is the first time that a court has upheld a stat-
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ute prohibiting doctors from counseling patients on a particular topic because the 

state disagrees with the political message it believes the doctors are conveying.  In 

so doing, the majority opinion creates clear conflict with established Supreme 

Court case law, as further explained in Appellees’ En Banc Petition.  En Banc Peti-

tion 7-9.  For these reasons, a petition would present a substantial question for Su-

preme Court review.  

B.  Allowing the Mandate To Issue Would Damage Doctor-Patient Rela-
tionships and Present Public Health Risks to Florida Residents 

 
If the challenged provisions are permitted to take effect, FOPA ensures that 

Florida residents will receive less information about firearm safety from their phy-

sicians.  The public health consequences of allowing the Act to go into effect at 

all—let alone while the Supreme Court still is considering it—are clear, and they 

are significant.  At the very least, FOPA will impair the doctor-patient relationship 

by limiting the free flow of information between doctor and patient—a particularly 

dangerous proposition in a context where “barriers to full disclosure” stand to “im-

pair diagnosis and treatment.”  Trammel v. United States, 445 U.S. 40, 51 (1980); 

see also Sorrell v. IMS Health, Inc., 131 S. Ct. 2653, 2664 (2011) (in the medical 

context, “information can save lives”).  

More broadly, the Act stands to eliminate—or at the very least sharply lim-

it—doctors’ standard practice of preventive medicine.  In response to the epidemic 

of firearm-related injuries and deaths, especially involving children, national medi-
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cal associations (including the American Medical Association and the American 

Academy of Pediatrics) all recommend, at a minimum, that doctors counsel fami-

lies about firearm injury prevention, including during routine conversations about a 

patient’s medical history.  Op. 78-79 (Wilson, J., dissenting).  Physicians who ini-

tiate these conversations as a matter of course—and without first making a particu-

larized finding that their questions are “relevant” to the patient’s care—risk disci-

pline under FOPA.  Prior to the district court’s injunction, many plaintiffs stopped 

this routine practice for fear of being subject to discipline under the law, Op. 85 

(Wilson, J., dissenting), and should the mandate be issued pursuant to the majori-

ty’s opinion, it will likely have the very same effect on thousands of physicians 

throughout the state of Florida. 

On the other hand, there is no indication that either the State or the public 

has been harmed from the stay or would be harmed if the stay were continued.    

For four years, the Plaintiffs and other physicians have continued their prior prac-

tice of providing this counselling on firearms and there is no indication that this 

has caused any harm at all to the public but to the contrary it is in the public inter-

est. 

CONCLUSION 

If the Court does not grant Appellees’ En Banc Petition, the mandate should 

be stayed pending Appellees’ filing and disposition of a Petition for a Writ of Cer-
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tiorari in the United States Supreme Court. 

      Respectfully submitted, 

 

DATED: August 18, 2015  /s/ Douglas H. Hallward-Driemeier 
Douglas H. Hallward-Driemeier 
ROPES & GRAY LLP 
700 12th Street, NW, Suite 900 
Washington, D.C. 20005 
Telephone: 202-508-4600 
 
Counsel for Petitioners 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 18, 2015, an electronic version of this Motion 

to Stay the Mandate Pending Petition for Certiorari if Reheaing En Banc is Not 

Granted was served via the Court’s CM/ECF system on counsel of record for de-

fendants-appellants.  

 
 
/s/ Douglas H. Hallward-Driemeier 
Douglas H. Hallward-Driemeier 
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RULE 35 CERTIFICATION  

I express a belief, based on a reasoned and studied professional judgment, 

that this appeal involves a question of exceptional importance:  whether the panel 

majority erred in holding that Florida may, consistent with the First Amendment, 

forbid physicians from engaging in preventive medical counseling recommended 

by national medical associations, where the stated justification for the law was to 

stop physicians from communicating a putatively “political” message. 

I further express a belief, based on a reasoned and studied professional 

judgment, that the panel decision is contrary to at least the following decisions of 

the Supreme Court of the United States: (1) R.A.V. v. City of St. Paul, 505 U.S. 377, 

382 (1992), and Reed v. Town of Gilbert, 135 S. Ct. 2218, 2228 (2015), each of 

which holds that content-based restrictions must be subject to strict scrutiny;  (2)  

Sorrell v. IMS Health Inc., 131 S. Ct. 2653 (2011), which recognizes that, even in 

the commercial speech context, the government may not target a particular mes-

sage for suppression because of its content without satisfying heightened scrutiny 

under the First Amendment; (3) Legal Services Corp. v. Velazquez, 531 U.S. 533 

(2001), Florida Bar v. Went For It, Inc., 515 U.S. 618 (1995), and NAACP v. But-

ton, 371 U.S. 415 (1963), which establish that professionals’ speech with their pa-

tients/clients is entitled to equal protection under the First Amendment; and (4) 

Central Hudson Gas & Electric Corp. v. Public Service Commission of New York, 
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447 U.S. 557, 565 (1980) and Went For It, 515 U.S. at 626, each of which holds 

that government restrictions on speech satisfy intermediate scrutiny only if the law 

directly and materially advances a substantial state interest and is narrowly drawn. 

 

 
/s/ Douglas H. Hallward-Driemeier   

      Douglas H. Hallward-Driemeier 
ROPES & GRAY LLP 
700 12th Street, NW, Suite 900 
Washington, D.C. 20005 
Telephone: 202-508-4600 
 
Counsel for Petitioners  
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Petitioners respectfully seek rehearing en banc to secure uniformity of prec-

edent and to address questions of exceptional importance, as explained below. 

STATEMENT OF THE ISSUES 

The panel’s July 28, 2015 opinion (“Op.”) marks the first time a court has 

upheld a statute prohibiting doctors from counseling patients because the state dis-

agrees with the doctors’ political message.  The majority upheld Florida’s Firearm 

Owners Privacy Act (“FOPA” or the “Act”) despite the fact that the law was 

passed with the express purpose of silencing a perceived political message against 

firearm ownership.  The majority opinion violates the bedrock First Amendment 

principle that “[c]ontent-based laws—those that target speech based on its commu-

nicative content—are presumptively unconstitutional and may be justified only if 

the government proves that they are narrowly tailored to serve compelling state in-

terests.”  Reed v. Town of Gilbert, 135 S. Ct. 2218, 2226 (2015); R.A.V. v. City of 

St. Paul, 505 U.S. 377, 382 (1992).  This is especially true if the regulation targets 

a viewpoint.  FOPA cannot survive strict scrutiny (nor intermediate scrutiny if 

properly applied).  The majority failed to apply strict scrutiny, and then found the 

law necessary to protect patients’ “privacy” from their own doctors, without con-

sidering the obvious alternative that patients could decline to provide information 

they wished to keep private.  The majority opinion breaks with settled Supreme 

Court precedent and silences critical communication between doctors and patients. 
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PRIOR PROCEEDINGS AND DISPOSITION OF THE CASE 

FOPA prohibits doctors from routinely asking patients whether they keep 

guns at home.  National medical associations recommend that doctors ask such 

questions as a matter of routine preventive medicine, so that doctors can, if appro-

priate, advise their patients on gun safety.  The record shows that Florida legisla-

tors viewed such questions as part of a “political agenda” against guns that legisla-

tors sought to stop.  Op. 88 (Wilson, J., dissenting).  FOPA prohibits doctors, on 

pain of losing their licenses, from asking or recording information about patient 

gun ownership absent individual, particularized medical “relevance.”  Op. 7-8.  

The Act also prohibits “unnecessarily harassing” or “discriminating” against pa-

tients due to gun ownership, neither of which is defined in the statute.  Op. 7-8 n.3.  

All of these restrictions were passed to stop this perceived “political agenda.”  

Petitioners—physicians and physician organizations—challenged FOPA as 

violating the First Amendment rights of doctors and their patients.  The district 

court (Cooke, D.J.) agreed and entered a preliminary and later permanent injunc-

tion against enforcement of the challenged provisions.  Op. 9-13.   

On appeal, the State acknowledged that construing the statute as prohibitive 

would “render the Act unconstitutional,” Op. 90 (Wilson, J., dissenting), and of-

fered a variety of implausible, inconsistent constructions, including that the anti-

inquiry provision was merely hortatory (despite threatening discipline for violation) 
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or that all routine inquiries may be sufficiently medically relevant (despite the leg-

islature’s clear intent to prohibit that practice).  Both the majority and dissent re-

jected the State’s constructions.  Op. 22-24, 84 n.3, 88 n.7, 90. 

Initially, on July 25, 2014, a divided panel (Tjoflat, J., joined by Coogler, 

D.J.; Wilson, J., dissenting), issued an opinion (“2014 Op.”) upholding FOPA on 

the ground that “non-public, personalized speech made by a physician in the course 

of using his or her professional judgment to care for a particular patient” constitut-

ed “professional conduct” that lacked any First Amendment protection.  2014 Op. 

43.  Plaintiffs petitioned for rehearing en banc explaining that excluding profes-

sional speech from the First Amendment was contrary to Supreme Court precedent. 

A year later, on July 28, 2015, the panel issued a revised opinion (mooting 

the en banc petition).  By the same 2-1 vote, the panel reached the same conclusion, 

but this time purporting to apply intermediate scrutiny.  While declining to decide 

“whether a heightened intermediate scrutiny standard or some lesser level of judi-

cial scrutiny is applied,” Op. 62, the panel reasoned that when a doctor speaks in 

his professional capacity, counseling an individual patient, the state’s interest in 

regulating speech is at its highest and the doctor’s interest in free communication is 

at its lowest.  Op. 51-52.  The panel held that the state had a substantial interest in 

protecting patients’ privacy regarding gun ownership from their doctors and that it 

was “simple common sense” that forbidding doctors from asking “highly intru-
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sive” questions not “relevant” in a particularized, individualized fashion to the pa-

tient’s care “directly advances” that interest.   Op. 71.   

Judge Wilson dissented again.  He rejected the majority’s ruling that FOPA 

survives even intermediate scrutiny, Op. 90, and found that permitting the Act’s 

content- and viewpoint- based restrictions to stand “diminishes the First Amend-

ment protection afforded to professionals by permitting the State to silence profes-

sionals on whatever topic the State sees fit.”  Op. 96.  Even assuming that the 

State’s asserted interests in support of FOPA were substantial, the dissent found 

that those interests “are either not under threat by activities proscribed by the Act, 

or the Act at most indirectly and marginally advances them.”  Op. 120-21.   

SUMMARY OF THE FACTS 

Petitioners adopt Judge Wilson’s statement of facts.  Op. 78-90. 

ARGUMENT 

The majority’s decision breaks with established precedent and will invite 

other attempts to silence professional speech because of its message.  FOPA, on its 

face, restricts professional speech on the basis of its content, and disagreement 

with a particular viewpoint is what spurred its passage.  The majority itself charac-

terized FOPA as a legislative “response to complaints from constituents that medi-

cal personnel were asking unwelcome questions regarding firearm ownership,” Op. 

6, and the State itself cited “the ‘social, political, and moral controversy’ surround-
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ing firearm ownership,” as the basis for restricting physician counseling that was 

“perceived by many to be highly intrusive,” Op. 68 (citing State’s Br. 33).  Indeed, 

the legislative record makes clear that legislators sought to stop physicians from 

counseling on firearms precisely because that speech was regarded as part of a “po-

litical agenda” against gun rights.  Dkt. 87, ¶¶ 4, 5, 10.  Yet, despite the clear con-

tent- and political-based nature of the restriction on doctors’ speech, the majority 

refused to apply strict scrutiny, applying instead a novel framework that almost any 

regulation of speech between professionals and their patients/clients would survive.   

The majority’s opinion conflicts with numerous decisions of the Supreme 

Court and of this Circuit in at least two specific ways: (1) because FOPA is unde-

niably content-based on its face, and indeed is viewpoint-discriminatory, it must be 

subject to strict scrutiny, which it cannot withstand; and (2) even if intermediate 

scrutiny were appropriate, the watered-down test applied by the majority is incon-

sistent with numerous decisions establishing that some listeners’ distaste for a mes-

sage is not a legitimate basis to silence the speaker.  This petition also presents 

questions of exceptional importance because the majority decision threatens the 

health and safety of patients and the public by allowing the legislature to interfere 

with the doctor-patient relationship to further the legislature’s own political agenda.  
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I. The Majority Opinion Directly Conflicts with Supreme Court Precedent 
Establishing That Content-Based and Viewpoint-Discriminatory Laws 
Are Subject to Strict—Not Merely Intermediate—Scrutiny  

The majority “readily” acknowledges, as it must, that FOPA is a content-

based restriction on speech.  Op. 62.  As the Supreme Court reiterated just two 

months ago, “[c]ontent-based laws—those that target speech based on its commu-

nicative content—are presumptively unconstitutional and may be justified only if 

the government proves that they are narrowly tailored to serve compelling state in-

terests.”  Reed, 135 S. Ct. at 2228; R.A.V., 505 U.S. at 382 (same). 

The majority sweeps aside this binding precedent, instead introducing an 

elaborate multi-part classification scheme under which “professional” speech be-

tween doctors and patients receives reduced First Amendment protection.  Op. 45-

74.  According to this new scheme, content-based speech regulations are entitled to 

lesser scrutiny when the speaker is a professional, such as a doctor or lawyer, 

speaking in her “professional” capacity providing advice to an individual patient or 

client.  Op. 51-52.  This classification scheme leads the majority to the novel con-

clusion that “restrictions on speech by professionals generally do not offend the 

Constitution.”  Op. 65 (emphasis added).  Such restrictions can be sustained, under 

the majority’s reasoning, as long as they are supported by “common-sense” and 

“anecdotal evidence” indicating that even a few patients found “inquiry” on a sub-

ject of “social, political, and moral controversy” to be “highly intrusive.”  Op. 68. 
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The majority’s approach is the opposite of the Supreme Court’s instruction 

that “[c]ontent-based laws . . . are presumptively unconstitutional.”  Reed, 135 S. 

Ct. at 2226.  This rule applies to all content-based laws, including restrictions on 

professional speech, no matter how “benign” the government’s motive.  Id. at 2228.  

In NAACP v. Button, for example, the Supreme Court applied strict scrutiny to a 

Virginia law restricting certain speech between lawyers and their clients, rejecting 

the State’s argument that the statute was subject to lesser scrutiny because it was 

designed merely to “insure high professional standards.”  371 U.S. 415, 438-39 

(1963); see also Reed, 134 S. Ct. at 2229 (citing Button); Legal Servs. Corp. v. Ve-

lazquez, 531 U.S. 533, 544 (2001) (striking down speech restriction that “distort[ed] 

the legal system by altering the traditional role of the attorneys” in advising clients). 

In an effort to avoid the strict scrutiny required of content-based restrictions, 

the majority applies, Op. 58, the intermediate scrutiny standard for restrictions on 

commercial speech from Central Hudson Gas & Electric Corp. v. Public Services 

Commission, 447 U.S. 557, 566 (1980), but that standard applies to speech “related 

solely to the . . . economic interests of the speaker and its audience.”  Id. at 561.  

Here, though, the speech at issue clearly does not meet the Supreme Court’s “test 

for identifying commercial speech,” since it does not “propose[] a commercial 

transaction.”  City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 423 

(1993) (citation omitted).  A doctor counseling her patients about gun safety in the 
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home is not commercial speech—it is certainly unrelated to the parties’ “economic 

interests,” much less “propos[es] a commercial transaction.”  Instead, it is medical 

“information [that] can save lives.”  Sorrell v. IMS Health Inc., 131 S. Ct. 2653, 

2664 (2011) (information on doctors’ prescribing practices).  

Moreover, the restrictions on speech enshrined in FOPA were unabashedly 

motivated by hostility to a particular viewpoint, which makes “the violation of the 

First Amendment all the more blatant” and “egregious.”  Rosenberger v. Rector & 

Visitors of Univ. of Va., 515 U.S. 819, 829 (1995) (state cannot “regulat[e] speech 

when the specific motivating ideology or the opinion or perspective of the speaker 

is the rationale for the restriction”); R.A.V., 505 U.S. at 386.  Even if the majority 

were correct that a lesser standard than strict scrutiny applied to restrictions on 

“professional speech” generally, strict scrutiny would still apply to FOPA.  

Perhaps in recognition of this, the majority discounted the viewpoint-based 

nature of the speech restrictions here on the ground that the law at issue restricted 

speech of “any viewpoint on the subject of firearm ownership” that failed to satisfy 

FOPA’s undefined test of particularized medical relevance.  Op. 66.  That charac-

terization ignores the clear legislative record demonstrating that FOPA was a reac-

tion to the policies of “professional medical groups,” like the American Medical 

Association, recommending that members “inquire as to the presence of household 

firearms as a part of childproofing the home and to educate patients to the dangers 
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of firearms to children.”  Dkt. 87, ¶ 4 (quoting committee reports).  Those advocat-

ing for the bill described these policies as part of a “political agenda” that the bill’s 

proponents sought “to stop.”  Id. ¶ 10 (quoting testimony of NRA proponent); ¶ 5 

(legislator urging passage to stop “a political … attack” on gun ownership).  Even 

apart from the Act’s clear purpose to silence those of a particular “political” view, 

the mere fact that FOPA might on its face apply equally to those with a pro- and 

anti-firearm viewpoint does not eliminate the Act’s impermissible viewpoint dis-

crimination.  Op. 66.  The Supreme Court has rejected the argument that “no view-

point discrimination occurs because the [law] discriminate[s] against an entire 

class of viewpoints” on a particular subject.  Rosenberger, 515 U.S. at 831.  View-

point discrimination exists as well when all viewpoints on a topic are extinguished.  

The majority’s decision conflicts with the Ninth Circuit’s decision in Conant 

v. Walters, which struck down a law that prohibited physicians from recommend-

ing medical marijuana to patients.  309 F.3d 629, 636-39 (9th Cir. 2002).  There, 

too, the challenged law restricted what doctors could say to their patients regarding 

a controversial health topic, because the government disagreed with a particular 

message it feared doctors were expressing to patients.  See id. at 638-39.  

“[D]espite taking place within the confines of a doctor-patient relationship,” that 

regulation was “analyzed as a classic content-, speaker-, and viewpoint-based regu-

lation.”  Op. 111 (Wilson, J., dissenting).  The same analysis applies here.      
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II. The Panel Majority’s Decision Conflicts with Established Supreme 
Court Precedent Applying Intermediate Scrutiny 

Even if strict scrutiny did not apply, and FOPA was evaluated under inter-

mediate scrutiny, the majority still erred in finding the Act constitutional.  See Op. 

119-44 (Wilson, J., dissenting).  Intermediate scrutiny demands, at a minimum, 

that the law directly and materially advance a substantial state interest and that it 

be “narrowly drawn.”  Central Hudson, 447 U.S. at 565-66.  While the majority 

purports to apply that standard, in practice it employs a highly permissive test that 

most, if not all, restrictions on professional speech would survive.  In contravention 

of Supreme Court precedent, the majority allows a minority of reluctant listeners to 

exercise a “veto” over what doctors may say to patients, including willing listeners.   

First, the substantiality of the purported state interest is belied by the dearth 

of evidence that there is any “real problem” for the Act to solve.  Florida Bar v. 

Went For It, Inc., 515 U.S. 618, 626 (1995) (state must “demonstrate that the 

harms it recites are real and that its restriction will in fact alleviate them to a mate-

rial degree”).  The majority accepts a smattering of “anecdotes and references” to 

alleged “constituent complaints regarding unwelcome questioning about firearm 

ownership from physicians” as satisfying the requisite “substantial interest” on the 

part of the State.  Op. 70.  The cases upon which the majority relies demonstrate 

the striking inadequacy of the record here.  In Went for It, the challenged law was 

enacted following a two-year study “noteworthy for its breadth and detail” of the 
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effects of lawyer advertising on public opinion.  515 U.S. at 621, 627.  In Falanga 

v. State Bar of Georgia, likewise, the record included an independent study on the 

issue of attorney solicitation. 150 F.3d 1333, 1341 (11th Cir. 1998). 

The problem here is not only the relative paucity of the evidence, but the na-

ture of the “harm” the majority identifies: under First Amendment law, protecting 

patients from “unwelcome questioning” does not qualify as a “substantial” gov-

ernmental interest that can justify silencing physicians to avoid discussion on a po-

litical issue.  As the Supreme Court repeatedly has held, the fact certain listeners 

might feel “coerced and harassed” by speech cannot “sustain a broad content-based 

rule.”  Sorrell, 131 S. Ct. at 2664; see also McCullen v. Coakley, 134 S. Ct. 2518, 

2532 (2014) (that speech might give patients “offense or discomfort would not 

give the [State] a content-neutral justification to restrict the speech”).  The burden 

is on listeners simply to avert their eyes and ears.  Snyder v. Phelps, 562 U.S. 443, 

456-59 (2011); Erznoznik v. City of Jacksonville, 422 U.S. 205, 210 (1975).   

The majority’s failure to understand that silencing “unwelcome questioning” 

is not a substantial governmental interest also infected its analysis of whether 

FOPA is “more extensive than necessary” to serve that interest.  Central Hudson, 

447 U.S. at 565.  There is no question that FOPA, as construed by the majority, 

curtails a substantial amount of First Amendment protected speech.  The majority 

recognized that FOPA was designed to bar doctors from routinely asking their pa-
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tients about the presence of guns in the home (and recording such information), as 

part of the practice of preventive medicine, which involves identifying potential 

risks before they are obvious.  Op. 17-19.  National medical associations encourage 

inquiries about the presence of guns (and other dangers, like swimming pools) as 

part of patient screenings, in order to tailor the doctor’s advice to the patient’s situ-

ation.  Op. 78-79 (Wilson, J., dissenting).  By establishing a requirement of “par-

ticularized” relevance based on a patient’s “individual” circumstances before a 

doctor can inquire or record information about guns, see Op. 31, FOPA bars Flori-

da doctors from engaging in this form of nationally recommended patient counsel-

ing.  Prior to the district court’s injunction, numerous plaintiffs had ceased this 

type of communication, which likely will stop again if the mandate issues in ac-

cordance with the majority’s opinion.  Op. 85 (Wilson, J., dissenting).1 

In order to “shut off discourse solely to protect others from hearing it,” the 

state must show that “substantial privacy interests are being invaded in an essen-

tially intolerable manner.”  Snyder, 562 U.S. at 459 (quoting Cohen v. California, 

403 U.S. 15, 21 (1971)).  Here, the majority failed to consider the obvious alterna-

tive to silencing plaintiffs’ speech—ensuring patients’ right to decline to share in-

formation they regard as private.  The “privacy” interest identified by the majority 
                                                 
1 Plaintiffs have filed, contemporaneous with this Petition for Rehearing, an alter-
native Motion for Stay of the Mandate pending a Petition for Certiorari, in order to 
protect plaintiffs while the Supreme Court considers review in the event the en 
banc Court does not grant the petition for rehearing.  
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was not the interest in preventing disclosure by the physician to third parties—for 

which the laws already provide significant protections that were not shown to be 

inadequate, see Op. 128-30 (Wilson, J., dissenting)—but rather the patient’s puta-

tive interest in not sharing certain information with the doctor herself.  Op. 68 & 

n.23.  Yet, the majority failed even to acknowledge that another provision of 

FOPA, which plaintiffs do not challenge, specifically protected patients’ ability to 

“decline to answer” questions about firearms.  Fla. Stat. § 790.338(4).  Protecting 

the patient’s right not to answer is an obvious alternative that would preserve doc-

tors’ ability to inquire and their ability to engage in further discussions with those 

patients who are willing to share information about gun ownership.  To the extent 

the majority suggests that the categorical ban on the inquiry, even of patients who 

would welcome it, is necessary in order to “protect[] a patient’s ability to receive 

effective medical treatment without compromising the patient’s privacy,” Op. 68 

n.23, the obvious alternative would have been for the State to prohibit doctors from 

denying care on the basis of a patient’s protected decision to decline to answer 

questions about gun ownership.  But FOPA “does the opposite.  It allows doctors 

to refuse to see patients who decline to answer.”  Op. 132 (Wilson, J., dissenting) 

(citing Fla. Stat. § 790.338(4)).  Even under intermediate scrutiny, a speech-

restrictive law cannot stand where it is “obvious that alternative [options] . . . 

would be more likely to achieve the State’s goal.”  44 Liquormart, Inc. v. Rhode 
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Island, 517 U.S. 484, 507 (1996).  After all, “[i]f the First Amendment means any-

thing, it means that regulating speech must be a last—not first—resort.”  Conant, 

309 F.3d at 637 (quoting Thompson v. W. St. Med. Ctr., 535 U.S. 357, 373 (2002)). 

The majority opinion’s significant departure from established precedent ap-

plying intermediate scrutiny is further reason for the Court to grant en banc review. 

III. Whether The State Can Suppress Certain Types Of Professional Advice 
Based On Disagreement With Its Content Is Of Exceptional Importance 

 The majority’s holding also warrants en banc review because of its excep-

tional importance to public health in Florida.  The majority opinion turns on its 

head decades of case law recognizing the critical importance of open communica-

tion between doctor and patient, where “information can save lives.”  Sorrell, 131 

S. Ct. at 2664; Trammel v. United States, 445 U.S. 40, 51, 100 (1980) (“physician 

must know all that a patient can articulate in order to identify and to treat disease”); 

Conant, 309 F.3d at 636 (“An integral component of the practice of medicine is the 

communication between a doctor and a patient.”).  Instead, the majority holds that 

such speech can be restricted whenever a few patients regard the doctor’s message 

as “highly intrusive,” even though those patients may benefit from the information 

they wish to avoid and other patients affirmatively would welcome the exchange. 

The fact that some patients find their doctors’ inquiries about gun ownership 

“intrusive” hardly limits the scope of the majority’s ruling.  The majority’s ra-

tionale could apply equally to a doctor’s counseling on the health risks associated 
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with smoking, a patient’s sexual activity, or use of alcohol or drugs—any of which 

may offend some patients.  See Op. 134-35 (Wilson, J., dissenting). 

Nor is it a sufficient response for the majority simply to declare the speech at 

issue “irrelevant” to the provision of medical care, Op. 72-73, because it is not 

based on “particularized information about the individual patient, for example, that 

the patient is suicidal or has violent tendencies,” Op. 31.  That is precisely the 

viewpoint discrimination that makes FOPA so dangerous.  In response to the pub-

lic health epidemic of firearms-related injuries, especially among children, all na-

tional medical associations recommend counseling families about gun safety, and 

the American Academy of Pediatrics specifically recommends that physicians in-

corporate questions about firearms into their routine patient history process.  Ap-

pellee Br. 3-4.  The State cannot simply deem such routine conversations about 

gun safety “irrelevant” and then prohibit them on the “common-sense” ground that 

barring “irrelevant” speech does no harm to First Amendment values. 

 Such a ban on frank conversations between doctor and patient can have dev-

astating consequences.  Florida residents will receive less information about gun 

safety, and avoidable injuries, and even deaths, will result.  This fact alone shows 

that this case is of sufficiently exceptional importance to warrant en banc review.  

CONCLUSION 

The petition for rehearing en banc should be granted and injunction affirmed. 
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      Respectfully submitted, 

 

DATED: August 18, 2015  /s/ Douglas H. Hallward-Driemeier 
Douglas H. Hallward-Driemeier 
ROPES & GRAY LLP 
700 12th Street, NW, Suite 900 
Washington, D.C. 20005 
Telephone: 202-508-4600 
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 12-14009  

________________________ 
 

D.C. Docket No. 1:11-cv-22026-MGC 

 

DR. BERND WOLLSCHLAEGER, 
DR. JUDITH SCHAECHTER, 
DR. TOMMY SCHECHTMAN, 
AMERICAN ACADEMY OF PEDIATRICS, FLORIDA CHAPTER, 
AMERICAN ACADEMY OF FAMILY PHYSICIANS, FLORIDA CHAPTER, 
AMERICAN COLLEGE OF PHYSICIANS, FLORIDA CHAPTER, INC.,  
ROLAND GUTIERREZ,  
STANLEY SACK,  
SHANNON FOX-LEVINE, 

 

Plaintiffs - Appellees, 

versus 

 

GOVERNOR OF THE STATE OF FLORIDA, 
SECRETARY, STATE OF FLORIDA, 
SURGEON GENERAL OF THE STATE OF FLORIDA, 
SECRETARY, HEALTH CARE ADMINISTRATION OF THE STATE OF 
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FLORIDA, 
DIVISION DIRECTOR, FLORIDA DEPARTMENT OF HEALTH,  
Division of Medical Quality Assurance, 
GEORGE THOMAS,  
JASON ROSENBERG,  
ZACHARIAH P. ZACHARIAH,  
ELISABETH TUCKER, 
TRINA ESPINOLA,  
MERLE STRINGER,  
JAMES ORR,  
GARY WINCHESTER,  
NABIL EL SANADI,  
ROBERT NUSS,  
ONELIA LAGE,  
FRED BEARISON,  
DONALD MULLINS,  
BRIGETTE RIVERA GOERSCH,  
BRADLEY LEVINE,  

Defendants - Appellants. 

 
BROWARD COUNTY MEDICAL ASSOCIATION, 
BROWARD COUNTY PEDIATRIC SOCIETY, 
PALM BEACH COUNTY MEDICAL SOCIETY, 
FLORIDA PUBLIC HEALTH ASSOCIATION, 
UNIVERSITY OF MIAMI SCHOOL OF LAW AND YOUTH CLINIC, 
CHILDREN’S HEALTHCARE IS A LEGAL DUTY, INC., 
EARLY CHILDHOOD INITIATIVE FOUNDATION, 
AMERICAN ACADEMY OF PEDIATRICS, 
AMERICAN ACADEMY Of CHILD AND ADOLESCENT PSYCHIATRY, 
AMERICAN ACADEMY OF FAMILY PHYSICIANS, 
AMERICAN ACADEMY OF ORTHOPAEDIC SURGEONS, 
AMERICAN COLLEGE OF SURGEONS, 
AMERICAN COLLEGE OF PREVENTIVE MEDICINE, 
AMERICAN COLLEGE OF OBSTETRICIANS AND GYNECOLOGIST, 
AMERICAN CONGRESS OF OBSTETRICIANS AND GYNECOLOGISTS, 
AMERICAN PSYCHIATRIC ASSOCIATION, 
CENTER FOR CONSTITUTIONAL JURISPRUDENCE, 
DOCTORS FOR RESPONSIBLE GUN OWNERSHIP, 
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NATIONAL RIFLE ASSOCIATION OF AMERICA, 
AMERICAN MEDICAL ASSOCIATION, 
ACLU FOUNDATION OF FLORIDA, 
ALACHUA COUNTY MEDICAL SOCIETY, 
AMERICAN PUBLIC HEALTH ASSOCIATION, 
AMERICAN ASSOCIATION OF SUICIDOLOGY, 
SUICIDE AWARENESS VOICES OF EDUCATION, 
LAW CENTER TO PREVENT GUN VIOLENCE, 
 

Amicus Curiae. 

________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 

(July 28, 2015) 

ON PETITION FOR REHEARING 
 
 

Before TJOFLAT and WILSON, Circuit Judges, and COOGLER,* District Judge. 
 
TJOFLAT, Circuit Judge: 

We sua sponte vacate and reconsider our original opinion in this matter, 

reported at 760 F.3d 1195.  We substitute in its place the following opinion. 

The Governor of the State of Florida, other Florida officials, and members of 

the Board of Medicine of the Florida Department of Health (collectively, the 

“State”), appeal from the District Court’s grant of summary judgment and an 

                                           
* Honorable L. Scott Coogler, United States District Judge for the Northern District of 

Alabama, sitting by designation. 
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injunction in favor of a group of physicians and physician advocacy groups 

(collectively, “Plaintiffs”) enjoining enforcement of Florida’s Firearm Owners 

Privacy Act1 (the “Act”) on First and Fourteenth Amendment grounds. 

Society has traditionally accorded physicians a high degree of deference due 

to factors such as their superior knowledge, education, and “symbolic role as 

conquerors of disease and death.”  Paula Berg, Toward A First Amendment Theory 

of Doctor-Patient Discourse and the Right to Receive Unbiased Medical Advice, 

74 B.U. L. Rev. 201, 226 (1994).  This deference reaches its apex in the 

examination room.  When a patient enters a physician’s examination room, the 

patient is in a position of relative powerlessness.  The patient must place his or her 

trust in the physician’s guidance and submit to the physician’s authority.   

With this authority comes responsibility.  To protect patients, society has 

long imposed upon physicians certain duties and restrictions that operate to define 

the boundaries of good medical care.  In keeping with this tradition, the State 

passed the Act. 

The Act seeks to protect patient privacy by restricting irrelevant inquiry and 

record-keeping by physicians on the sensitive issue of firearm ownership.  The Act 

does not prevent physicians from speaking with patients about firearms generally.  

                                           
1 2011 Fla. Laws 112 (codified at Fla. Stat. §§ 381.026, 456.072, 790.338).   
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Nor does it prohibit specific inquiry or record-keeping about a patient’s firearm-

ownership status when the physician determines in good faith, based on the 

circumstances of that patient’s case, that such information is relevant to the 

patient’s medical care or safety, or the safety of others.   

Rather, the Act codifies the commonsense conclusion that good medical care 

does not require inquiry or record-keeping regarding firearms when unnecessary to 

a patient’s care—especially not when that inquiry or record-keeping constitutes 

such a substantial intrusion upon patient privacy.  Given this understanding of the 

Act, and in light of the longstanding authority of States to define the boundaries of 

good medical practice, we hold that the Act is, on its face, a permissible restriction 

of physician speech.  Plaintiffs remain free—as they have always been—to assert 

their First Amendment rights as an affirmative defense in any actions brought 

against them.  But we will not, by striking down the Act, effectively hand Plaintiffs 

a declaration that such a defense will be successful. 

Accordingly, we reverse the District Court’s grant of summary judgment in 

favor of Plaintiffs, and vacate the injunction against enforcement of the Act.  

I. 

 On June 2, 2011, Florida Governor Rick Scott signed the Act into law.  The 

Act created Fla. Stat. § 790.338, entitled “Medical privacy concerning firearms; 

prohibitions; penalties; exceptions,” and amended the Florida Patient’s Bill of 
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Rights and Responsibilities, Fla. Stat. § 381.026, to include several of the same 

provisions.  The Act also amended Fla. Stat. § 456.072, entitled “Grounds for 

discipline; penalties; enforcement,” to provide for disciplinary measures for 

violation of the Act.  The Florida legislature passed the Act in response to 

complaints from constituents that medical personnel were asking unwelcome 

questions regarding firearm ownership, and that constituents faced harassment or 

discrimination on account of their refusal to answer such questions or simply due 

to their status as firearm owners.2   

                                           
2 For example, in a widely publicized incident that took place in Ocala, a pediatrician, 

during a routine visit, asked a patient’s mother whether she kept any firearms in her home.  
Because she felt that the question constituted an invasion of her privacy, the mother refused to 
answer.  The pediatrician then terminated their relationship and advised the mother that she had 
thirty days to find a new doctor.  Fla. H.R. Comm. on Health & Human Servs., H.B. 155 (2011) 
Staff Analysis 2 (Apr. 7, 2011).  See also Fred Hiers, Family and pediatrician tangle over gun 
question, Ocala StarBanner, July 24, 2010, 
http://www.ocala.com/article/20100724/articles/7241001. 

In another incident, physicians refused to provide medical care to a nine-year-old 
“because they wanted to know if [the child’s family] had a firearm in their home.”  Audio CD: 
Regular Session Senate Floor Debate on HB 155, held by the Florida Senate (Apr. 27–28, 2011) 
at 26:32 (remarks of Sen. Evers) (on file with Florida Senate Office of the Secretary).  In another 
example, a legislator stated that, during an appointment with his daughter, a pediatrician asked 
that the legislator remove his gun from his home.  Audio CD: Regular Session House Floor 
Debate on HB 155, held by the Florida House of Representatives (Apr. 26, 2011) at 26:20 
(remarks of Rep. Artiles) (on file with Florida House of Representatives Office of the Clerk).  
Another legislator reported a complaint from a constituent that a health care provider falsely told 
him that disclosing firearm ownership was a Medicaid requirement.  Id. at 13:40 (remarks of 
Rep. Brodeur).  That legislator also relayed a complaint about a mother who was separated from 
her children while medical staff asked the children whether the mother owned firearms.  Id. 

Further incidents are recounted in a Joint Statement of Undisputed Facts filed by the 
parties in the District Court below.  Wollschlaeger v. Farmer, No. 1:11-CV-22026 (S.D. Fla. 
Nov. 11, 2011), Doc. 87. 
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The Act provides, in relevant part, that licensed health care practitioners and 

facilities (i) “may not intentionally enter” information concerning a patient’s 

ownership of firearms into the patient’s medical record that the practitioner knows 

is “not relevant to the patient’s medical care or safety, or the safety of others,” 

§ 790.338(1); (ii) “shall respect a patient’s right to privacy and should refrain” 

from inquiring as to whether a patient or his or her family owns firearms, unless 

the practitioner or facility believes in good faith that the “information is relevant to 

the patient’s medical care or safety, or the safety of others,” § 790.338(2); (iii) 

“may not discriminate” against a patient on the basis of firearm ownership, 

§ 790.338(5); and (iv) “should refrain from unnecessarily harassing a patient about 

firearm ownership,” § 790.338(6).3  

                                           
3 The full text of the challenged provisions is as follows:  

(1) A health care practitioner licensed under chapter 456 [of the Florida 
Statutes] or a health care facility licensed under chapter 395 [of the Florida 
Statutes] may not intentionally enter any disclosed information concerning 
firearm ownership into the patient’s medical record if the practitioner knows that 
such information is not relevant to the patient’s medical care or safety, or the 
safety of others. 

(2) A health care practitioner licensed under chapter 456 or a health care 
facility licensed under chapter 395 shall respect a patient’s right to privacy and 
should refrain from making a written inquiry or asking questions concerning the 
ownership of a firearm or ammunition by the patient or by a family member of the 
patient, or the presence of a firearm in a private home or other domicile of the 
patient or a family member of the patient.  Notwithstanding this provision, a 
health care practitioner or health care facility that in good faith believes that this 
information is relevant to the patient’s medical care or safety, or the safety of 
others, may make such a verbal or written inquiry. . . . 
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Violation of any of the provisions of the Act constitutes grounds for 

disciplinary action under § 456.072(2).  Fla. Stat. § 456.072(1)(nn).  Furthermore, 

“[v]iolations of the provisions of subsections (1)–(4) constitute grounds for 

disciplinary action under [Fla. Stat. §§] 456.072(2) and 395.1055.”  Fla. Stat. 

§ 790.338(8).  Thus, if the Board of Medicine of the Florida Department of Health 

(the “Board”) finds that a physician has violated the Act, the physician faces 

disciplinary measures including fines, restriction of practice, return of fees, 

probation, and suspension or revocation of his or her medical license.  Fla. Stat. 

§ 456.072(2).  An investigation culminating in disciplinary action may be initiated 

against a physician by the Department of Health or may be triggered by a citizen’s 

complaint.  Fla. Stat. § 456.073.  The minutes of a June 2, 2011, meeting of the 
                                                                                                                                        

(5) A health care practitioner licensed under chapter 456 or a health care 
facility licensed under chapter 395 may not discriminate against a patient based 
solely upon the patient’s exercise of the constitutional right to own and possess 
firearms or ammunition. 

(6) A health care practitioner licensed under chapter 456 or a health care 
facility licensed under chapter 395 shall respect a patient’s legal right to own or 
possess a firearm and should refrain from unnecessarily harassing a patient about 
firearm ownership during an examination. . . . 

Fla. Stat. § 790.338. 

The Act also contains related provisions concerning emergency medical personnel and 
insurance companies, affirming the right of patients to decline to answer physician questions, 
and affirming that the Act does not alter existing law regarding a physician’s authorization to 
choose patients.  § 790.338(3), (4), (7).  Plaintiffs do not appear to challenge these provisions, 
and, as the District Court held, because these provisions do not apply to physicians or do not 
regulate any conduct by physicians, Plaintiffs lack standing to challenge them. 
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Rules/Legislative Committee of the Board indicate that the Board is prepared to 

initiate disciplinary proceedings against a physician who violates the Act, stating 

that “the Committee [has] determined [that] violation of [the Act] falls under 

failure to comply with a legal obligation and the current disciplinary guidelines for 

this violation would apply.”  Fla. Bd. of Medicine Rules/Legislative Comm., 

Meeting Report, at 3 (Jun. 2, 2011), available at 

http://ww10.doh.state.fl.us/pub/medicine/Agenda_Info/Public_Information/Public_

Minutes/2011/Committees/R-L/060211_Minutes.pdf. 

On June 6, 2011, four days after Governor Scott signed the Act into law, 

Plaintiffs filed a 42 U.S.C. § 1983 action against the State in the United States 

District Court for the Southern District of Florida, alleging that the inquiry, record-

keeping, discrimination, and harassment provisions of the Act facially violate the 

First and Fourteenth Amendments of the United States Constitution, and seeking 

declaratory and injunctive relief.  Plaintiffs contended that the Act imposes an 

unconstitutional, content-based restriction on speech, is overbroad, and is 

unconstitutionally vague. 

On September 14, 2011, finding that Plaintiffs were likely to succeed on the 

merits, the District Court preliminarily enjoined enforcement of the inquiry, 

record-keeping, discrimination, and harassment provisions of the Act, together 
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with the provisions providing for discipline of physicians who violate the Act.  

Wollschlaeger v. Farmer, 814 F. Supp. 2d 1367, 1384 (S.D. Fla. 2011). 

On June 2, 2012, the District Court permanently enjoined enforcement of the 

inquiry, record-keeping, discrimination, and harassment provisions of the Act—

together with the related disciplinary provisions—holding, on cross motions for 

summary judgment, that all four provisions facially violated the First Amendment, 

and that the inquiry, record-keeping, and harassment provisions of the Act were 

void for vagueness.  Wollschlaeger v. Farmer, 880 F. Supp. 2d 1251, 1267–69 

(S.D. Fla. 2012). 

The District Court found that Plaintiffs had standing to sue because Plaintiffs 

were engaging in self-censorship to avoid potential disciplinary action, which 

constituted a cognizable injury-in-fact that was fairly traceable to the Act and 

redressable by injunction.  Id. at 1258–59.  The District Court also held that 

Plaintiffs’ claims were ripe, finding that delayed review would “cause hardship to 

Plaintiffs, who would continue to engage in self-censorship,” and that further 

factual development of the issues was unnecessary.  Id. at 1259.   

Turning to the merits, the District Court found that the Act imposed a 

content-based restriction on physicians’ speech on the subject of firearms.  Id. at 

1261.  The District Court rejected the State’s argument that the Act “constitute[s] a 

permissible regulation of professional speech or occupational conduct that imposed 
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a mere incidental burden on speech.”  Id. at 1262.  The District Court noted that, 

unlike the provisions of the Act, “[s]uch regulations govern the access or practice 

of a profession; they do not burden or prohibit truthful, non-misleading speech 

within the scope of the profession.”  Id. 

The District Court then assessed the State’s asserted interests in passing the 

Act.  The District Court acknowledged that the State has an interest in protecting 

its citizens’ Second Amendment right to keep and bear arms, but found that such a 

right is “irrelevant” to the Act and therefore is not “a legitimate or compelling 

interest for it.”  Id. at 1264.  The District Court found that, because the State acted 

on the basis of purely anecdotal information and provided no evidence that 

discrimination or harassment based on firearm ownership is pervasive, the State 

does not have a legitimate or compelling interest in protecting its citizens “from 

barriers to the receipt of medical care arising from [such] discrimination or 

harassment.”  Id. (quotation marks omitted).  However, the District Court found 

that Florida has legitimate—but perhaps not compelling—interests “in protecting 

patients’ privacy regarding their firearm ownership or use” and in the regulation of 

professions.  Id. at 1265.  

Balancing physicians’ free speech rights against the State’s legitimate 

interests in protecting patient privacy and regulating the professions, the District 

Court held that—regardless of whether strict scrutiny or some lesser standard 
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applied—the inquiry, record-keeping, discrimination, and harassment provisions of 

the Act could not pass constitutional muster.  Id. at 1265–67.  The District Court 

found that the State had failed to provide any evidence that the confidentiality of 

information regarding patients’ firearm ownership was at risk, noting that a patient 

may simply decline to provide such information, and that state and federal laws 

pertaining to the confidentiality of medical records provide adequate protection to 

patients.  Id. at 1267.  With regard to the regulation of professions, the District 

Court found that the Act lacked “narrow specificity,” id. at 1266 (quotation marks 

omitted), because the Act directly targets speech rather than merely imposing an 

incidental burden on speech.  Id. at 1266–67.  For similar reasons, the District 

Court further found that the Act is not the least restrictive means of achieving the 

State’s interests.  Id. at 1267.  Thus, the District Court held that the “balance of 

interests tip significantly in favor of safeguarding practitioners’ ability to speak 

freely to their patients.”  Id. at 1267. 

The District Court also held that the inquiry, record-keeping, and harassment 

provisions of the Act were unconstitutionally vague.  Id. at 1267–69.  With regard 

to the inquiry and record-keeping provisions, the District Court found that the 

“relevance standard” failed to provide sufficient guidance as to what conduct the 

Act prohibits.  Id. at 1268.  With regard to the harassment provision, the District 

Court noted that the term “harass” has an ordinary meaning that is readily clear, 
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id., but “[w]hat constitutes ‘unnecessary harassment’ is left to anyone’s guess,”  id. 

at 1269.  The District Court noted that it did not need to address Plaintiffs’ 

argument that the Act is overbroad because doing so would not change the 

outcome.  Id. at 1270 n.7. 

Thus, the District Court—finding the remaining provisions of the Act 

severable—granted Plaintiffs’ motion for summary judgment, and granted in part 

and denied in part the State’s motion for summary judgment.4  Id. at 1270.  

Accordingly, the District Court permanently enjoined the State from enforcing the 

record-keeping, inquiry, harassment, and discrimination provisions of the Act, 

§ 790.338(1), (2), (5), (6), and from enforcing § 790.338(8), to the extent that it 

provided that violations of § 790.338(1) and (2) constitute grounds for disciplinary 

action, and § 456.072(1)(nn), to the extent that it provided that violations of 

§ 790.338(1), (2), (5) and (6) constitute grounds for disciplinary action.  Id. 

On July 30, 2012, the State timely appealed the District Court’s judgment.  

We have jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1291. 

                                           
4 The District Court granted the State’s motion for summary judgment with respect to the 

provisions of the Act that neither apply to practitioners nor regulate any conduct by physicians, 
§ 790.338(3), (4), (7), finding that Plaintiffs lacked standing to challenge these provisions.  
Wollschlaeger v. Farmer, 880 F. Supp. 2d 1251, 1258 (S.D. Fla. 2012). 
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II. 

 We review a district court’s grant of summary judgment de novo.  Thomas v. 

Cooper Lighting, Inc., 506 F.3d 1361, 1363 (11th Cir. 2007).  “Summary judgment 

is appropriate when ‘there is no genuine issue of material fact and . . . the moving 

party is entitled to a judgment as a matter of law.’”  Id. (alteration in original) 

(quoting Fed. R. Civ. P. 56(c)).  A genuine issue of material fact exists “if the 

evidence is such that a reasonable jury could return a verdict for the nonmoving 

party.”  United States v. Four Parcels of Real Prop., 941 F.2d 1428, 1437 (11th 

Cir. 1991) (quotation marks omitted).   

We review a district court’s legal determinations de novo and ordinarily 

review its factual findings for clear error.  In the context of the First Amendment, 

however, we conduct an independent examination of the whole record, subjecting 

the District Court’s findings of ‘constitutional facts’—those facts “that involve the 

reasons the [defendant] took the challenged action”—to de novo review.  ACLU of 

Fla., Inc. v. Miami–Dade Cty. Sch. Bd., 557 F.3d 1177, 1206 (11th Cir. 2009).  We 

also review de novo questions concerning our subject matter jurisdiction, such as 

standing and ripeness.  Elend v. Basham, 471 F.3d 1199, 1204 (11th Cir. 2006). 

III. 

We begin by taking up the issue of justiciability.  The District Court found 

that Plaintiffs had standing to sue because they were engaging in self-censorship, 
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which constituted a cognizable injury-in-fact fairly traceable to the Act and 

redressable by injunction.  880 F. Supp. 2d at 1258–59.  The State contends that 

this was error, because the Act does not prohibit physicians from asking patients 

about firearm ownership, providing firearm safety counseling, or recording 

information concerning patients’ firearm ownership.  The State argues that 

physicians may engage in such conduct when it is relevant to patients’ care, and 

even when not relevant, the Act merely suggests that physicians “should refrain” 

from inquiring as to firearm ownership.  Fla. Stat. § 790.338(2).  Such hortatory 

language, the State argues, does not constitute a mandate that physicians must not 

inquire.  Thus, the State argues, because the Act does not in fact actually prohibit 

the conduct Plaintiffs wish to engage in, Plaintiffs lack standing to challenge the 

Act because they have not demonstrated injury-in-fact.  Moreover, the State 

argues, we have an obligation to read the Act as a mere recommendation that 

physicians refrain from irrelevant inquiry and record-keeping about firearms, in 

order to construe the Act as valid.   

We find that the District Court properly held that Plaintiffs’ claims are 

justiciable.  In order to have standing, “a claimant must present an injury that is 

concrete, particularized, and actual or imminent; fairly traceable to the defendant’s 

challenged behavior; and likely to be redressed by a favorable ruling.”  Davis v. 

FEC, 554 U.S. 724, 733, 128 S. Ct. 2759, 2768, 171 L. Ed. 2d 737 (2008).  
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However, “[s]tanding is not dispensed in gross.  Rather, a plaintiff must 

demonstrate standing for each claim he seeks to press and for each form of relief 

that is sought.”  Id. at 734, 128 S. Ct. at 2769 (citations omitted) (quotation marks 

omitted). 

At the outset, we note that Plaintiffs’ First Amendment challenge to the Act 

may be viewed as the functional equivalent of a First Amendment argument raised 

as an affirmative defense in a hypothetical case brought against a physician for 

asking irrelevant questions about firearms contrary to good medical practice.  A 

physician could raise such a defense in a disciplinary proceeding brought under the 

Act for such conduct, or, for that matter, in a malpractice action brought in court 

for such conduct.  For example, a patient could file a lawsuit alleging that a 

physician committed malpractice by unnecessarily harassing the patient about 

firearm ownership—just as a patient could potentially file a lawsuit alleging that a 

physician committed malpractice by unnecessarily harassing the patient about any 

other topic.  The physician could choose to admit to the purportedly harassing 

speech and plead the First Amendment as an affirmative defense, in effect 

contending that the court’s rejection of the affirmative defense would constitute 

state action in violation of the Constitution.  Indeed, leaving aside the Act, a 

physician facing malpractice liability for a wide swath of professional activity 

involving speech could theoretically raise a First Amendment defense. 
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In mounting a facial challenge to the Act, however, Plaintiffs sought a First 

Amendment defense to any action brought against a physician based on speech 

targeted by the Act.  The State contends that the only proper vehicle for Plaintiffs’ 

First Amendment defense is a live proceeding brought under the Act.  In other 

words, in arguing that Plaintiffs’ facial challenge is not justiciable, the State is 

saying that Plaintiffs must wait until they have been subjected to discipline 

pursuant to the Act. 

Crucial to resolving the standing question is the nature of Plaintiffs’ claims.  

“Under controlling case law, we apply the injury-in-fact requirement most loosely 

where First Amendment rights are involved, lest free speech be chilled even before 

the law or regulation is enforced.”  Harrell v. The Fla. Bar, 608 F.3d 1241, 1254 

(11th Cir. 2010) (citing Hallandale Prof’l Fire Fighters Local 2238 v. City of 

Hallandale, 922 F.2d 756, 760 (11th Cir. 1991)). 

 Plaintiffs’ sole alleged injury is self-censorship, which may be a cognizable 

injury-in-fact for standing purposes.  See id. (“[I]t is well-established that ‘an 

actual injury can exist when the plaintiff is chilled from exercising her right to free 

expression or forgoes expression in order to avoid enforcement consequences.’”  

(quoting Pittman v. Cole, 267 F.3d 1269, 1283 (11th Cir. 2001))).   

To establish a cognizable self-censorship injury for the purposes of a First 

Amendment claim, a plaintiff “must show that, as a result of his desired 

Case: 12-14009     Date Filed: 07/28/2015     Page: 17 of 152 Case: 12-14009     Date Filed: 08/18/2015     Page: 47 of 182 



18 

expression, (1) he was threatened with prosecution; (2) prosecution is likely; or (3) 

there is a credible threat of prosecution.”  Id. at 1260 (internal quotation marks 

omitted).  If a plaintiff proceeds under the credible-threat-of-prosecution prong, he 

must demonstrate: “[F]irst, that he seriously wishes to engage in expression that is 

at least arguably forbidden by the pertinent law, and second, that there is at least 

some minimal probability that the challenged rules will be enforced if violated.”  

Id. (emphasis omitted) (citations omitted) (quotation marks omitted).  “If a 

challenged law or rule was recently enacted, or if the enforcing authority is 

defending the challenged law or rule in court, an intent to enforce the rule may be 

inferred.”  Id. at 1257.   

Plaintiffs explain that, as part of the practice of preventative care, some 

physicians routinely ask patients whether they own firearms—either verbally or via 

a screening questionnaire—and provide firearm safety counseling, as part of a 

larger battery of questions and counseling regarding health and safety risks 

(including, for example, poisonous chemicals in the home, alcohol, tobacco, and 

swimming pools).  After passage of the Act, Plaintiffs have curtailed or eliminated 

this practice for fear of facing discipline.5 

                                           
5 Plaintiffs’ Complaint lays out the specifics of individual physicians’ practices regarding 

firearm inquiries and safety counseling.  For example, prior to passage of the Act, Dr. 
Wollschlaeger asked his patients to complete a questionnaire that included questions regarding 
firearm ownership, and routinely orally asked patients whether they owned firearms if other risk 
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Plaintiffs have established that they wish to engage in conduct that is at least 

arguably forbidden by the Act.  In their practice of preventative medicine, 

Plaintiffs wish to ask questions and record information regarding firearms as a 

matter of routine—without making a particularized determination of relevance—

which implies that some such inquiry and recordation will not be relevant to the 

health and safety of patients or others and thus would be prohibited by the Act.  

The Act was recently enacted, and the State is defending it, so we may infer that 

                                                                                                                                        

factors were present—such as when patients had children in the home, were suffering from 
addiction, depression, or suicidal ideation, had an unstable family environment, or were involved 
in a domestic-violence situation—to provide firearm safety counseling tailored to the patient’s 
circumstances.  After passage of the Act, Dr. Wollschlaeger has removed the firearms-related 
questions from his questionnaire and no longer orally asks questions regarding firearm 
ownership or discusses firearms as part of his standard preventative counseling. 

The other physicians who are party to this suit have limited their practice of asking 
questions and providing counseling about firearm safety, but still do so to varying degrees.  For 
example, prior to passage of the Act, Dr. Schaechter and Dr. Schectman routinely asked their 
patients questions regarding firearm ownership and entered related information into their medical 
records.  They have continued this practice even after passage of the Act because they believe in 
good faith that such questions and information are relevant to their patients’ care.  However, they 
now refrain from asking follow-up questions when patients or their parents seem upset by the 
initial screening question, when, prior to passage of the Act, they would not have refrained.  
Similarly, Dr. Gutierrez continues to use a patient questionnaire that includes a question about 
firearm ownership, but has resolved to refrain from asking any follow-up questions should a 
patient initially appear disinclined to discuss the topic.  Dr. Sack has ended his previous practice 
of beginning his firearm safety counseling by asking patients whether they have a firearm in the 
house.  However, he has continued to provide firearm safety counseling, framing it in 
hypothetical terms not tailored to his patients’ individual circumstances.  Dr. Fox-Levine has, 
since passage of the Act, removed questions regarding firearm ownership from her intake 
questionnaire, but continues to advise some patients about firearm safety, framing her advice in 
hypothetical terms.   
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there is at least some probability that the Act will be enforced if violated.6  Thus, 

Plaintiffs have established a cognizable self-censorship injury for their First 

Amendment claims.7 

Similarly, to establish a cognizable self-censorship injury for the purposes of 

a vagueness claim, a plaintiff must show that: “(1) he seriously wishes to [speak]; 

(2) such [speech] would arguably be affected by the rules, but the rules are at least 

arguably vague as they apply to him; and (3) there is at least a minimal probability 

that the rules will be enforced, if they are violated.”  Id. at 1254 (emphasis omitted) 

(footnote omitted) (citations omitted).  Notably, “it is the existence, not the 

imposition, of standardless requirements that causes [the] injury.”  Id. (alteration in 

original) (quoting CAMP Legal Def. Fund, Inc. v. City of Atlanta, 451 F.3d 1257, 

1275 (11th Cir. 2006)). 

For the reasons discussed above, Plaintiffs have met the first and third 

prongs.  With regard to the second prong, Plaintiffs argue that it is unclear whether 
                                           

6 We note that the Act does not provide for criminal penalties, but only disciplinary action 
by the Board.  Nevertheless, for standing purposes, the threat of disciplinary action may be 
sufficient.  See Harrell v. The Fla. Bar, 608 F.3d 1241, 1248, 1260 (11th Cir. 2010) (finding an 
attorney had standing to challenge the state bar’s attorney advertising rules when the 
consequence for noncompliance was disciplinary action, such as disbarment). 

7 We acknowledge that the harassment and discrimination provisions of the Act in 
particular, § 790.338(5) and (6), prohibit conduct that may involve little to no speech.  
Nevertheless, Plaintiffs claim self-censorship as a result of all four challenged provisions of the 
Act.  As all four challenged provisions regulate conduct that arguably involves speech, this is 
sufficient for standing purposes.  We need not, of course, evaluate the merits of these claims at 
the standing stage. 
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routine inquiries and record-keeping regarding firearms, made as part of the 

practice of preventative medicine and not based on patients’ particularized 

circumstances, qualify as “relevant” to health and safety, and that the law does not 

define the terms “unnecessarily harassing” or “discriminate,” leaving physicians 

without guidance as to what conduct the Act prohibits and when physicians may be 

subject to discipline for conduct patients may unpredictably deem objectionable.  

Without determining, at this stage, the ultimate merits of Plaintiffs’ argument, we 

accept that the language Plaintiffs point to is at least arguably vague.  Thus, 

Plaintiffs have established a cognizable self-censorship injury for their vagueness 

claim. 

Plaintiffs claim that they curtailed their firearms inquiry and counseling 

practices due to the Act, and that they would resume those practices but for the 

Act.  Thus, Plaintiffs’ self-censorship injury is fairly traceable to passage of the 

Act, and redressable by injunction.  Accordingly, Plaintiffs have standing. 

The State argues that Plaintiffs lack standing with regard to the inquiry 

provision of the Act because the provision in fact prohibits nothing at all.  Thus, 

the State claims, Plaintiffs’ fear that they will face discipline is not objectively 

reasonable.  See Wilson v. State Bar of Ga., 132 F.3d 1422, 1428 (11th Cir. 1998) 

(“A party’s subjective fear that she may be prosecuted for engaging in expressive 

activity will not be held to constitute an injury for standing purposes unless that 
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fear is objectively reasonable.”).  Under the State’s proposed construction, the Act 

merely recommends that physicians “should refrain” from asking questions about 

firearms unless relevant, and that such hortatory language does not constitute a bar 

on speech.  The State points out that the Executive Director of the Board stated in a 

letter—posted to the Board’s website shortly after Plaintiffs filed suit—that the 

Board does not interpret the inquiry provision as a prohibition, but rather as a 

recommendation (contradicting a letter the Executive Director had previously 

mailed to Florida physicians stating the opposite).  Accordingly, the State 

contends, there is no credible threat of enforcement with regard to the inquiry 

provision. 

We disagree.  Laws—such as the Act—that provide for disciplinary action 

in case of violation should generally not be interpreted as hortatory.  Compare 

Liesegang v. Sec’y of Veterans Affairs, 312 F.3d 1368, 1377 (Fed. Cir. 2002) (“In 

the absence of any consequences for noncompliance, [a law’s] timing provisions 

are at best precatory rather than mandatory.”), with Kittay v. Kornstein, 230 F.3d 

531, 538 n.3 (2d Cir. 2000) (noting that attorney disciplinary rules “are mandatory 

in character” because they “state the minimum level of conduct below which no 

lawyer can fall without being subject to disciplinary action” (quotation marks 

omitted)), and Edwards v. Born, Inc., 792 F.2d 387, 391–92 (3d Cir. 1986) (noting 

that attorney disciplinary rules “are mandatory” because attorneys are subject to 
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discipline for violating them).  Thus, despite the Board’s position—insofar as the 

Executive Director’s letters represent it—that the inquiry provision constitutes a 

recommendation rather than a mandate, the fact that the Act provides for 

disciplinary action against Plaintiffs in case of a violation provides evidence that 

Plaintiffs’ fear that they may face discipline is objectively reasonable for standing 

purposes.  Notably, this is not a generalized fear of disciplinary action, but rather a 

specific apprehension by a specific group—physicians—whose conduct the Act 

targets.  But cf. Clapper v. Amnesty Int’l USA, 568 U.S. ___, 133 S. Ct. 1138, 

1143, 185 L. Ed. 2d 264 (2013) (holding that attorneys and various human rights, 

labor, legal, and media organizations cannot “manufacture standing” to challenge a 

provision of the Foreign Intelligence Surveillance Act of 1978 “by choosing to 

make expenditures based on hypothetical future harm” where plaintiffs merely 

speculate that the government will target their communications, and so the costs 

they incurred were a product of their generalized fear of surveillance). 

Moreover, we note that the Board has not been consistent in its position that 

the inquiry provision is hortatory, as indicated by the Executive Director’s first 

letter stating the contrary.  The State is also inconsistent in its interpretation of the 

“should refrain” language in its briefs.  For instance, it repeatedly characterizes 

identical language in the harassment provision of the Act as a mandatory 

prohibition against unnecessary harassment.  State’s Br. at 1, 6, 18, 27, 35 n.8, 39.  
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It also describes the inquiry provision itself as “proscrib[ing] . . . inquiries,” id. at 

11, and “prohibit[ing] conduct,” id. at 39.  Cf. Wilson, 132 F.3d at 1428–29 

(holding that disbarred attorneys lacked standing to challenge State Bar rules that 

limit the ways in which disbarred attorneys can represent themselves to the public 

or have contact with clients where “the State Bar ha[d] repeatedly and consistently 

taken the position that the [challenged rules] ha[d] no application to the types of 

scenarios the disbarred attorneys have posed”). 

Neither is it controlling that, as the State contends, the Florida Supreme 

Court interpreted the term “should” as hortatory in reviewing Florida’s Code of 

Judicial Conduct.  See In re Code of Judicial Conduct, 643 So. 2d 1037, 1041 (Fla. 

1994).  Such interpretation is irrelevant to determining what effect the Florida 

legislature intended to give language in the Act.  Thus, Plaintiffs’ fear that they 

may face discipline under the inquiry provision is objectively reasonable.8 

                                           
8 We do not accept Plaintiffs’ argument that construing the inquiry provision’s “should 

refrain” language as hortatory would render meaningless the portion of the provision allowing 
physicians to nevertheless make firearm inquiries when doing so would be relevant to care and 
safety.  See Corley v. United States, 556 U.S. 303, 314, 129 S. Ct. 1558, 1566, 173 L. Ed. 2d 443 
(2009) (“[A] statute should be construed so that effect is given to all its provisions, so that no 
part will be inoperative or superfluous, void or insignificant.” (quotation marks omitted)).  Even 
if we were to construe the inquiry provision as a mere recommendation that physicians refrain 
from inquiring about firearms, it is perfectly reasonable that the legislature may wish to 
withdraw this recommendation should the inquiry be relevant in a given case.  Nevertheless, we 
find that the inquiry clause is not a mere recommendation, and our rejection of Plaintiffs’ 
argument does not alter the result of our standing inquiry. 
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The State also argues that Plaintiffs lack standing with regard to the record-

keeping provision of the Act because it only proscribes the entry of firearm 

information that is not relevant to medical care or safety, and Plaintiffs claim no 

injury arising from a wish to record irrelevant information.  However, Plaintiffs 

claim an injury to their practice of preventative medicine arising from not being 

free to record the firearm information of every patient as a matter of course.  

Some—perhaps the majority—of these records will therefore be irrelevant to the 

care and safety of patients and others.  Thus, the State’s argument is unavailing: 

Plaintiffs claim an injury arising, in part, from a desire to record irrelevant 

information.   

Accordingly, we find that the District Court properly held that Plaintiffs 

have standing to challenge the Act.  We also find that the District Court properly 

held that Plaintiffs’ claims are ripe for adjudication.9 

IV. 

 Now for the merits of Plaintiffs’ claims.  Plaintiffs’ facial attacks on the Act 

arise under two separate provisions of the Constitution.  First, they contend that 

§ 790.338(1), (2), (5), (6)—the record-keeping, inquiry, discrimination, and 

                                           
9 The State does not renew on appeal its argument that Plaintiffs’ claims are not ripe.  

Thus, we will not address the issue in detail. 
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harassment provisions of the Act10—impermissibly trench upon their rights under 

the First Amendment.  In their view, the Act is a content-based restriction on 

speech and as such, is subject to—and fails—strict scrutiny.  Plaintiffs also assert 

that the Act is overbroad; that is, they claim that even if the Act’s regulation of 

speech is constitutional in a limited number of situations, it nonetheless proscribes 

a substantial amount of legitimate speech, and must fall.  Second, Plaintiffs argue 

that the Act violates their rights under the Due Process Clause of the Fourteenth 

Amendment, in that the Act’s terms are so vague that they fail to put a person of 

ordinary intelligence on notice as to what the Act prohibits.   

We will begin with the latter contention and then move to the First 

Amendment challenges.  See Borgner v. Brooks, 284 F.3d 1204, 1208 (11th Cir. 

2002) (“Before analyzing [the challenged state statute] under the [appropriate level 

of First Amendment scrutiny], we must first determine whether the statute, taken 

as a whole, is clear as far as what is required and what is prohibited.”). 

A. 

Under “[t]he void-for-vagueness doctrine[,] . . . ‘a statute which either 

forbids or requires the doing of an act in terms so vague that [persons] of common 

                                           
10 Plaintiffs’ challenge is limited to these four provisions.  Accordingly, unless context 

demands otherwise, future references to the Act should be understood to refer only to these 
provisions. 
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intelligence must necessarily guess at its meaning and differ as to its application, 

violates the first essential of due process of law.’”  Harris v. Mexican Specialty 

Foods, Inc., 564 F.3d 1301, 1310 (11th Cir. 2009) (third alteration in original) 

(quoting Roberts v. U.S. Jaycees, 468 U.S. 609, 629, 104 S. Ct. 3244, 3256, 82 L. 

Ed. 2d 462 (1984)).  Thus, a statute is unconstitutionally vague if “it leaves the 

public uncertain as to the conduct it prohibits or leaves judges and jurors free to 

decide, without any legally fixed standards, what is prohibited and what is not in 

each particular case.”  Giaccio v. Pennsylvania, 382 U.S. 399, 402–03, 86 S. Ct. 

518, 520–21, 15 L. Ed. 2d 447 (1966). 

The Supreme Court has explained that “standards of permissible statutory 

vagueness are strict in the area of free expression.”  NAACP v. Button, 371 U.S. 

415, 432, 83 S. Ct. 328, 337, 9 L. Ed. 2d 405 (1963).  Nonetheless, “perfect clarity 

and precise guidance have never been required even of regulations that restrict 

expressive activity.”  Ward v. Rock Against Racism, 491 U.S. 781, 794, 109 S. Ct. 

2746, 2755, 105 L. Ed. 2d 661 (1989) (citation omitted); see also Grayned v. City 

of Rockford, 408 U.S. 104, 110, 92 S. Ct. 2294, 2300, 33 L. Ed. 2d 222 (1972) 

(“Condemned to the use of words, we can never expect mathematical certainty in 

our language.”).  As such, “speculation about possible vagueness in hypothetical 

situations not before the Court will not support a facial attack on a statute when it 

is surely valid in the vast majority of its intended applications.”  Hill v. Colorado, 
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530 U.S. 703, 733, 120 S. Ct. 2480, 2498, 147 L. Ed. 2d 597 (2000) (citation 

omitted) (quotation marks omitted). 

We begin by setting forth our understanding of the meaning of each of the 

challenged provisions, after which we address Plaintiffs’ specific contentions.  See 

Broadrick v. Oklahoma, 413 U.S. 601, 617 n.16, 93 S. Ct. 2908, 2919, 37 L. Ed. 2d 

830 (1973) (“[A] federal court must determine what a state statute means before it 

can judge its facial constitutionality.”).  We do so in light of the familiar principle 

that where a statute is “readily susceptible to a narrowing construction that avoids 

constitutional infirmities,” we must uphold it.  See Fla. Right to Life, Inc. v. Lamar, 

273 F.3d 1318, 1326 (11th Cir. 2001). 

1. 

The record-keeping provision prohibits physicians from “intentionally 

enter[ing] any disclosed information concerning firearm ownership into the 

patient’s medical record if the [physician] knows that such information is not 

relevant to the patient’s medical care or safety, or the safety of others.”  Fla. Stat. 

§ 790.338(1).  We note three salient points with regard to this provision.  First, the 

substantive prohibition contained in the first clause—that a physician may not 

“intentionally enter any disclosed information concerning firearm ownership,” 

id.—is conditioned on a relevancy requirement in the second clause.  See New 

Oxford American Dictionary 865 (3d ed. 2010), available at 
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http://www.oxforddictionaries.com/definition/american_english/if (defining “if,” 

in the first sense, as a conjunction which “introduc[es] a conditional clause”).  The 

substantive prohibition applies only when the condition in the second clause is 

met—i.e., when a physician knows that information concerning firearm ownership 

is not relevant to the patient’s medical care or safety, or the safety of others.  

Logically, when a physician does not know that information concerning firearm 

ownership is irrelevant to the patient’s medical care or safety, or the safety of 

others, the prohibition does not apply. 

 Second, and relatedly, the statute is written to require a high degree of 

certainty as to non-relevance on the part of the physician before the prohibition 

takes effect.  By its terms, the provision only prohibits physicians from entering 

information concerning firearm ownership when the physician has knowledge of 

irrelevance.  Any mental state regarding irrelevance that does not rise to the level 

of knowledge would not trigger the prohibition. 

Finally, of course, if the prohibition applies only when a physician knows the 

information to be irrelevant, then the critical issue is the meaning of the relevancy 

requirement.  Plaintiffs argue that the provision is vague because it does not 

provide them with sufficient notice as to when record-keeping regarding firearms 

is relevant to medical care or safety.  Plaintiffs note that the Act does not specify 

whether a physician must make a particularized finding of relevance for each 
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patient or whether a physician’s general belief that firearms are always relevant 

will suffice.  They also argue that the Act does not specify if a physician must 

believe that firearm information is relevant at the time of inquiry and record-

keeping, or if a good-faith belief that the information may later become relevant 

(such as in the practice of preventative medicine) satisfies the requirements of the 

Act.  Plaintiffs contend that, because a reading that information about firearms is 

always relevant would render the Act meaningless, physicians reasonably fear that 

the Act requires some higher, unspecified level of relevance.   

We find that recourse to plain meaning resolves the issue.  See Johnson v. 

Governor of Fla., 405 F.3d 1214, 1247 (11th Cir. 2005) (en banc) (“The first step 

in statutory interpretation requires that courts apply the plain meaning of the 

statutory language unless it is ambiguous.”).  “Relevant” means “[r]elated to the 

matter at hand; to the point; pertinent.”  American Heritage Dictionary of the 

English Language 1098 (William Morris ed., 1969).  We agree that the Act’s 

relevancy requirement does not have a neat, one-size-fits-all definition; rather, 

relevancy is necessarily determined on a case-by-case basis.  That is, whether 

information is related to the matter at hand depends entirely on the specifics of the 

matter at hand.  A reading that information about firearm ownership is relevant in 

every case would, indeed, render the record-keeping provision superfluous, but this 

problem is easily avoided by adhering to a plain-meaning construction of relevancy 
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as an ad hoc determination, requiring a physician to base his or her calculation as 

to the relevancy of a patient’s firearms-ownership status on particularized 

information about the patient.  By employing a flexible relevancy standard, the Act 

provides physicians with the freedom to record information regarding firearm 

ownership whenever doing so would be part of the practice of good medicine. 

Taking these three points together, we think the record-keeping provision 

stands for the simple proposition that a physician may not record a patient’s 

firearm-ownership status unless the physician believes that—because of some 

particularized information about the individual patient, for example, that the 

patient is suicidal or has violent tendencies—the patient’s firearm-ownership status 

pertains to the patient’s medical care or safety, or the safety of others.  The record-

keeping provision is sufficiently clear that a person of common intelligence need 

not guess as to what it prohibits.   

2. 

The inquiry provision is phrased slightly differently, but we think it is 

substantially similar to the record-keeping provision in terms of its practical effect.  

This provision directs physicians to 

refrain from making a written inquiry or asking questions concerning 
the ownership of a firearm or ammunition by the patient or by a 
family member of the patient, or the presence of a firearm in a private 
home or other domicile of the patient or a family member of the 
patient.  Notwithstanding this provision, a [physician] . . . that in good 
faith believes that this information is relevant to the patient’s medical 
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care or safety, or the safety of others, may make such a verbal or 
written inquiry. 

Fla. Stat. § 790.338(2).   

Here again, the substantive prohibition is qualified by a relevancy 

requirement, effectively providing that physicians may inquire whenever they 

believe in good faith that firearm ownership information is relevant to medical care 

or safety.  Again, the provision sets a high bar as to the mental state necessary to 

trigger the prohibition: a physician must lack any good-faith belief as to the 

relevancy of the information.  The provision does not require physicians to have 

knowledge of relevance before speaking, but only a good-faith belief as to 

relevance.  Although this is phrased differently than the record-keeping provision’s 

relevancy requirement, we think the two provisions form two sides of the same 

coin.  The prohibitions apply when a physician knows the information to be 

irrelevant and do not apply if the physician has a good-faith belief that the 

information is relevant. 

And, as with the record-keeping provision, the relevancy clause is also key 

here.  Plaintiffs again assert that the term “relevant” is vague, but as we observed 

above, in context, this requirement simply means that a physician should base his 

or her calculation as to the relevancy of a patient’s ownership of firearms on 

particularized information about the patient.  Thus, a physician may make inquiries 

as to the firearms-ownership status of any or all patients, so long as he or she does 
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so with the good-faith belief—based on the specifics of the patient’s case—that the 

inquiry is relevant to the patient’s medical care or safety, or the safety of others.  If, 

for example, the physician seeks firearm information to suit a personal agenda 

unrelated to medical care or safety, he or she would not be making a “good-faith” 

inquiry, and so the Act plainly directs him to refrain from inquiring.   

Accordingly, we conclude that the inquiry provision is sufficiently clear that 

a person of common intelligence need not guess as to what it prohibits.   

3. 

 Finally,11 the harassment provision also contains the same basic elements as 

the first two provisions, albeit with a few modifications.  The harassment provision 

directs physicians to “refrain from unnecessarily harassing a patient about firearm 

ownership during an examination.”  Fla. Stat. § 790.338(6).  Like the record-

keeping and inquiry provisions, the harassment provision does not impose a flat 

ban on the speech at issue, but rather qualifies its ban—here, with a necessity 

requirement.  Under the terms of the statute, physicians are only prohibited from 

harassing patients about firearm ownership when such harassment is unnecessary. 

                                           
11 Plaintiffs have not cross-appealed the District Court’s holding that the discrimination 

provision, § 790.338(5), is not void for vagueness.  As a result, we need not address their 
argument that what constitutes “discrimination” under the provision is unclear. 
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One way in which the harassment provision differs from the previous two 

provisions, however, is with regard to the mental-state standard that triggers the 

substantive prohibition.  Instead of imposing a high bar before prohibiting the 

speech—requiring knowledge of irrelevance or the absence of a good-faith belief 

of relevance—the harassment provision flips this formula, imposing a relatively 

high bar before permitting the speech.  Harassment about firearm ownership is 

only permitted when necessary.  We are not troubled by this inversion, however, 

because although, as we discuss below, we can imagine scenarios in which 

“harassment” might be warranted, even advisable, we think that in the majority of 

cases, it will not be.  Imposing a more rigorous standard before permitting record-

keeping or inquiry might present a more difficult question, but we do not think it 

inappropriate as a prerequisite to permitting “harassing.” 

 Finally, we think that the necessity requirement, like the record-keeping and 

inquiry provisions, when read in the context of the provision and the Act as a 

whole, also has the effect of requiring a particularized determination by the 

physician as to relevance.  See Young v. Progressive Se. Ins. Co., 753 So. 2d 80, 84 

(Fla. 2000) (“[A]ll parts of a statute must be read together in order to achieve a 

consistent whole,” and “‘[w]here possible, courts must give effect to all statutory 

provisions and construe related statutory provisions in harmony with one 

another’”), cited with approval in Borgner, 284 F.3d at 1208.   
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Two points inform this conclusion.  First, the harassment provision contains 

an explicit temporal limitation: unnecessary harassment is prohibited “during an 

examination.”  Fla. Stat. § 790.338(6).  Since the purpose of a medical examination 

is the provision of medical care, it seems logical to assume that if any harassment 

is permissible within that context, it must be related to the purpose of the medical 

examination.  Second, the relevancy requirements present in both the record-

keeping and inquiry provisions illuminate the meaning of the necessity 

requirement in the harassment provision.  These requirements manifestly turn on a 

particularized determination by the physician as to the relevancy of the speech to 

the medical care or safety of the patient, or the safety of others.  While that link is 

not made explicit in connection with the necessity requirement, the clear 

implication, given this pattern, is that the necessity requirement is directed to the 

same object: the medical care or safety of the patient, or the safety of others.   

Plaintiffs express concern that the relevancy determination will hinge solely 

on a particular patient’s subjective understanding of what constitutes “unnecessary 

harassment,” and that as a result, they may be subjected to liability or discipline on 

an arbitrary basis.  Were this indeed the case, the provision would likely be invalid.  

See Conant v. Walters, 309 F.3d 629, 639 (9th Cir. 2002) (holding a statute 

providing for administrative action against physicians who engage in speech that 

“the patient believes to be a recommendation of marijuana” lacks the requisite 
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narrow specificity under the First Amendment); see also Thomas v. Collins, 323 

U.S. 516, 535, 65 S. Ct. 315, 325, 89 L. Ed. 430 (1945) (striking on First 

Amendment grounds a statute criminalizing solicitation of membership for certain 

unions without state license because the statute did not distinguish between 

solicitation and advocacy, and so “put[] the speaker . . . wholly at the mercy of the 

varied understanding of his hearers and consequently of whatever inference may be 

drawn as to his intent and meaning”). 

 Again, we find the plain meaning of the term sufficient to dispel these fears.  

“Harass” means “[t]o disturb or irritate persistently.”  American Heritage 

Dictionary of the English Language 600 (William Morris ed. 1969).  When read in 

the context of the Act as a whole, the harassment provision communicates that 

physicians should not disparage firearm-owning patients, and should not persist in 

attempting to speak to the patient about firearm ownership when the subject is not 

relevant to medical care or safety.  Like the other provisions of the Act, the 

harassment provision targets physicians who wish to pursue an agenda unrelated to 

medical care or safety. 

Although the District Court found the modifier “unnecessarily” to be 

problematic, we disagree.  The modifier in fact allows physicians the freedom to 

challenge—i.e., “harass”— patients regarding firearms when, under the 

particularized circumstances of the patient’s case, doing so is necessary for health 
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or safety reasons, even if the patient might find the physician’s advice unwelcome.  

For example, if a patient is suicidal, a physician may wish to attempt to persuade 

the patient to remove firearms from the patient’s home, even if the patient initially 

objects.  So even if the patient considers the physician’s health and safety advice 

related to firearms to be harassing, the inclusion of the modifier “unnecessarily” 

leaves room for physicians to deliver such advice when necessary to medical care 

or safety, consistent with the Act’s other provisions.  The harassment provision is 

sufficiently clear that a person of common intelligence need not guess as to what it 

prohibits.   

As a final point, we note that patients by themselves cannot subject 

physicians to discipline.  Patients may file a complaint which triggers an 

investigation by the Board, or they may bring a malpractice action, but so long as a 

physician is operating in good faith within the boundaries of good medical 

practice, and is providing only firearm safety advice which is relevant and 

necessary, he or she need not fear discipline at the hands of the Board or a money 

judgment in a court of law. 

4. 

To summarize, we read the Act to prohibit record-keeping about firearm 

ownership only when the physician knows such information to be irrelevant to the 

patient’s medical care or safety, or the safety of others; inquiry about firearm 
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ownership only when the physician lacks a good-faith belief that the information is 

relevant to the patient’s medical care or safety, or the safety of others; and 

harassment about firearm ownership only when the physician does not believe it 

necessary to the patient’s medical care or safety, or the safety of others.   

Having determined that the record-keeping, inquiry, and harassment 

provisions are of sufficient clarity to conform to the requirements of due process, 

we hold that the District Court erred in finding them void for vagueness. 

B. 

We turn now to the first of Plaintiffs’ First Amendment challenges.  We 

need only proceed to apply First Amendment scrutiny to the Act if it regulates 

activity that falls within the ambit of the First Amendment’s protections.  

Therefore, we begin our analysis by resolving a necessary preliminary issue: 

whether any of the challenged provisions implicate a significant amount of 

“speech” as that term is understood in the context of First Amendment law. 

1. 

Under the First and Fourteenth Amendments, States are prohibited from 

“mak[ing] [any] law . . . abridging the freedom of speech.”  U.S. Const. amend. I.12  

                                           
12 The First Amendment’s prohibition is applied against the States through the Fourteenth 

Amendment’s Due Process Clause.  Schneider v. New Jersey, 308 U.S. 147, 160, 60 S. Ct. 146, 
150, 84 L. Ed. 155 (1939); see also Cantwell v. Connecticut, 310 U.S. 296, 303, 60 S. Ct. 900, 
903, 84 L. Ed. 1213 (1940). 
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“The First Amendment literally forbids the abridgment only of ‘speech,’ but we 

have long recognized that its protection does not end at the spoken or written 

word.”  Texas v. Johnson, 491 U.S. 397, 404, 109 S. Ct. 2533, 2539, 105 L. Ed. 2d 

342 (1989).  Conduct may also be “sufficiently imbued with elements of 

communication to fall within the scope of the First and Fourteenth Amendments.”  

Spence v. Washington, 418 U.S. 405, 409, 94 S. Ct. 2727, 2730, 41 L. Ed. 2d 842 

(1974).  To determine whether particular conduct implicates the protections of the 

First Amendment, we look to whether it is “inten[ded] to convey a particularized 

message,” and whether, under the circumstances, it is highly likely “that the 

message would be understood by [observers].”  Johnson, 491 U.S. at 404, 109 S. 

Ct. at 2539 (quoting Spence, 418 U.S. at 410–11, 94 S. Ct. at 2730). 

It would seem under this definition— indeed, under almost any measure—

that asking questions and writing down answers constitute protected expression 

under the First Amendment.  However, the State argues that the Act escapes First 

Amendment scrutiny because it is directed toward conduct—the practice of 

medicine.  While seemingly conceding (as it must) that asking questions and 

writing down answers would receive First Amendment protection if it occurred 

between strangers on a street corner, the State asserts that because the activity is 

conducted by a physician as part of the practice of the medical profession, and 

because the medical profession has long been subject to close regulation by the 
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State, the fact that the law restricts oral and written communication is of no 

consequence whatever. 

The State finds support for this proposition in Locke v. Shore, 634 F.3d 1185 

(11th Cir. 2011).  In that case, we said that “[a] statute that governs the practice of 

an occupation is not unconstitutional as an abridgement of the right to free speech, 

so long as any inhibition of that right is merely the incidental effect of observing an 

otherwise legitimate regulation.”  Id. at 1191 (quoting Accountant’s Soc. of Va. v. 

Bowman, 860 F.2d 602, 604 (4th Cir. 1988)).  That is true so far as it goes, but the 

State’s proffered interpretation begs the question we must answer here.  An 

inhibition of professionals’ freedom of speech does not violate the First 

Amendment “so long as” it is “merely the incidental effect of . . . an otherwise 

legitimate regulation.”  Id. (emphasis added).  The State’s analysis proceeds at 

such a high level of generality that all laws regulating the practice of a profession 

would necessarily impose only incidental burdens on speech, and so would always 

pass muster under the First Amendment.  This cannot be the case. 

The State also cites Justice White’s concurring opinion in Lowe v. SEC, 472 

U.S. 181, 211–36, 105 S. Ct. 2557, 2573–86, 86 L. Ed. 2d 130 (1985), but we do 

not find anything in that opinion that would countenance the idea that the entire 

category of professional regulation touches only on conduct, and thus lies beyond 

the reach of the First Amendment.  Indeed, Justice White recognized that “[a]t 
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some point, a measure is no longer a regulation of a profession but a regulation of 

speech or of the press; beyond that point, the statute must survive the level of 

scrutiny demanded by the First Amendment.”  Id. at 230, 105 S. Ct. at 2583; see 

also Holder v. Humanitarian Law Project, 561 U.S. 1, 28, 130 S. Ct. 2705, 2724, 

177 L. Ed. 2d 355 (2010) (explaining that when “the conduct triggering coverage 

under [a] statute consists of communicating a message . . . we must [apply] a more 

demanding standard” of scrutiny than that applied to regulations of 

noncommunicative conduct (second modification in original)); Miller v. Stuart, 

117 F.3d 1376, 1382 (11th Cir. 1997) (holding that a state may not insulate a 

regulation of commercial speech from First Amendment review simply by 

classifying the speech as part of the profession of accountancy); King v. Governor 

of N.J., 767 F.3d 216, 228–29 (3d Cir. 2014) (rejecting the argument that verbal 

communications become “conduct” when they are used to deliver professional 

services), cert. denied 575 U.S. ___, ___ S. Ct. ___, 2015 WL 1959131 (May 4, 

2015). 

Our task, then, is to determine whether any provision of the Act crosses the 

boundary between a law regulating professional conduct with an incidental effect 

on speech, and a law regulating protected speech, which “must survive the level of 

scrutiny demanded by the First Amendment.”  Lowe, 472 U.S. at 230, 105 S. Ct. at 

2583 (White, J., concurring). 
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The record-keeping provision of the Act, § 790.338(1), prohibits physicians 

from “intentionally enter[ing] any disclosed information concerning firearm 

ownership into the patient’s medical record” under certain circumstances.  This 

provision clearly targets activity—making an entry in a medical record—that is 

intended to convey a particular message—information about firearm ownership.  

And, (legibility aside) we think that under the circumstances it is highly likely that 

the expressive content contained in these entries would be understood by those 

viewing them.  Therefore, we hold that the record-keeping provision regulates 

speech, and as such, must survive some level of First Amendment scrutiny. 

 The inquiry provision of the Act, § 790.338(2), requires physicians to 

“refrain from making a written inquiry or asking questions concerning the 

ownership of a firearm . . . .”  On its face, this provision also inhibits protected 

speech—inquiring about firearm ownership.  It too must survive some level of 

First Amendment scrutiny. 

The discrimination provision of the Act, § 790.338(5), if not a horse of a 

different color, is at least a different shade steed.  This provision prohibits 

“discriminat[ion] against a patient based solely upon the patient’s exercise of the 

constitutional right to own and possess firearms or ammunition.”  Id.  Unlike the 

first two provisions considered, the discrimination provision does not facially 

implicate a substantial amount of protected speech.  Of course, it is possible to 
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discriminate via speech, by hanging a sign on the examination room wall 

proclaiming “Gun Owners Not Welcome Here,” for example.  But this does not 

transform antidiscrimination laws into restrictions on speech.  See Rumsfeld v. 

Forum for Acad. & Inst’l Rights, Inc., 547 U.S. 47, 62, 126 S. Ct. 1297, 1308, 164 

L. Ed. 2d 156 (2006) (“Congress, for example, can prohibit employers from 

discriminating in hiring on the basis of race.  The fact that this will require an 

employer to take down a sign reading ‘White Applicants Only’ hardly means that 

the law should be analyzed as one regulating the employer’s speech rather than 

conduct.”); accord Wisconsin v. Mitchell, 508 U.S. 476, 487–88, 113 S. Ct. 2194, 

2201, 124 L. Ed. 2d 436 (1993) (compiling cases upholding state and federal 

antidiscrimination laws against First Amendment challenge).  The provision does 

not single out speech, or target speech that carries a specific message; rather “the 

focal point of its prohibition [is] the act of discriminating against individuals in the 

provision of [medical treatment] on the proscribed ground[].”  See Hurley v. Irish-

Am. Gay, Lesbian & Bisexual Grp. of Bos., 515 U.S. 557, 572, 115 S. Ct. 2338, 

2347, 132 L. Ed. 2d 487 (1995).  Especially in light of the facial nature of 

Plaintiffs’ challenge—we hold that the discrimination provision is a regulation of 

conduct with only an incidental effect on speech.  As such, it does not implicate, 

let alone offend, the First Amendment. 
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The harassment provision of the Act, § 790.338(6), requires physicians to 

“refrain from unnecessarily harassing a patient about firearm ownership . . . .”  

Plaintiffs point us to Saxe v. State Coll. Area Sch. Dist., which stands for the 

proposition that “[t]here is no categorical ‘harassment exception’ to the First 

Amendment’s free speech clause.”  240 F.3d 200, 204 (3d Cir. 2001) (Alito, J.)  Of 

course, “non-expressive, physically harassing conduct is entirely outside the ambit 

of the free speech clause,” but the First Amendment also “protects a wide variety 

of speech that listeners may consider deeply offensive . . . .”  Id. at 206; see, e.g., 

Snyder v. Phelps, 562 U.S. 443, 131 S. Ct. 1207, 179 L. Ed. 2d 172 (2011); 

Brandenburg v. Ohio, 395 U.S. 444, 89 S. Ct. 1827, 23 L. Ed. 2d 430 (1969). 

A natural reading of the provision would seem to indicate that it is primarily 

concerned with verbal harassment, since it defines a subject about which 

unnecessary harassment is prohibited.  It is difficult to imagine how one would 

physically “harass[] a patient about firearm ownership.”  See Fla. Stat. 

§ 790.338(6) (emphasis added).  However, even assuming that there are some 

situations in which the provision could be applied without involving speech, we 

think that on balance, the provision substantially regulates speech and so must 

survive some level of First Amendment scrutiny.13  

                                           
13 We note that Plaintiffs bring two types of facial First Amendment challenges to this 

provision: a traditional facial challenge, which can succeed only if “no set of circumstances 
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In sum, we conclude that while the discrimination provision is a regulation 

of professional conduct with merely an incidental effect on speech, and thus does 

not implicate the First Amendment, the record-keeping, inquiry, and harassment 

provisions do regulate a significant amount of protected speech.  Accordingly, we 

must proceed to determine what level of scrutiny the First Amendment demands of 

these provisions.  See Lowe, 472 U.S. at 230, 105 S. Ct. at 2583 (White, J., 

concurring). 

2. 

Before we answer that question, however, we think it may be helpful to 

survey the landscape of professional speech.  Two concepts orient our discussion: 

profession and relationship.  A physician is not only a member of the medical 

profession; he or she is also a fiduciary member of various physician-patient 

relationships.  See, e.g., 61 Am. Jur. 2d Physicians, Surgeons, and Other Healers 

                                                                                                                                        

exists under which the Act would be valid,” Am. Fed’n of State, Cty. & Mun. Emps. Council 79 
v. Scott, 717 F.3d 851, 863 (11th Cir. 2013) cert. denied, 134 S. Ct. 1877, 188 L. Ed. 2d 912 
(2014) (quoting United States v. Salerno, 481 U.S. 739, 745, 107 S. Ct. 2095, 95 L. Ed. 2d 697 
(1987)), and an overbreadth challenge, “whereby a law may be invalidated as overbroad if a 
substantial number of its applications are unconstitutional, judged in relation to the statute’s 
plainly legitimate sweep.”  United States v. Stevens, 559 U.S. 460, 473, 130 S. Ct. 1577, 1587, 
176 L. Ed. 2d 435 (2010) (quotation marks omitted).   

If there are some plainly legitimate applications of the harassment provision, such as to 
physical harassment, that would seem to doom the first of Plaintiffs’ facial First Amendment 
challenges.  This is not necessarily dispositive, however, because a substantial number of its 
applications may still be found to be unconstitutional in an overbreadth analysis. 
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§ 141 (2012); Mangoni v. Temkin, 679 So. 2d 1286, 1288 (Fla. Dist. Ct. App. 

1996).  By exploring the distinct interests that drive and restrain government 

regulation in both areas, we can derive a framework by which to evaluate laws 

regulating professional speech.   

We start with the commonsense observation that “[t]here is a difference, for 

First Amendment purposes, between . . . professionals’ speech to the public at 

large versus their direct, personalized speech with clients.”  Locke, 634 F.3d at 

1191; see also Fla. Bar v. Went For It, Inc., 515 U.S. 618, 634, 115 S. Ct. 2371, 

2381, 132 L. Ed. 2d 541 (1995) (“Speech by professionals obviously has many 

dimensions.”).  While a professional may speak on a variety of topics in a variety 

of contexts, only some of this speech falls under the category of “professional 

speech.”  Consider two hypothetical scenarios.  In the first, a physician meets with 

a patient in an examination room and explains the risks of a particular surgical 

procedure.  This conversation is easily classified as professional speech.  In the 

second scenario, the same physician speaks to a crowd at a rally, extolling the 

merits of a particular political candidate.  It seems equally clear that while this 

speech is also uttered by a professional, it is not “professional speech.”   

Phrased in terms of principles, we think it is safe to say that speech uttered 

by a professional in furtherance of his or her profession and within the confines of 

a professional-client relationship falls within any reasonable definition of 
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professional speech.  See King, 767 F.3d at 232 (defining professional speech as 

speech that “is used to provide personalized services to a client based on the 

professional’s expert knowledge and judgment”); Moore-King v. Cty. of 

Chesterfield, Va., 708 F.3d 560, 569 (4th Cir. 2013) (finding “the relevant inquiry 

to determine whether to apply the professional speech doctrine” to be “whether the 

speaker is providing personalized advice in a private setting to a paying client”); 

see also Robert Post, Informed Consent to Abortion: A First Amendment Analysis 

of Compelled Physician Speech, 2007 U. Ill. L. Rev. 939, 949 (“[W]hen a 

physician speaks to a patient in the course of medical treatment, his opinions are 

normally regula[ble] . . . .”).   

At the other end of the spectrum, speech uttered by a professional that is 

irrelative to the practice of his or her profession and outside a particular 

professional-client relationship likely falls beyond the purview of professional 

speech.14  See Lowe, 472 U.S. at 232, 105 S. Ct. at 2584 (White, J., concurring) 

(“Where the personal nexus between professional and client does not exist, and a 

speaker does not purport to be exercising judgment on behalf of any particular 

individual with whose circumstances he is directly acquainted, government 

                                           
14 This does not mean that the speech cannot be regulated, but rather that such speech is, 

for most purposes, indistinguishable from speech by the average citizen.  Therefore, any 
government regulation of such speech would generally be subject to a conventional First 
Amendment analysis.  See Pickup v. Brown, 740 F.3d 1208, 1227–28 (9th Cir. 2013). 
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regulation . . . becomes regulation of speaking or publishing as such, subject to the 

First Amendment’s command that ‘Congress shall make no law . . . abridging the 

freedom of speech, or of the press.’”); cf. Sedivy v. State ex rel. Stenberg, 567 

N.W. 2d 784, 793 (Neb. Ct. App. 1997) (suggesting in dicta that the First 

Amendment would bar the State from revoking a veterinarian’s license solely 

because he expressed disagreement with government tax policies). 

The difference between the first and second scenarios posed above turns on 

two factors: the professional effectivity of the speech—whether the physician is 

speaking in furtherance of the practice of medicine or not, and the relational 

context of the speech—whether the physician is speaking within a fiduciary 

relationship or not.  Taken together, these factors account for the universe of 

speech uttered by a professional, dividing it into four categories.  First, a physician 

may speak to the public, in furtherance of the practice of medicine.  Second, a 

physician may speak to a client, in furtherance of the practice of medicine.  Third, 

a physician may speak to a client, on a matter irrelative to the practice of medicine.  
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Finally, a physician may speak to the public, on a matter irrelative to the practice 

of medicine.15   

To illustrate, the physician’s speech in the first scenario above, to a patient 

about the risks of surgery, would fall in the second category: speech that furthers 

the practice of the physician’s profession and occurs within the confines of a 

physician-patient relationship.  The physician’s speech to the crowd about a 

political candidate would fall in the fourth category: speech that is unrelated to the 

practice of the physician’s profession and occurs in the absence of any special 

relationship.   

                                           
15 It may be helpful to think about these four categories in the form of a grid, like so: 

 

Case: 12-14009     Date Filed: 07/28/2015     Page: 49 of 152 Case: 12-14009     Date Filed: 08/18/2015     Page: 79 of 182 



50 

Speech between these two extremes can be located as well.  Promotional or 

advertising speech by a physician to the public would fall within the first category: 

speech to the public for the purpose of furthering the physician’s practice.  Giving 

general health advice to the public on a television talk show or in a newspaper 

column would also be in this category.  See, e.g., Bailey v. Huggins Diagnostic & 

Rehab. Ctr., Inc., 952 P.2d 768, 773 (Colo. App. 1997) (disallowing on First 

Amendment grounds a negligent misrepresentation claim against a dentist for 

publicly suggesting that mercury amalgam fillings are harmful and should be 

removed). 

Conversely, conversation by a physician with a patient about their mutual 

love of golf would fall in the third category: speech unrelated to the practice of 

medicine but within the confines of a physician-patient relationship.  A more 

sinister example of speech within this category is harassing or intimidating speech 

by a physician to a patient.  See, e.g., In re Suspension or Revocation of License of 

Singh, No. A-2181-06T2, 2007 WL 1753567, at *1 (N.J. Super. Ct. App. Div. June 

20, 2007) (affirming revocation of a physician’s license in part for repeatedly 

pressuring elderly patient to conceal the physician’s attempt to solicit a loan from 

her). 

The utility of this two-dimensional model of professional speech comes to 

the fore when we attempt to identify the various governmental, societal, and 
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individual interests that shape regulations of speech by professionals.  The 

combination of salient interests present when a physician speaks in furtherance of 

his profession is related to, but distinct from, the interests at play when a physician 

speaks as a fiduciary.   

When government regulation of speech uttered by a professional is analyzed 

through the lens of the professional effectivity of the speech—whether it furthers 

or is unrelated to the practice of a profession—the relevant interests are the 

government’s interest in regulating the profession for the protection of the public 

and the professional’s interest in speaking freely.  Both interests vary depending on 

whether the speech effects the practice of a profession.  The government’s interest 

is strongest when a professional speaks in furtherance of his profession and 

weakest when a professional speaks irrelative to his profession.  The professional’s 

interest, conversely, is strongest when he speaks on matters unrelated to his 

profession and weakest when he speaks in furtherance of his profession. 

When regulations of speech uttered by a professional are analyzed in terms 

of the audience—whether the speech occurs within the confines of a relationship of 

trust and confidence or not—the relevant interests are slightly different.  Within a 

fiduciary or quasi-fiduciary relationship, the government has a strong interest in 

policing the boundaries of the relationship to protect the weaker party from 

exploitation.  This interest does not derive solely from some general principle that 
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the government is obligated to protect the weak from predation by the strong; 

rather, the government’s interest is in ensuring that the societally beneficial 

function of these relationships—agent-principal, attorney-client, physician-patient, 

etc.—is not nullified due to exploitation by the fiduciary.  Outside the confines of 

such relationships, the government’s interest in protecting the listener wanes, and 

instead the interest of the physician’s audience in obtaining information reaches its 

zenith.   

Once this two-dimensional interplay of interests is set forth, our intuitive 

conclusions about whether certain kinds of speech by physicians constitute 

professional speech, and the proportionate latitude with which a state may regulate 

such speech, make sense.  When a physician speaks to a patient in furtherance of 

the practice of medicine, not one, but two substantial state interests are implicated: 

regulation of the profession for the protection of the public, and regulation of the 

relationship for the protection of the patient and the benefit of society.  Conversely, 

when a physician speaks to the public on a matter irrelative to the practice of 

medicine, neither state interest adheres with any special force; instead, the 

countervailing interests—the physician’s interest in speaking freely and society’s 

interest in listening freely—come to the fore. 

Another benefit of our two-dimensional framework is that it aligns with and 

illuminates the limited guidance the Supreme Court has provided on the subject of 
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professional speech.  Take, for example, promotional speech by professionals.  

Under our analysis, regulations of this type of speech fall in the first category, 

where the two primary interests at play are the state’s interest in protecting the 

public by regulating the profession, and society’s interest in the free flow of 

information.  Notably, these are precisely the interests the Supreme Court has 

found relevant to analyzing regulations of professional advertising.  See Va. State 

Bd. of Pharm. v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 764, 766–68, 

96 S. Ct. 1817, 1827, 1828–29, 48 L. Ed. 2d 346 (1976) (characterizing the 

countervailing interests as society’s “strong interest in the free flow of commercial 

information,” and the state’s “strong interest” in protecting the public by 

maintaining “high professional standards”); accord Bates v. State Bar of Ariz., 433 

U.S. 350, 364–79, 97 S. Ct. 2691, 2699–707, 53 L. Ed. 2d 810 (1977); Ohralik v. 

Ohio State Bar Ass’n, 436 U.S. 447, 454–460, 98 S. Ct. 1912, 1918–20, 56 L. Ed. 

2d 444 (1978). 

The Supreme Court has also addressed, in passing, another category of 

speech by a professional—a regulation compelling physicians to discuss certain 

information with their patients about the risks of abortion and childbirth.  Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 884, 112 S. Ct. 2791, 2824, 120 L. 

Ed. 2d 674 (1992) (joint opinion).  Under our framework, this type of regulation 

falls at the intersection of two substantial governmental interests: regulation of the 
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profession for the protection of the public, and regulation of the fiduciary 

relationship for the protection of the patient and the benefit of society.  When one 

understands that both of the primary interests at play in this category cut in favor of 

government regulation, the Supreme Court’s succinct conclusion that the 

regulation implicated “the physician[s’] First Amendment rights” but survived 

scrutiny as a “reasonable” regulation of the practice of medicine makes more 

sense.  Id.   

While the Court’s brief treatment in Casey does not provide much insight 

into how to analyze regulations of professional speech, or why the statute at issue 

survived First Amendment scrutiny,16 the holding is helpful insofar as it is 

consistent with our conclusion that speech by a professional is best understood by 

evaluating it along two dimensions – whether it is uttered in furtherance of a 

profession and whether it occurs within a professional-client relationship. 

                                           
16 As at least one commentator has noted, Wooley v. Maynard, 430 U.S. 705, 97 S. Ct. 

1428, 51 L. Ed. 2d 752 (1977), and Whalen v. Roe, 429 U.S. 589, 97 S. Ct. 869, 51 L. Ed. 2d 64 
(1977), the two cases the Court cited as support for its holding, point in opposite directions on 
the issue of the appropriate level of scrutiny.  Daniel Halberstam, Commercial Speech, 
Professional Speech, and the Constitutional Status of Social Institutions, 147 U. Pa. L. Rev. 771, 
773–74 (1999).  The reference to Wooley would seem to indicate that heightened scrutiny is 
appropriate, given that the Court in Wooley struck down a regulation of speech because it was 
not narrowly tailored to a “sufficiently compelling” government interest.  See 430 U.S. at 716–
717, 97 S. Ct. at 1436.  On the other hand, the passage cited from Whalen suggests that States’ 
authority to regulate the practice of medicine is subject only to basic due process considerations.  
See 429 U.S. at 603, 97 S. Ct. at 878.  “To fuse these two models in a shorthand formulation 
provides little indication of how to resolve any professional’s First Amendment claim other than 
the precise one at issue in Casey.”  Halberstam, supra, at 774. 
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We need not mark out today the full metes and bounds of professional 

speech.  It is sufficient to observe that speech by a physician that is uttered in 

furtherance of the practice of medicine and within the confines of a fiduciary 

relationship falls squarely within this category.  As this is what the Act seeks to 

regulate, we conclude that it is a regulation of professional speech.17 

With these principles in mind, we are now prepared to address the issue of 

the appropriate level of First Amendment scrutiny with which to evaluate the Act.   

3. 

All regulations of speech are not created equal in the eyes of the First 

Amendment.  Laws regulating speech “receive different levels of judicial scrutiny 

depending on the type of regulation and the justifications and purposes underlying 

it.”  Stuart v. Camnitz, 774 F.3d 238, 244 (4th Cir. 2014), cert. denied, 576 U.S. 

                                           
17 There can be no argument that Plaintiffs view inquiries about firearm ownership as a 

matter of preventative care—i.e., in furtherance of the practice of medicine—or that they wish to 
raise these issues with their patients—i.e., within the context of a fiduciary relationship.  See 
Plaintiffs’ Br. 3–4.  Indeed, stripped to its essentials, Plaintiffs’ theory of the case appears to be 
that the Act prohibits them from speaking to their patients in furtherance of the practice of 
medicine, but that the State’s objective in passing the Act was to prohibit them from speaking on 
a matter irrelative to the practice of medicine, and that it will seek to punish them for doing so.   

We do not understand Plaintiffs to argue that they have a First Amendment right to speak 
to their patients within the examination room on matters irrelative to the practice of medicine.  
So, because we find that the Act was tailored so as to permit inquiry about firearms in all 
circumstances in which the physician believes in good faith that such information is relevant to 
the health or safety of any individual, see supra part IV.A.2, we need not—indeed, we cannot—
address the propriety of applying the Act to prohibit physicians from discussing matters irrelative 
to their patients’ health or safety.  Because Plaintiffs concede that the Act regulates speech 
uttered in furtherance of the practice of medicine, we proceed to analyze it as such. 
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___, ___ S. Ct. ___, 2015 WL 1331672 (June 15, 2015).  Some statutory restraints 

on speech—most laws that restrict speech based on its content or viewpoint, for 

example—receive the “most exacting scrutiny,” Turner Broad. Sys., Inc. v. FCC, 

512 U.S. 622, 642, 114 S. Ct. 2445, 2459, 129 L. Ed. 2d 497 (1994), while others 

typically receive a less rigorous level of review, e.g., Ward, 491 U.S. 781, 109 S. 

Ct. 2746 (content-neutral regulations of the time, place, or manner of speech); 

Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 100 

S. Ct. 2343, 65 L. Ed. 2d 341 (1980) (regulations of commercial speech); United 

States v. O’Brien, 391 U.S. 367, 88 S. Ct. 1673, 20 L. Ed. 2d 672 (1968) 

(regulations of noncommunicative conduct). 

a. 

As noted, the Supreme Court has yet to clarify the precise level of scrutiny 

with which to review government restrictions of professional speech.  To bridge 

this gap, we must proceed via inference from the known to the unknown.  The first 

piece of information we have is the level of scrutiny due government regulations of 

speech by a professional on a matter irrelative to the practice of his profession and 

outside any particular relationship (in the fourth category above).  In almost every 

instance, when a professional speaks in this context, his status as a professional is 

entirely incidental to his speech.  When this is true, the government generally may 

not treat professional speakers differently than nonprofessional speakers.  See 
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Pickup v. Brown, 740 F.3d 1208, 1227–28 (9th Cir. 2013) (“[O]utside the doctor-

patient relationship, doctors are constitutionally equivalent to soapbox orators and 

pamphleteers, and their speech receives robust protection under the First 

Amendment.”); see also City of Madison, Joint Sch. Dist. No. 8 v. Wis. Emp’t 

Relations Comm’n, 429 U.S. 167, 176, 97 S. Ct. 421, 426, 50 L. Ed. 2d 376 (1976) 

(“[The government] may not . . . discriminate between speakers on the basis of 

their employment . . . .”); Pickering v. Bd. of Ed. of Twp. High Sch. Dist. 205, Will 

County, Ill., 391 U.S. 563, 568, 88 S. Ct. 1731, 1734, 20 L. Ed. 2d 811 (1968) 

(“[T]eachers may [not] constitutionally be compelled to relinquish the First 

Amendment rights they would otherwise enjoy as citizens to comment on matters 

of public interest . . . .”).   

Because the State’s interest in imposing content-based restrictions on speech 

is at low ebb when a professional speaks to the public irrelative to the practice of 

his profession, the State is required to justify any such regulation by demonstrating 

that it is “the least restrictive means of advancing a compelling government 

interest.”  Solantic, LLC v. City of Neptune Beach, 410 F.3d 1250, 1258 (11th Cir. 

2005).  This test is known as strict scrutiny.  Id.  So, for example, a law that 

prohibited physicians from discussing the subject of firearms with the public 

generally would assuredly be classified as a content-based restriction on speech, 
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subject to strict scrutiny.  Absent a showing that the law was necessary to further a 

compelling government interest, it would fall. 

Another parcel of terra cognita is the level of scrutiny with which to 

evaluate regulations of speech by a professional to the public in promotion of his 

or her profession (in the first category above).  The Supreme Court has noted that 

this type of speech “occurs in an area traditionally subject to government 

regulation,” and has therefore concluded that it warrants a lower level of protection 

under the First Amendment.  Ohralik, 436 U.S. at 456, 98 S. Ct. at 1918.  

Correspondingly, the Court has set a lower bar by which to measure State 

regulation of such speech—intermediate, rather than strict scrutiny.  Fla. Bar, 515 

U.S. at 623, 115 S. Ct. at 2375.  To survive this level of review, the State “must 

assert a substantial interest in support of its regulation” and demonstrate that the 

restriction “directly and materially advances” that interest without sweeping more 

widely than necessary.  Id. at 624, 115 S. Ct. at 2376 (citing Cent. Hudson, 447 

U.S. at 566, 100 S. Ct.at 2351). 

The Court’s holdings in this area follow a clear trend.  When the State seeks 

to impose content-based restrictions on speech in a context in which its regulatory 

interests are diminished, such as when a professional speaks to the public in a 

nonprofessional capacity, courts apply the most exacting scrutiny.  When the State 

seeks to regulate speech by professionals in a context in which the State’s interest 
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in regulating for the protection of the public is more deeply rooted, a lesser level of 

scrutiny applies. 

We think that the restriction at issue here fits cleanly within the latter 

category, because both of the State interests implicated by the Act have deep 

regulatory roots.  First, Courts have long recognized the authority—duty, even—of 

States to regulate the practice of professions to “shield[] the public against the 

untrustworthy, the incompetent, or the irresponsible.”  Thomas, 323 U.S. at 545, 65 

S. Ct. at 329 (Jackson, J., concurring).  See, e.g., Goldfarb v. Va. State Bar, 421 

U.S. 773, 792, 95 S. Ct. 2004, 2016, 44 L. Ed. 2d 572 (1975) (“We recognize that 

the States have a compelling interest in the practice of professions within their 

boundaries, and that as part of their power to protect the public health, safety, and 

other valid interests they have broad power to establish standards for licensing 

practitioners and regulating the practice of professions.”); Watson v. Maryland, 218 

U.S. 173, 176, 30 S. Ct. 644, 646, 54 L. Ed. 987 (1910) (“It is too well settled to 

require discussion at this day that the police power of the states extends to the 

regulation of certain trades and callings, particularly those which closely concern 

the public health.”).18 

                                           
18 Pursuant to that authority, States commonly enact laws touching on what professionals 

may say.  Florida, for example, has quite a few regulations implicating speech by physicians.  
See, e.g., Fla. Stat. § 381.026 (requiring physicians to communicate various information to 
patients on request, including: the physician’s “name, function, and qualifications”; information 
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Moreover, the authority of the State to regulate relationships of a fiduciary 

character via the common law is, if anything, a more venerable proposition than 

                                                                                                                                        

concerning the patient’s “diagnosis, planned course of treatment, alternatives, risks, and 
prognosis”; various financial information; and a written “statement of patient rights and 
responsibilities”); id. § 381.986 (requiring physicians who prescribe low-THC cannabis to 
provide information to patients about the potential risks and side effects of, alternatives to, and 
effectiveness of the treatment, as well as imposing various recording and reporting 
requirements); id. § 456.41 (requiring physicians offering complementary or alternative health 
care treatments to communicate to the patient, orally or in writing, “the nature, benefits, and risks 
of the treatment,” as well as “the practitioner’s education, experience, and credentials in the 
field,” and to indicate the provision of such information in the patient’s medical records); id. § 
458.324 (requiring physicians treating patients diagnosed with or at a high risk for breast cancer 
to provide various information about treatment alternatives to the patient and document the 
provision of such information in the patient’s medical records); id. § 458.325 (requiring 
physicians, prior to administering electroconvulsive or psychosurgical procedures to a patient, to 
disclose information regarding the procedure); id. § 458.331 (listing various grounds for 
disciplinary action, including “the use of fraud, intimidation, undue influence, or a form of 
overreaching or vexatious conduct” to solicit patients; “failing to keep legible . . . medical 
records” that identify responsible physicians “by name and professional title” and that include 
sufficient information to “justify the course of treatment of the patient”; and “failing . . . to 
provide patients with information about their patient rights and how to file a patient complaint”); 
Fla. Admin. Code R. 64B8-9.007 (requiring surgeons to “verbally confirm the patient’s 
identification, the intended procedure and the correct surgical/procedure site” before operating, 
and to document such confirmation in the patient’s medical records ); id. R. 64B8-9.008 
(proscribing all “verbal behavior” between a physician and a patient that could “reasonably be 
interpreted as romantic involvement with [the] patient”); id. R. 64B8-9.013 (mandating detailed 
information physicians must record prior to and during the course of prescribing controlled 
substances for a patient; requiring physicians to use a “written treatment plan” with specific 
content; requiring physicians to “discuss the risks and benefits of the use of controlled substances 
with the patient”); id. R. 64B8-9.0141 (prohibiting physicians from “provid[ing] treatment 
recommendations . . . via electronic or other means” unless the physician completes a 
“documented patient evaluation,” discusses “treatment options and the risks and benefits of 
treatment” with the patient, and “[m]aint[ains] . . . contemporaneous medical records”); id. R. 
64B8-11.001 (imposing various restrictions on physician advertising); id. R. 64B8-11.002 
(prohibiting licensed physicians from representing in their promotional communications that they 
“are HIV negative or free from AIDS,” or implying or stating “that any other licensee is or may 
be a greater risk to patients due to a failure or refusal to provide similar advertising or notice”); 
id. R. 64B8-11.003 (requiring licensed physicians to identify themselves as such to their 
patients). 
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the principle that the State possesses regulatory authority over professions.  See, 

e.g., Twin-Lick Oil Co. v. Marbury, 91 U.S. 587, 588–89, 23 L. Ed. 328 (1875) 

(“That a director of a joint-stock corporation occupies one of those fiduciary 

relations where his dealings . . . with the beneficiary or party whose interest is 

confided to his care, is viewed with jealousy by the courts, and may be set aside on 

slight grounds, is a doctrine founded on the soundest morality, and which has 

received the clearest recognition in this court and in others.”); see also 1 Joseph  

Story, Commentaries on Equity Jurisprudence § 218, at 235–36 (13th ed. 1886) 

(“In . . . cases [in which there is a fiduciary relation between the parties,] the law, 

in order to prevent undue advantage from the unlimited confidence, affection, or 

sense of duty which the relation naturally creates, requires the utmost degree of 

good faith . . . in all transactions between the parties.  If there is any 

misrepresentation, or any concealment of a material fact, or any just suspicion of 

artifice or undue influence, Courts of Equity will interpose . . . .”); see generally 

Tamar Frankel, Fiduciary Law, 79–99 (2011) (tracing the roots of government 

regulation of fiduciary relations back to Hammurabi). 

Indeed, one could make the case that when enacting laws governing the type 

of quintessential professional speech with which we are concerned here, the State 

has even more regulatory leeway than when regulating promotional speech by 

professionals, given the fiduciary context within which the former occurs.  
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However, we need not determine conclusively whether a lesser form of scrutiny 

ever applies to regulations of professional speech, because in this case the outcome 

is the same whether a heightened intermediate scrutiny standard or some lesser 

level of judicial scrutiny is applied.  Cf. Sorrell v. IMS Health Inc., ___ U.S. ___, 

___, 131 S. Ct. 2653, 2667, 180 L. Ed. 2d 544 (2011) (finding it unnecessary to 

decide the precise level of scrutiny with which to evaluate speech restriction when 

the result was the same under either of the two possible standards). 

b. 

Plaintiffs contend that strict scrutiny is required for several reasons.  First, 

they argue that the Act must satisfy strict scrutiny because it is a content-based 

restriction on speech—i.e., it restricts physicians from speaking about a certain 

topic: their patients’ status as firearm owners.  See R.A.V. v. City of St. Paul, 505 

U.S. 377, 382, 112 S. Ct. 2538, 2542, 120 L. Ed. 2d 305 (1992) (“Content-based 

regulations are presumptively invalid.”)  We readily agree that the Act regulates 

speech on the basis of its content—“Plaintiffs want to speak to [their patients], and 

whether they may do so under [the Act] depends on what they say.”  See Holder, 

561 U.S. at 27, 130 S. Ct. at 2723–24.  But this does not seal the Act’s fate. 

As explained in R.A.V., the Constitution suffers content-based restrictions 

within certain limited categories of speech that society has determined do not merit 

full First Amendment protection.  See 505 U.S. 377 at 382–83, 112 S. Ct. at 2542–
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43.  Such regulations “may [not] be made the vehicles for content discrimination 

unrelated to their distinctly [regulable] conduct,” id. at 383–84, 112 S. Ct. at 2543, 

but intra-category content discrimination is permissible when the basis for it is the 

very reason the entire category of speech at issue receives less-than-full protection 

under the First Amendment, see id. at 388, 112 S. Ct. at 2545.19  Thus “[a] State 

might choose to prohibit only that obscenity which is the most patently offensive in 

its prurience . . . [b]ut it may not prohibit . . . only that obscenity which includes 

offensive political messages.”  Id. at 388, 112 S. Ct. at 2546. 

This is the case with the Act.  The State made the commonsense 

determination that inquiry about firearm ownership, a topic which many of its 

citizens find highly private, falls outside the bounds of good medical care to the 

extent the physician knows such inquiry to be entirely irrelevant to the medical 

care or safety of a patient or any person.  This accords neatly with the rationale for 

affording diminished protection to the entire category of professional speech—i.e., 

                                           
19 In R.A.V. v. City of St. Paul, 505 U.S. 377, 382, 112 S. Ct. 2538, 2542, 120 L. Ed. 2d 

305 (1992), the Supreme Court explicitly addressed only those categories of speech that have so 
little value that they may be completely proscribed, such as obscenity, defamation, and fighting 
words.  See id. at 382–84, 112 S. Ct. at 2543.  We can think of no reason why the Court’s 
reasoning in R.A.V. should not extend, perforce, beyond wholly proscribable categories of speech 
to those categories which, although they may not be of so little value as to warrant flat bans, have 
traditionally been deemed to merit a diminished level of First Amendment protection, such as 
commercial speech, or professional speech.  King v. Governor of N.J., 767 F.3d 216, 236–37 (3d 
Cir. 2014).  Indeed, the Court indicated as much when it used several commercial speech cases 
to illustrate how the doctrine worked in practice.  See R.A.V., 505 U.S. at 388–89, 112 S. Ct. at 
2546.  We therefore proceed with this understanding. 
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the State’s interest in regulating the profession to ensure that its citizens receive 

safe and effective care.20 

Plaintiffs also suggest that the Act should trigger strict scrutiny because it is 

a speaker-based regulation of speech.  To the extent that Plaintiffs seriously 

contend that this is an independent ground for strict scrutiny, Plaintiffs betray a 

fundamental misunderstanding of the doctrine of professional speech.  It simply is 

not the case that every regulation of speech by professionals—all of which are, by 

definition, speaker-based—is presumptively unconstitutional.  The Supreme Court 

has never framed its analysis in this way when scrutinizing regulations of speech 

by professionals.  See, e.g., Thompson v. W. States Med. Ctr., 535 U.S. 357, 366–

68, 122 S. Ct. 1497, 1503–04, 152 L. Ed. 2d 563 (2002) (reviewing law restricting 

speech by licensed pharmacists and physicians);  Fla. Bar, 515 U.S. at 622–24, 

115 S. Ct. at 2375–76 (reviewing law restricting speech by lawyers); Edenfield v. 

Fane, 507 U.S. 761, 765–67, 113 S. Ct. 1792, 1797–98, 123 L. Ed. 2d 543 (1993) 
                                           

20 It may be contended that the basis for the State’s restriction is political rather than 
medical in nature, and that as a result, the Act does not fall within R.A.V.’s exception.  This 
argument might have legs if the Act had simply prohibited all discussion of firearms by 
physicians, or if it had restricted such speech on the basis of a particular viewpoint.  Instead, the 
Act affords physicians wide latitude to speak about firearms—to inquire, to record, even, in 
some instances, to harass—right up to the point where the physician knows, or no longer 
believes in good faith, that such speech is relevant to anyone’s medical care or safety.  See supra 
part IV.A.  We think that by defining the boundaries of permissible speech in terms of medical 
necessity, the State evinced scrupulous heed of the distinction between an impermissible 
regulation of speech on the basis of content unrelated to the category in which it falls, and an 
appropriate regulation of speech on a basis that is consistent with the reasons the entire category 
may be regulated. 
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(reviewing law restricting speech by accountants); Casey, 505 U.S. at 884, 112 S. 

Ct. at 2824 (reviewing law compelling speech by physicians) (joint opinion); 

Friedman v. Rogers, 440 U.S. 1, 8–14, 99 S. Ct. 887, 893–98, 59 L. Ed. 2d 100 

(1979) (reviewing law restricting speech by optometrists).   

The reason why restrictions on speech by professionals generally do not 

offend the Constitution despite the fact that they discriminate on the basis of the 

speaker’s identity is essentially the same reason that restrictions on the basis of the 

content of the speech are permissible in this area.  See R.A.V., 505 U.S. at 383, 112 

S. Ct. at 2543.  The basis for such restrictions is the very reason that the entire 

class of speech gets diminished First Amendment protection.  The State cannot 

effectively pursue its interest in regulating professions if it may not draw laws by 

reference to professional status.21 

Finally, although Plaintiffs sprinkle fleeting references to viewpoint 

discrimination throughout their brief, we do not take them seriously to contend that 
                                           

21 As the Supreme Court noted in R.A.V., however, this does not give the State free rein to 
turn regulations of professional speech into “vehicles for content discrimination unrelated to their 
distinctly [regulable] content.”  505 U.S. at 383–84, 112 S. Ct. at 2543.  We think there exists a 
nexus requirement in the area of speaker-based restrictions analogous to that present in the area 
of content-based restrictions.  Thus, while a State would be free to restrict the speech of all 
physicians, or even of certain sub-categories of physicians, provided its rationale was consistent 
with “the very reason the entire category of speech at issue” receives less than full protection 
under the First Amendment, it could not, consistent with the First Amendment, impose a 
restriction on the speech of all physicians who are registered Democrats, because such a 
restriction would be entirely unrelated to the interest justifying greater regulatory leeway in this 
area—that of ensuring that medical professionals provide safe and effective medical care.  See id. 
at 388, 112 S. Ct. at 2545. 
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the Act “targets . . . particular views taken by speakers on a subject,” Rosenberger 

v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829, 115 S. Ct. 2510, 2516, 132 

L. Ed. 2d 700 (1995), and for good reason.  The Act plainly makes no distinction 

between speech favoring firearm ownership and speech disfavoring firearm 

ownership.  The target of the Act’s restriction is speech of any viewpoint on the 

subject of firearm ownership that the physician knows to be completely irrelevant 

to the health and welfare of the patient or any other person. 

c. 

Accordingly, we will proceed under the rubric of intermediate scrutiny.  

Under this standard, we must uphold the Act if it “directly advances” a 

“substantial” State interest, and “is not more extensive than is necessary to serve 

that interest.”  See Cent. Hudson, 447 U.S. at 566, 100 S. Ct. at 2351.   

In doing so, we find ourselves in good company.  Three of our sister circuits 

have either applied intermediate scrutiny or strongly suggested that some 

intermediate level of review was appropriate when assessing regulations of 

professional speech.  See Stuart, 774 F.3d at 248 (4th Cir. 2014) (applying 

intermediate scrutiny to strike down regulation of physicians’ speech);  King, 767 

F.3d at 235 (3rd Cir. 2014) (concluding that intermediate scrutiny was the 

appropriate standard by which to evaluate restrictions on professional speech); 

Pickup, 740 F.3d at 1227–28, 1231 (9th Cir. 2013) (situating speech by 
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professionals that occurs within the confines of a professional relationship at the 

midpoint on a continuum between speech by a professional to the public, which 

receives “robust protection under the First Amendment,” and speech by a 

professional which is “merely incidental” to the conduct of a profession, and 

“subject to only rational basis review”). 

4. 

 When conducting an intermediate scrutiny analysis, we look first to the 

substantiality of the State’s interest.  See Fla. Bar, 515 U.S. at 624, 115 S. Ct. at 

2376.  We may not propose hypothetical governmental interests, as in a rational 

basis analysis; rather we must look to “the precise interests put forward by the 

State . . . .”  Id. (quotation marks omitted). 

Here, the State asserts that the Act serves several substantial interests, 

including safeguarding the privacy of patients and their families, facilitating access 

to medical care, and preventing discrimination and harassment.22  These interests 

“obviously factor[] into” the State’s “paramount . . . objective,” Fla. Bar, 515 U.S. 

at 624, 115 S. Ct. at 2376, in the area of professional regulation—preserving its 

citizens from harmful or ineffective professional practices, see Fla. Stat. 
                                           

22 Because we ultimately conclude that the State’s proffered interest in patient privacy is 
substantial, we find further discussion of the State’s alternative interests unnecessary.  See Fla. 
Bar v. Went For It, Inc., 515 U.S. 618, 624 n. 1, 115 S. Ct. 2371, 2376, 132 L. Ed. 2d 541 (1995) 
(noting that the State need not “point to more than one interest in support of its . . . restriction; a 
single substantial interest is sufficient to satisfy Central Hudson’s first prong”). 
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§ 456.003(2) (stating the Florida legislature’s belief that “the preservation of the 

health, safety, and welfare of the public” is the only permissible objective of 

regulations of the health professions).  Citing the “social, political, and moral 

controversy” surrounding firearm ownership in some circles, the State argues that 

inquiry about the subject is perceived by many to be highly intrusive.  State’s Br. 

33 (quoting Johnson v. Bryco Arms, 224 F.R.D. 536, 543 (E.D.N.Y. 2004)).  In 

response to concerns expressed by constituents, the State asserts, the legislature 

enacted the Act to shield patient privacy by limiting the solicitation of information 

about firearm ownership whenever it is unnecessary to anyone’s medical care or 

safety.23  Id. 

 As noted above, the Supreme Court has deemed the State’s interest in 

regulating the practice of professions for the protection of the public not merely 

                                           
23 Some of the complaints received by the Florida legislature prior to the passage of the 

Act reflect constituents’ concerns that their firearm-ownership status, once entered into their 
medical record, may be disclosed to third parties.  Plaintiffs contend that this is an irrational fear, 
and that existing law provides sufficient safeguards for patient privacy.  See infra part IV.A.4, at 
72.   

We need not speculate as to the reasons patients might be uncomfortable disclosing their 
firearm-ownership status to their physicians, but we note that a patient might wish to keep any 
number of subjects private when discussion of those subjects is not relevant to his or her medical 
care.  For example, a patient may not wish to disclose his or her religious or political affiliations, 
sexual preferences, or bank account balance to a physician.  The Act merely circumscribes the 
unnecessary collection of patient information on one of many sensitive subjects.  It does so as a 
means of protecting a patient’s ability to receive effective medical treatment without 
compromising the patient’s privacy with regard to matters unrelated to their medical care or 
safety, or the safety of others. 
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substantial, but “compelling.”  Goldfarb, 421 U.S. at 792, 95 S. Ct. at 2016.  

Furthermore, the Supreme Court has also held that “the protection of potential 

clients’ privacy is a substantial state interest.”  Fla. Bar, 515 U.S. at 625, 115 S. 

Ct. at 2376 (quoting Edenfield, 507 U.S. at 769, 113 S. Ct. at 1799).  Although the 

Act was presumably motivated primarily by the privacy concerns of physicians’ 

existing patients, as opposed to potential patients, we see no material difference in 

the substantiality of the privacy interests at issue.  We conclude that protecting the 

public by regulating the medical profession so as to safeguard patient privacy is a 

substantial state interest.  Cf. Falanga v. State Bar of Ga., 150 F.3d 1333, 1344 

(11th Cir. 1998) (“Unquestionably, the interests that the State . . . asserted are 

substantial, namely, protecting the public from vexatious conduct [by attorneys] 

. . . [and] preventing invasions of privacy . . . .”). 

We move to the second step of the intermediate scrutiny analysis: whether 

the Act directly advances the State’s substantial interest.  To carry its burden here, 

the State must establish that the harms that the Act seeks to prevent “are real, not 

merely conjectural, and that the regulation will in fact alleviate these harms in a 

direct and material way.”  Turner, 512 U.S. at 664, 114 S. Ct. at 2470 (plurality 

opinion).  While the State may not rely on “mere speculation or conjecture,” 

Edenfield, 507 U.S. at 770, 113 S. Ct. at 1800, it is not required “to present 

‘empirical data . . .  accompanied by a surfeit of background information’” to 
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justify its restriction.  Falanga, 150 F.3d at 1340 (quoting Fla. Bar, 515 U.S. at 

628, 115 S. Ct. at 2378).  “Rather, the State[’s] . . . case may rest ‘solely on history, 

consensus, and simple common sense[.]’”  Id. (second alteration in original) 

(quoting Fla. Bar, 515 U.S. at 628, 115 S. Ct. at 2378).  Further, “[t]he quantum of 

empirical evidence needed to satisfy heightened judicial scrutiny of legislative 

judgments will vary up or down with the novelty and plausibility of the 

justification raised.”  Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 391, 120 S. 

Ct. 897, 906, 145 L. Ed. 2d 886 (2000). 

We conclude that the State has met its burden of proof under this step of the 

analysis.  As an initial matter, the record contains a number of anecdotes and 

references to constituent complaints regarding unwelcome questioning about 

firearm ownership from physicians.  See supra note 2.  Both the Supreme Court 

and this Court have noted that anecdotal evidence may support a conclusion that 

the challenged regulation directly and materially serves the State’s substantial 

interest.  See Fla. Bar, 515 U.S. at 627, 115 S. Ct. at 2377 (describing the 

extensive anecdotal record presented by the State); Falanga, 150 F.3d at 1340 

(noting anecdotal evidence of complaints by the public).   

More importantly, however, given what the Act actually prohibits—record-

keeping about firearm ownership only when the physician knows such information 

to be irrelevant, see supra part IV.A.1, inquiry about firearm ownership only when 
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the physician lacks a good-faith belief that the information is relevant, see supra 

part IV.A.2, and harassment about firearm ownership only when the physician 

does not believe it necessary, see supra part IV.A.3—we think that “simple 

common sense” furnishes ample support for the legislature’s decision.  The State 

need not point to peer-reviewed studies or conduct extensive surveys to establish 

that proscribing highly intrusive speech that physicians themselves do not believe 

to be relevant or necessary directly advances the State’s interest in protecting its 

citizens from harmful or ineffective professional practices and safeguarding their 

privacy.  This is particularly true given the facial plausibility of the legislature’s 

conclusion.  See Nixon, 528 U.S. at 391, 120 S. Ct. at 906. 

Plaintiffs dispute this commonsense conclusion by arguing that existing 

federal and state laws sufficiently protect patient privacy.24  As an initial matter, 

we note that these laws protect information after it has been disclosed to 

physicians; they do nothing to protect information from initial disclosure to 

physicians and their staff.  More to the point, if the physician has no need for the 

information in the first place, then whether that information will be kept in 

                                           
24 Under regulations promulgated pursuant to the federal Health Insurance Portability and 

Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936, covered health care providers 
may not disclose patient health information except to an enumerated list of entities.  45 C.F.R. 
§ 164.502.  Florida law also provides that a patient’s medical records must be kept confidential 
and enumerates only limited circumstances in which a health care provider may share patient 
records with a third party.  Fla. Stat. § 456.057(7)(a).   
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confidence is irrelevant.  The principal harm targeted by the Act is the collection of 

information regarding, and harassment about, firearm ownership when that 

information is irrelevant to or unnecessary for the provision of medical care. 

Plaintiffs further contend that because firearm ownership is heavily 

regulated, and individuals who wish to own a firearm must provide considerable 

personal information to the State, see Fla. Stat. § 790.065 (requiring prospective 

firearm buyers to submit a wide range of personal information and undergo a 

background check), patients should have no qualms about revealing their status as 

firearm owners to physicians, and thus the Act does not further patient privacy.  

Again, we find this argument to be inapposite.  The fact that the State may possess 

information about resident firearm owners is utterly immaterial to whether or not 

physicians should have access to such information.25  Moreover, here again, 

Plaintiffs mistake the actual working of the Act.  The purpose of the Act, as we 

read it, is not to protect patient privacy by shielding patients from any and all 

discussion about firearms with their physicians; the Act merely requires physicians 

to refrain from broaching a concededly sensitive topic when they lack any good-

faith belief that such information is relevant to the medical care or safety of their 
                                           

25 Unlike in the Fourth Amendment, there is no “third-party exposure” exception that 
somehow mitigates the State’s interest in protecting the privacy of its citizens.  Cf. Smith v. 
Maryland, 442 U.S. 735, 743–44, 99 S. Ct. 2577, 2582, 61 L. Ed. 2d 220 (1979) (explaining that 
for the purposes of the Fourth Amendment, “a person has no legitimate expectation of privacy in 
information he voluntarily turns over to third parties”). 
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patients or others.  Pointing to circumstances that allegedly diminish patients’ 

privacy per se is off-base. 

Given the highly disparate power balance of the physician-patient 

relationship,26 we find it to be clear that extracting private information from a 

patient, knowing such information to be irrelevant to the provision of medical care, 

is a real harm.  In these circumstances, it is a matter of common sense that 

restricting unnecessary inquiry eliciting such information directly advances the 

                                           
26 One scholar has summarized the power dynamics of the physician-patient relationship 

thusly: 

[R]esearch shows [that] the purpose and structure of the doctor-patient relationship vest 
physicians with immense authority and power in the eyes of patients.  Physicians’ authority 
derives from their superior knowledge and education, their prestigious social and economic 
status, and the “charismatic authority” that derives from their symbolic role as conquerors of 
disease and death. . . .  The confluence of these factors leads to an institutionalization of 
physicians’ “professional dominance” within the structure of doctor-patient interaction that in 
itself legitimizes physician expressions. 

In the face of this dominance, patients suspend their critical faculties and defer to 
physicians’ opinions.  Patients’ disempowered position stems from a number of factors, 
including lack of medical knowledge, the anxiety that accompanies illness, and the need to 
believe that physicians have the power and competence needed to cure them. 

. . . . 

These structural inequities also counteract patients’ ability to question physicians and 
redirect the course of a conversation, even if patients have an acute desire to acquire information.  
Moreover, socio-economic differences between doctor and patient, particularly differences of 
race, class, gender, or age, further impede communication. 

Paula Berg, Toward A First Amendment Theory of Doctor-Patient Discourse and the 
Right to Receive Unbiased Medical Advice, 74 B.U. L. Rev. 201, 225–28 (1994) (footnotes 
omitted). 
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State’s substantial interest in regulating the medical profession to prevent harmful 

or ineffective medical care and safeguard patient privacy. 

Under the third and final step of the intermediate scrutiny analysis, we must 

determine whether the Act is more extensive than necessary to serve this interest.  

The State “must demonstrate narrow tailoring of the challenged regulation to the 

asserted interest—‘a fit that is not necessarily perfect, but reasonable; that 

represents not necessarily the single best disposition but one whose scope is in 

proportion to the interest served.’”  Greater New Orleans Broad. Ass’n, Inc. v. 

United States, 527 U.S. 173, 188, 119 S. Ct. 1923, 1932, 144 L. Ed. 2d 161 (1999) 

(quoting Bd. of Trs. of State Univ. of N.Y. v. Fox, 492 U.S. 469, 480, 109 S. Ct. 

3028, 3035, 106 L. Ed. 2d 388 (1989)). 

Frankly, we read the Act to be precisely tailored to the State’s legitimate 

interests.  The State has not made a sweeping ex ante judgment that all 

conversation and record-keeping about firearm ownership is inappropriate.  The 

Act does not even represent a legislative conclusion that a subset of physician 

speech is categorically inappropriate.  Instead, the Act’s prohibitions are directly 

and entirely coupled to physicians’ own good-faith judgments about whether such 

inquiry or record-keeping is medically appropriate in the circumstances of the 

particular patient’s case.  See supra part IV.A.  If, as we have concluded, the State 

has a substantial interest in regulating the medical profession to prevent ineffective 
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medical care, in this instance by protecting patients from unnecessary breaches of 

privacy, what narrower way to advance this interest than by impressing upon 

physicians the necessity that any inquiry or record-keeping about firearm 

ownership be the result of a genuine, subjective determination based on medical 

need?  The Act does not falter on this ground. 

Accordingly, we hold that the District Court erred by concluding that the Act 

violates the First Amendment.  The Act withstands intermediate scrutiny as a 

permissible restriction of professional speech. 

5. 

 Finally, we address the second of Plaintiffs’ First Amendment challenges: 

overbreadth.  A statute is “overbroad if a substantial number of its applications are 

unconstitutional, judged in relation to the statute’s plainly legitimate sweep.”  

United States v. Stevens, 559 U.S. 460, 473, 130 S. Ct. 1577, 1587, 176 L. Ed. 2d 

435 (2010) (quotation marks omitted).  “The overbreadth doctrine is ‘strong 

medicine’ that generally should be administered ‘only as a last resort.’”  Locke, 

634 F.3d at 1192 (quoting United States v. Williams, 553 U.S. 285, 293, 128 S. Ct. 

1830, 1838, 170 L. Ed. 2d 650 (2008)). 

 We reject this challenge for the same reasons that we rejected Plaintiffs’ 

conventional facial free speech challenge.  The Act does not prohibit a substantial 

amount of protected speech because, even accepting that the Act “regulates and 
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restricts every practitioner’s speech on the subject of firearms,” it only burdens 

speech that, as judged by the physician in good faith, lacks a sufficient nexus to the 

medical care or safety of a particular patient.  As the State may validly legislate to 

ensure “the practice of professions within their boundaries,” Goldfarb, 421 U.S. at 

792, 95 S. Ct. at 2016, and as no one argues that concededly irrelevant speech lies 

within the scope of good medical practice, we hold that the Act is not overbroad. 

C.  

Concluding, we think it appropriate to make two points.  First, although we 

hold today that the Act does not facially conflict with the requirements of the 

Constitution, we do not, by that holding, foreclose as-applied challenges.  Plaintiffs 

remain free to assert the First Amendment as an affirmative defense in any 

proceeding brought against them based upon speech made in the course of 

treatment that allegedly fell outside the bounds of good medical care.  By rejecting 

Plaintiffs’ facial challenge to the Act, we are simply refusing to provide Plaintiffs 

with a declaration that such a defense will be successful. 

Second, our decision should not be read as a pronouncement on the Act’s 

“wisdom, need, [or] propriety.”  Griswold v. Connecticut, 381 U.S. 479, 482, 85 S. 

Ct. 1678, 1680, 14 L. Ed. 2d 510 (1965).  That is not our job.  Our responsibility, 

simply and supremely, is “to decide cases agreeably to the Constitution and laws of 

the United States.”  Id. at 530, 85 S. Ct. at 1707 (Stewart, J., dissenting) (quotation 
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marks omitted).  Having concluded that the Act does not offend either the First or 

the Fourteenth Amendments of the Constitution, we must uphold it. 

V. 

 Accordingly, we REVERSE the District Court’s grant of summary judgment 

in favor of Plaintiffs, and VACATE the injunction against enforcement of the Act. 

SO ORDERED.
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WILSON, Circuit Judge, dissenting: 

 The Majority has vacated its original opinion and replaced it with one that, 

unlike the original opinion, subjects Florida’s Firearm Owners’ Privacy Act (Act) 

to First Amendment scrutiny.  While this is an encouraging development, the 

Majority believes the Act survives intermediate scrutiny.  It does not.  For this 

reason, I continue to dissent. 

I. 

Numerous medical organizations, including the American Medical 

Association (AMA), view firearm related deaths and injuries as a serious public 

health problem with particularly pernicious effects on children.  These 

organizations believe that this public health problem can be alleviated by providing 

people, particularly children and their parents, with information about firearm 

safety.1  Accordingly, the AMA has, among other things, adopted a policy 

encouraging “members to inquire as to the presence of household firearms as a part 

of childproofing the home.”  Prevention of Firearm Accidents in Children, AMA 

Policy H-145.990.  From the AMA’s perspective, this inquiry could not be more 

                                           
1 See Christine S. Moyer, “Public Health Approach: Physicians Aim to Prevent Gun 

Violence,” American Medical News, Sept. 10, 2012, available at http://www.amednews.com.  
American Medical News is published by the AMA.  Moyer’s article describes efforts in the 
medical community to reduce firearm related injuries by using preventive care methods that have 
been used to address other public health problems such as motor vehicle accidents, smoking, and 
the spread of diseases.   
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vital, as the policies are specifically designed to “reduce pediatric firearm 

morbidity and mortality.”  Id.   

 Consistent with their beliefs about how best to address this public health 

problem, a number of Florida doctors, including plaintiffs, followed the AMA’s 

advice.  They routinely spoke with patients about firearms, asking patients if 

firearms were present in the home in order to specifically tailor follow-up safety 

information.  There is no doubt that many doctors genuinely believe that these 

conversations can help protect their patients and the public.  Indeed, some doctors 

believed these conversations to be so important that they were willing to lose the 

business of patients who refused to engage.   

 In response to complaints by patients who found doctors’ questioning and 

counseling on the subject of firearms to be irritating, offensive, and overly 

political, Florida passed the Act.  Simply put, the Act is a gag order that prevents 

doctors from even asking the first question in a conversation about firearms.  The 

Act prohibits or significantly chills doctors from expressing their views and 

providing information to patients about one topic and one topic only, firearms.   

Regardless of whether we agree with the message conveyed by doctors to 

patients about firearms, I think it is perfectly clear that doctors have a First 

Amendment right to convey that message.  This Act significantly infringes upon 
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that right, and it is therefore subject, at the very least, to intermediate scrutiny.  

Subject to this level of scrutiny, the Act cannot pass constitutional muster.   

The State’s asserted interests in protecting the rights of firearm owners, 

including their privacy rights, their rights to be free from harassment and 

discrimination, and their ability to access medical care, are incredibly important.  

Were the Act necessary to protect those rights, I believe the Act might survive an 

intermediate scrutiny challenge.  But the State has offered no evidence to show that 

those rights are under threat, nor is there evidence in the record suggesting that the 

Act will either directly or materially advance those interests.   

Further, those interests must be weighed against doctors’ rights to convey 

their chosen message about firearm safety and to play their chosen role in 

addressing what they view to be a public health crisis.  If there is disagreement in 

the medical community with the plaintiffs’ view that providing patients with 

information about firearm safety is good for public health, it is certainly not 

presented in the record before us.2  Indeed, the record and common sense lead 

                                           
 2 At its annual meeting in August of 2012, the American Bar Association (ABA) adopted 
Resolution 111, 
 

oppos[ing] governmental actions and policies that limit the rights of physicians 
and other health care providers to inquire of their patients whether they possess 
guns and how they are secured in the home or to counsel their patients about the 
dangers of guns in the home and safe practices to avoid those dangers.  
  

Citing the AMA policy quoted above, the ABA specifically recognized that  
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inexorably to the conclusion that children will suffer fewer firearm related injuries 

if they—and their parents—know more about firearm safety.  But now they will 

know less.  As a result of the Act, there is no doubt that many doctors in Florida 

will significantly curtail, if not altogether cease, discussions with patients about 

firearms and firearm safety.   

Thus, while the Act does not advance the State’s asserted interests, the Act 

does significantly limit doctors’ ability to speak to their patients in ways that they 

believe will protect the public and save lives.  The poor fit between what the Act 

actually does and the interests it purportedly serves belies Florida’s true purpose in 

passing this Act: silencing doctors’ disfavored message about firearm safety.  This, 

the State cannot do.   

The district court properly invalidated the Act as a content-, speaker-, and 

viewpoint-based restriction that “chills practitioners’ speech in a way that impairs 

the provision of medical care and may ultimately harm the patient.”  Wollschlaeger 

v. Farmer, 880 F. Supp. 2d 1251, 1267 (S.D. Fla., 2012).  The Majority reverses 

and holds that the Act survives intermediate scrutiny under the First Amendment.  

                                                                                                                                        

[p]reventive care through safety counseling is a pillar of modern medicine, and is 
vitally important to the health and welfare of patients.  It is also the ethical and 
legal responsibility of physicians.  Failure to fulfill these duties results in a breach 
of the objective standard of care owed to patients. . . .  Firearms in the home are 
another known risk factor that doctors may choose to discuss with their patients or 
the parents of young patients.  
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Supreme Court and Eleventh Circuit precedent, however, supports the conclusion 

that the Act cannot survive intermediate scrutiny. 

II. 

The Act contains four provisions at issue in this appeal.  (1) The “record 

keeping provision” states that doctors cannot record firearm-related information in 

medical files that they “know” not to be “relevant.”  Fla. Stat. § 790.338(1).  (2) 

The “inquiry provision” states that doctors “shall respect a patient’s right to 

privacy and should refrain” from asking patients about firearm ownership, unless 

the doctor believes in good faith that the information is medically relevant.  Fla. 

Stat. § 790.338(2).  (3) The “discrimination provision” states that practitioners 

“may not discriminate” against patients on the basis of firearm ownership.  Fla. 

Stat. § 790.338(5).  (4) Finally, the “harassment provision” states that practitioners 

“shall respect a patient’s legal right to own or possess a firearm and should refrain 

from unnecessarily harassing” patients about firearm ownership.  Fla. Stat. § 

790.338(6). 

This Act was passed in response to constituent complaints about the manner 

and extent to which doctors were discussing firearm ownership with patients.  

Specifically, as the State explains:  

[A]ctual discrimination experienced by gun owners in Florida directly 
motivated the Legislature to pass the Act.  Among other things, the 
Legislature heard that: a woman was given 30 days to find a new 
physician after she refused to answer questions about firearms in her 
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home; a patient was asked by a physician to remove firearms from his 
home; a facility separated a mother from her children while 
interrogating them about firearms; a physician refused to care for a 
nine-year-old boy because he wanted to know about firearms in the 
home; citizens were falsely told that Medicaid required them to 
disclose their firearm ownership and would not pay if they refused to 
answer; a doctor refused to examine a child when the mother refused 
to answer firearms questions; and a facility billed for services not 
delivered after a family refused to answer questions about their 
firearms.    
 
 These experiences show that the Legislature’s action in passing 
the Act overwhelmingly was based on real concerns about protecting 
constituent privacy and preventing discrimination and harassment 
during doctor’s visits. 
 
A Florida legislator’s own experience was similar: “After answering a 

pediatrician’s question about gun ownership, the pediatrician asked that [the 

legislator] remove the gun from his home.  To the legislator, the doctor’s conduct 

constituted ‘a political . . . attack on the constitutional right to own a . . . firearm.’”  

A National Rifle Association representative also complained that questioning 

patients about gun ownership “to satisfy a political agenda needs to stop.”  The 

State asserts that these are examples of what the Act was designed to stop.   

Tellingly, the State attempts on appeal to narrow the scope of the Act—

though it does so inconsistently.  In any event, the Supreme Court has explained 

that a law restricting speech may be rendered unconstitutional based on “the 

inevitable effect of [the] statute on its face . . . [or its] stated purposes.”  Sorrell v. 

IMS Health Inc., __ U.S. __, 131 S. Ct. 2653, 2663 (2011) (internal quotation 
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marks omitted).  Therefore, in assessing the constitutionality of the Act, we cannot 

ignore that this Act will inevitably silence doctors on the topic of firearms in all but 

the rarest of circumstances.  Doctors risk losing their licenses if they are found to 

have violated the Act, so they cannot safely assume that the State will only 

advance the narrow reading of the Act it suggests here.   

In a revealing portion of its brief, the State asserts that the “Act proscribes 

only inquiries within the doctor-patient relationship and recordkeeping about 

firearms that is not relevant to medical and safety concerns.”3  At this point, 

difficulties arise because Appellees and the State have different definitions of 

“relevant.”  Many doctors and medical organizations assert that it is always 

relevant to ask about—and thus, to record—firearm-ownership information.  As 

discussed, the AMA, as well as the American Academy of Pediatrics, its Florida 

chapter, the American Academy of Family Physicians, its Florida chapter, the 
                                           

3 Here is one of the State’s contradictions.  Elsewhere in its briefing, the State asserts that 
the inquiry provision is not, as it just stated, a proscription but is instead merely advisory.  From 
a doctor’s perspective, however, the Act must be treated as mandatory.  Indeed, the Executive 
Director of the body responsible for enforcing the Act, the Board of Medicine of the Florida 
Department of Health (Board), mailed a letter to physicians stating that the inquiry provision was 
mandatory.  But in a change of course, the Board posted to its website shortly after Appellees 
filed suit that, in fact, the provision was only advisory.  The State’s argument that the provision 
is only advisory is not a bad one, because unlike other provisions which use the clearly 
mandatory word “shall,” the inquiry provision uses the ambiguous word “should.”  But it would 
be extremely risky for doctors to rely on this interpretation, given that the timing of the Board’s 
change in course suggests that it may only have been part of the State’s litigation strategy.  There 
are no assurances that, once this litigation ends, the Board will not revert back to its broader 
interpretation.  Further, the State interprets the same word (“should”) to be mandatory in the 
context of interpreting the harassment provision—though the State vacillates on this 
interpretation, as well.   
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American College of Physicians, and its Florida chapter all recommend providing 

counseling and guidance on a variety of injury-prevention topics including firearm 

safety.  Doctors thus quite legitimately insist that asking firearm-related questions 

as a matter of course and recording the information in medical files is good for 

their patients’ health and for the public’s safety.   

As the incidents discussed in the legislative history suggest, however, the 

Act was apparently designed to prohibit doctors from routinely asking about 

firearm ownership on prescreening, informational forms.  Appellees rightly 

suspect, despite the State’s present assurance to the contrary, that the standard of 

relevance contemplated by the Act is higher than the Appellees’ own standard.  

Consequently, for purposes of assessing the Act’s constitutionality, I assume that 

many doctors, absent some particularized fact or circumstance indicating that 

firearm ownership is particularly relevant,4 will stop asking about and recording 

this information.5     

                                           
4 And how will physicians be able to make the relevance determination without 

inquiring?  I will return to this issue in the coming discussion. 

5 It appears that the Act determines as a matter of State law that firearm ownership is not 
medically relevant in all cases for preventive medicine purposes.  Elsewhere in its briefing, 
however, the State emphasized that the Act specifically allows doctors to ask about firearms 
whenever they believe “in good faith” that the information is relevant and to record such 
information unless they “know” it to be irrelevant.  From this, the State concludes that “the 
Legislature enabled physicians to make these inquiries of any or all patients” if the doctor holds 
a different view of medical relevance than the State.  This interpretation, of course, would allow 
the inquiries detailed in the legislative history; precisely the same inquiries the State previously 
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The Act also prohibits “discrimination” on the basis of gun ownership.  One 

might reasonably expect, based on the incidents that prompted passage of the Act, 

that this provision bars doctors from declining to treat a patient who refuses to 

answer questions regarding firearm ownership.  The Act explicitly affords doctors 

the continued right to refuse to treat such patients, however, see Fla. Stat. § 

790.338(4), so the Legislature apparently intended to prevent other forms of 

discrimination when it passed the Act.  The State asserts that “actual 

discrimination experienced by gun owners in Florida directly motivated the 

Legislature to pass the Act.”  This statement is followed by the list of incidents 

contained in the legislative history.  As noted above, the State also explained that 

the Act was passed in response to questioning about gun ownership and follow-up 

recommendations to make such ownership safer, including recommendations to 

remove guns from the home entirely.  These discussions, which some constituents 

and legislators perceive to be a political attack, could be viewed as discriminatory.  

Based on their status as gun owners, some patients are subjected to uncomfortable 

conversations about firearms, while others are not.  Because the State explicitly 

                                                                                                                                        

stated that the Act was designed to prevent.  Given this uncertainty, doctors who wish to ask 
about firearm ownership in all cases would be taking a significant risk if they continued to do so.   

A bit more is said on this point in Part IV, infra, in relation to my brief discussion on 
vagueness.            
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acknowledges that the legislative history provides examples of what constitutes 

discrimination, doctors reasonably fear punishment for discrimination under the 

Act for speaking as the doctors did in the above-cited incidents.  Accordingly, the 

discrimination provision, like the record keeping and inquiry provisions, will cause 

doctors not to ask about or make recommendations regarding firearm ownership, 

particularly if patients are initially resistant to information on this topic.6   

The harassment provision chills doctors’ speech even further.  The State 

explains that “the Legislature enabled physicians to make [firearm ownership] 

inquiries of any or all patients, provided they do so with the belief that the inquiry 

is relevant to the patient’s care.  Logically then, if a physician seeks firearms 

information to suit only a political agenda unrelated to the patient’s well-being, . . . 

he may be unnecessarily harassing his patient . . . .”  As Appellees’ brief explains, 

consistent with AMA policy, many doctors believe that asking about firearm 

ownership is related to the patient’s well-being in all cases, which is why questions 

                                           
6 Given the overall purpose of the Act and the Act’s legislative history—considered in 

light of the State’s assertions that that legislative history is illustrative of what constitutes 
“discrimination”—we must view the harassment and discrimination provisions as designed to 
reinforce the inquiry and record keeping provisions.  Moreover, the fact that the Act explicitly 
allows the primary form of discrimination that actually occurred—that is, doctors turning away 
patients who refused to answer questions about firearms—belies the notion that the 
discrimination provision is meant to address actual discrimination experienced by firearm 
owners.  It may indeed prohibit some of the discriminatory conduct that the State speculates 
might occur, and it would not create a constitutional problem if that is all it did.  In this context, 
however, it is difficult to see the discrimination provision as anything other than reinforcement 
of the other provisions prohibiting doctors from saying and writing certain things.      

Case: 12-14009     Date Filed: 07/28/2015     Page: 87 of 152 Case: 12-14009     Date Filed: 08/18/2015     Page: 117 of 182 



88 
 

about firearm ownership were asked by many doctors before the passage of this 

Act.  As the legislative history makes clear, however, these routine inquiries and 

the follow-up conversations they prompted were deemed by constituents and 

legislators to be part of an anti-firearm political agenda which the State defines in 

its briefing as unnecessary harassment.   

Most of the incidents discussed in the legislative history appear to involve 

nothing more than a disagreement between the doctor, who perceived the gun-

related information to be relevant to the patient’s well-being, and the patient, who 

perceived the information to be part of an unwelcome political attack.  The 

harassment provision of the Act suggests that the State has taken the patients’ side 

in this disagreement.  There is nothing to suggest that the doctors’ inquiries or 

messages regarding firearms were not genuinely believed to be in the patients’ best 

medical interest when given.  But there is evidence in the legislative history to 

suggest that the harassment provision is designed to prevent these conversations 

from taking place in the future.  That is certainly the result it will achieve.  Doctors 

will largely cease inquiring into and counselling on the topic of firearms, lest they 

be accused of crossing the line between providing life-saving preventive medical 

information and promoting an anti-firearm political agenda.7   

                                           
7 In its initial brief, the State asserted (most, though not all of the time) that the word 

“should” in the inquiry provision rendered the provision purely advisory.  Regarding the 
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Under this Act, then, one group of speakers, medical professionals, is 

prohibited or at least chilled from engaging in a great deal of speech about one 

topic, firearms.  Doctors cannot ask routine questions about firearm ownership of 

all incoming patients as they did before, despite the fact that a host of medical 

associations suggest that they should.  Doctors cannot record information about 

their patients’ firearm ownership in highly-confidential medical files, even though 

the information may later prove essential to the doctor in a medical malpractice 

suit or to the patient in an emergency situation.  Doctors also cannot provide 

firearm safety information and advice without running the risk of facing discipline 

if their medical efforts are construed to be part of a political agenda.  Though the 

State offers reasons to believe that the Act might not be interpreted to prohibit all 

of these things, at various points in its briefing, the State accepts that these forms 

of speech are the intended targets of this Act.  Under a reasonable interpretation of 

                                                                                                                                        

harassment provision, which included the exact same word, “should,” the State asserted that the 
provision “prohibit[s] facilities and practitioners from . . . unnecessarily harassing patients who 
own guns.”  The same word used in the same statute rendered one provision advisory but the 
other mandatory.  In an effort to correct this contradiction, the State asserted in its Reply Brief 
that “the Legislature provided physicians with the freedom to . . . unnecessarily harass patients 
about firearms, while . . . suggesting that they not broach these areas.”  If the State cannot even 
decide from one brief to the next whether the Act prohibits or merely advises against 
unnecessarily harassing patients, doctors certainly cannot rely on the State’s self-contradictory 
assurances that they will not seek to punish doctors under the harassment provision for speaking 
in ways that some constituents deem to be political.  As Judge Tjoflat recognized at oral 
argument, these rules will simply cause doctors to “steer clear.”               
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the Act, then, doctors are potentially subject to discipline for talking about firearms 

with their patients in all but a few narrow circumstances. 

One final observation is in order regarding the Act’s interpretation.  The 

State deemed the district court’s decision to treat the inquiry and harassment 

provisions as mandatory rather than advisory as an intentional “effort to render the 

Act unconstitutional.”  The Majority, however, accepts the district court’s 

interpretation that the inquiry and harassment provisions are mandatory.  Thus, 

despite accepting an interpretation of the Act that even the State suggests would 

“render the Act unconstitutional,” the Majority strikingly holds that the Act 

survives First Amendment scrutiny.  In other words, the Majority has gone further 

in limiting speech rights than the State argued it should or could.   

III. 

The Act proscribes speech about one topic (firearms) by one group of 

speakers (medical professionals).  As such, the Act must be subjected to at least 

intermediate scrutiny, a standard it fails to satisfy.  Accordingly, I conclude that the 

Act is unconstitutional. 

A. 

Recently, in Sorrell, the Court invalidated a “statute [that] disfavors 

marketing, that is, speech with a particular content.  More than that, the statute 

disfavors specific speakers, namely pharmaceutical manufacturers.”  131 S. Ct. at 
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2663.  Here, the Act directly prohibits firearm related inquiries and record keeping, 

as well as persistent discussions on the topic,8 “that is, speech with a particular 

content.  More than that, the statute disfavors specific speakers, namely,” doctors.  

See id.  Thus, “[t]he law on its face burdens disfavored speech by disfavored 

speakers, [and] [i]t follows that heightened judicial scrutiny is warranted.”  Id. at 

2663–64.  Indeed, “[t]he First Amendment requires heightened scrutiny whenever 

the government creates a regulation of speech because of disagreement with the 

message it conveys.”  Id. at 2664 (emphasis added) (internal quotation marks 

omitted).  

The speech restricted here is part of a tradition of exceptional protection, and 

it certainly is not within an area traditionally subject to “proscription.”  The Court 

has explicitly recognized the importance of a free flow of information between 

doctor and patient, which this Act explicitly and directly limits.  “[T]he physician 

must know all that a patient can articulate in order to identify and to treat disease; 

barriers to full disclosure would impair diagnosis and treatment.”  Trammel v. 

United States, 445 U.S. 40, 51, 100 S. Ct. 906, 913 (1980).  Relatedly, a 

“consumer’s concern for the free flow of . . . speech . . . has great relevance in the 

                                           
8 The Majority defines “to harass” as “[t]o disturb or irritate persistently.”  Maj. Op. at 

36.  Many firearm owners—as evidenced by the legislative history—are irritated by virtually all 
discussions with their doctors about firearms.  Thus, doctors “harass” their patients by 
persistently discussing firearms.   
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fields of medicine and public health, where information can save lives.”  Sorrell, 

131 S. Ct. at 2664 (internal quotation marks omitted).   

And even if we assume that only speech which the State defines as 

medically irrelevant will be proscribed, Justice White’s concurrence in Lowe v. 

S.E.C. explains that while “the [S]tate may prohibit the pursuit of medicine as an 

occupation without its license, . . . I do not think it could make it a crime publicly 

or privately to speak urging persons to follow or reject any school of medical 

thought.”  472 U.S. 181, 231, 105 S. Ct. 2557, 2584 (1985) (White, J., concurring) 

(emphasis added) (internal quotation marks omitted).  Under the Act, doctors run 

the serious risk of being disciplined for harassing patients by pushing a “political 

agenda” if they speak (too forcefully or persistently) to their patients about schools 

of medical thought which deem firearm ownership relevant. 

There exists a second reason why the speech being silenced here deserves 

protection under the First Amendment.  Greater protections are afforded to speech 

dealing with matters of public concern, which include “any matter of political, 

social, or other concern to the community.”  Snyder v. Phelps, __ U.S. __, 131 S. 

Ct. 1207, 1216 (2011) (internal quotation marks omitted).  Firearm safety qualifies 

as a public concern under that standard.  So, too, does state regulation of health 

care.  Under the Act, speech by Florida doctors to their patients regarding the 

former is almost entirely prohibited, and speech about the latter, as it relates to the 
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Act itself, is significantly chilled lest a doctor’s complaint about the Act be 

perceived as harassing, anti-gun politicking.  Further, under the Majority’s holding, 

speech about the latter could be eliminated entirely from the doctor-patient 

relationship.9           

Further still, “the law’s express purpose and practical effect are to diminish 

the effectiveness” of firearm safety messages delivered by doctors.  Sorrell, 131 S. 

Ct. at 2663 (explaining that “the inevitable effect of a statute on its face” and “a 

statute’s stated purposes” may be considered for purposes of evaluating 

constitutionality (internal quotation marks omitted)).  Doctors asked patients about 

firearms in order to give specifically tailored—and thus more effective—firearm 

safety information.  Indeed, amicus curiae supporting the State’s legislation 

                                           
9 Snyder also explains that “whether speech is of public or private concern requires us to 

examine the content, form, and context of that speech.”  131 S. Ct. at 1216 (internal quotation 
marks omitted).  The content of the speech prohibited by the Act certainly concerns the public, as 
the speech prohibited by this Act has been recognized by the AMA to be part of an effort to 
address a public health problem.  The form and context perhaps cut in the opposite direction, but 
not necessarily.  When a doctor speaks in private to her patients about a topic like firearm safety 
during the course of an examination, the message may have a fairly significant impact on the 
patients’ views about guns because doctors are trusted, knowledgeable, and presumably 
genuinely interested in the health consequences of firearms rather than the political consequences 
of them.  To many listeners, even those well-attuned to Second Amendment political debates, a 
doctor’s advice could offer a new, perhaps previously unconsidered perspective that may well 
change public views as well as personal practices.  The State was no doubt aware of the great 
influence doctors’ knowledge and information sharing might have on the public firearm debate, 
and because the State disagreed with the doctors’ powerful message, it silenced them.   

On topics concerning public health, doctors’ ability to inform their patients one-on-one 
about the consequences of legislation seems even more clearly to be a matter of public concern, 
even though the speech is conveyed in private.      
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explain that the Act is necessary because a “doctor’s questions can interfere with 

patients’ exercise of the right [to bear arms] by putting patients in a hesitant 

position where they question their ownership of firearms because of physician 

disapproval.”  That statement is staggering.  It suggests that the perceived problem 

with doctors’ truthful, non-misleading message regarding firearm safety was that it 

was working, so the message was silenced.  That is classic viewpoint 

discrimination.  

Despite the State’s contention that pro-gun doctors are silenced on the topic 

just as surely as anti-gun doctors, the Act’s legislative history erases any doubt as 

to which viewpoint the State sought to silence.  As discussed, the legislative 

history confirms that the purpose of the Act was to silence firearm-safety messages 

that were perceived as “political attacks” and as part of a “political agenda” against 

firearm ownership.  Moreover, the State’s argument that the Act is meant to protect 

the rights of firearm owners—in conjunction with the argument’s neglect of the 

rights of non-owners—further evidences which side the State is taking in this fight.  

Thus, “[i]n its practical operation, [Florida’s] law goes even beyond mere content 

discrimination, to actual viewpoint discrimination.”  Id. (internal quotation marks 

omitted).  “It follows that heightened judicial scrutiny is warranted.”  Id. at 2664.   

The Supreme Court has recognized that “[i]t is rare that a regulation 

restricting speech because of its content will ever be permissible.”  United States v. 
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Playboy Entm’t Grp., Inc., 529 U.S. 803, 818, 120 S. Ct. 1878, 1889 (2000).  

Content-based statutes, therefore, “are presumptively invalid.”  R.A.V. v. City of St. 

Paul, 505 U.S. 377, 382, 112 S. Ct. 2538, 2542 (1992).  Based on the foregoing, 

the only choice I believe we have to make is one between strict and intermediate 

First Amendment scrutiny.  As Part IV below shows, the Act is unconstitutional 

under either standard so deciding between the two is unnecessary.   

B. 

The Majority is now persuaded that the Act is subject to some level of 

scrutiny under the First Amendment.  It is the analysis that follows where we part 

ways, as the Majority leaves open the possibility of a more deferential approach to 

restrictions of speech within the boundaries of a professional relationship. 

1. 

The Majority’s analysis creates a two-dimensional, four-category framework 

for assessing the scrutiny applicable to speech by professionals and assigns varying 

levels of scrutiny accordingly.  To the extent that framework acknowledges that 

professionals speaking outside the confines of a professional relationship on 

matters unrelated to the profession are entitled to the same First Amendment 

protection as non-professionals are, I agree with that conclusion.  There is no 

reason to think that the State’s authority to regulate a profession extends to the 

entirety of a professional’s existence.  In addition, the Majority’s conclusion that 
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laws restricting speech by professionals furthering the profession outside a 

professional relationship, including commercial speech, must be subjected to First 

Amendment scrutiny is well-settled.  See Gentile v. State Bar of Nev., 501 U.S. 

1030, 111 S. Ct. 2720 (1991); Fla. Bar v. Went For It, Inc., 515 U.S. 618, 620, 

623–24, 115 S. Ct. 2371, 2374, 2375–76 (1995). 

The Majority then goes on to divide, within the context of a direct, 

professional relationship, speech furthering the practice of the profession from that 

irrelative to the profession; the Majority concludes that the Act regulates the 

former category.  According to the Majority, in this context, the governmental 

regulatory interest peaks, while the citizen’s interest in giving and receiving 

information reaches its nadir.  Thus, while the Majority leaves the question open, it 

declares that this category of speech may actually be subject to a level of scrutiny 

more deferential than intermediate scrutiny. 

This novel framework and the significance that the Majority attaches to it 

are problematic.  It diminishes the First Amendment protection afforded to 

professionals by permitting the State to silence professionals on whatever topic the 

State sees fit.  That is not what the Constitution commands.  Our precedent 

instructs that intermediate scrutiny should apply, and we relax this standard for 

restrictions on a professional’s speech only where certain characteristics so justify. 
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Justice White’s concurrence in Lowe, 472 U.S. at 228, 105 S. Ct. at 2582 

(White, J., concurring), and Locke v. Shore, 634 F.3d 1185, 1191 (11th Cir. 2011) 

stand for the proposition that a law regulating professional conduct that burdens 

speech may evade First Amendment scrutiny only when: (1) the law is a licensing 

scheme regulating entry into a profession; (2) the impact on speech (an impact felt 

only by unlicensed, would-be practitioners) is incidental to a broader State goal 

(ensuring the quality of the State’s professionals); (3) the burden on speech is 

content-neutral; and (4) the prohibition on unlicensed individuals’ speech does not 

extend beyond the confines of a one-on-one professional-client relationship.  Only 

the fourth condition is present here.  Thus these cases are readily distinguishable. 

Some laws burdening speech evade First Amendment scrutiny where the 

burdens occur within a professional setting.  See Locke, 634 F.3d at 1191 (“‘If the 

government enacts generally applicable licensing provisions limiting the class of 

persons who may practice the profession, it cannot be said to have enacted a 

limitation on freedom of speech . . . subject to First Amendment scrutiny.’” 

(alteration in original) (emphasis added) (quoting Lowe, 472 U.S. at 232, 105 S. Ct. 

at 2584 (White, J., concurring))).  Where this rule applies, the law is subject only 

to rational basis review.  Lowe, 472 U.S. at 228, 105 S. Ct. at 2582 (requiring only 

that the regulation “have a rational connection with the applicant’s fitness or 

capacity to practice the profession” (internal quotation marks omitted)).   
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But this rule does not apply here, because, while there is one similarity 

between the regulations at issue in those cases and the Act here, there are several 

critical differences.   

The similarity is that Lowe, Locke, and this case all consider speech that 

occurs within the confines of a one-on-one professional relationship.  In Lowe, the 

defendant was accused of providing investment advice without a license, in 

violation of federal law.  Id. at 227, 105 S. Ct. at 2582.  Justice White considered 

the First Amendment implications of the fact that the investment “advice” was 

published broadly, suggesting that Lowe might not be engaged in the practice of 

investment advising at all.  Id.  Ultimately, Justice White concluded that the First 

Amendment protected Lowe’s right to convey this investment-related information 

for a profit, even if he had no license.  Id. at 233, 105 S. Ct. at 2584–85.  In 

discussing the First Amendment implications of licensing schemes generally, 

Justice White concluded that a professional who “takes the affairs of a client 

personally in hand and purports to exercise judgment on behalf of the client in the 

light of the client’s individual needs and circumstances is properly viewed as 

engaging in the practice of a profession.”  Id. at 232, 105 S. Ct. at 2584.  On the 

other hand,  

[w]here the personal nexus between professional and client does not 
exist, and a speaker does not purport to be exercising judgment on 
behalf of any particular individual with whose circumstances he is 
directly acquainted, government regulation ceases to function as 
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legitimate regulation of professional practice with only incidental 
impact on speech; it becomes regulation of speaking or publishing as 
such, subject to the First Amendment[] . . . . 
   

Id.  Justice White concluded that because the defendant’s activities fell into the 

latter category, the First Amendment applied.     

Thus, Lowe established only that the existence of a professional relationship 

is a necessary condition if a law burdening speech is to evade First Amendment 

scrutiny.  Nothing in Lowe implied that such a condition was sufficient to support 

this conclusion.  In fact, Lowe suggests three more conditions, all of which have 

been present in subsequent cases applying Lowe’s rule, and none of which are 

present here.10   

In addition to the above condition, Lowe also contemplated that speech 

would be burdened without First Amendment scrutiny only if the burden was a 

consequence of a professional licensing scheme.  Id. at 229, 105 S. Ct. at 2583 

(discussing “the principle that the government may restrict entry into professions 

and vocations through licensing schemes” (emphasis added)).  And there is a third 

condition, which recognizes that the government’s ability to burden speech through 

a licensing scheme without implicating the First Amendment “has never been 

extended to encompass the licensing of speech per se or of the press.”  Id. at 229–

                                           
10 There is one exception from the Ninth Circuit, which is readily distinguishable from 

the instant case, as will be discussed below. 
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30, 105 S. Ct. at 2583.  This reasoning has developed into a rule that “any 

inhibition [must be] merely the incidental effect of observing an otherwise 

legitimate regulation.”  Locke, 634 F.3d at 1191 (emphasis added) (internal 

quotation marks omitted).  In cases contemplating Lowe (and subsequently, Locke), 

the State’s regulation was not directed at speech but instead at improving the 

overall quality of a profession, broadly speaking, by ensuring that only qualified 

individuals practice the profession.  See, e.g., id. (relying on Lowe to uphold a 

statute restricting the practice of interior design to licensed professionals); 

Accountant’s Soc’y of Va. v. Bowman, 860 F.2d 602, 604 (4th Cir. 1988) (relying 

on Justice White’s reasoning in Lowe to uphold a statute restricting the use of 

certain terms in the work product of unlicensed accountants). 

A fourth and final condition that is implicit in the rule contemplated in Lowe 

is content-neutrality—at least to a far greater extent than is present here.  To be 

sure, the SEC’s prohibition applied only to the topic of investment advising, but 

within that field, it did not differentiate.  It was not as if unlicensed advisers were 

left free to recommend investment products the government preferred—such as 

government bonds—but restricted from recommending anything else.  Similarly, in 

Locke, unlicensed designers were not left free to recommend design techniques the 

government might prefer—such as energy saving, “green” designs—but restricted 
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from recommending anything else.  In this way, at least, the burden on speech in 

cases like Lowe is content-neutral.11     

Further, First Amendment scrutiny is not eliminated simply because 

burdened speech occurs in the course of conducting one’s business as a 

professional.  Even in cases involving speech that is spoken only in pursuit of 

one’s profession, the Court has applied intermediate First Amendment scrutiny.  

See Sorrell, 131 S. Ct. at 2667–71 (applying intermediate First Amendment 

scrutiny to a law prohibiting pharmacies from selling records of doctors’ 

                                           
11 Contrary to the Majority’s assertion, the R.A.V. principle—that content discrimination 

is permissible where the basis for that discrimination is a reason the speech receives lesser 
protection “should . . . extend . . . beyond wholly proscribable categories of speech to those 
categories which . . . have traditionally been deemed to merit a diminished level of First 
Amendment protection, such as . . . professional speech”—is inapposite.  See Maj. Op. at 63 
n.19.  That principle contemplates, for example, banning only obscenity excessive in its 
prurience or price advertising exclusively in an industry especially prone to fraud; prurience and 
fraud are bases for withholding full First Amendment protection from obscenity and commercial 
speech, respectively.  See R.A.V., 505 U.S. at 388–89, 112 S. Ct. at 2545–46.  On the other hand, 
a state could not ban obscenity or commercial speech only if it contained a particular political 
message.  See id. 
 The Act clearly relates more closely to the political speech ban.  Besides the obvious—
that it restricts speech on a topic that is, at least currently, substantially politically charged—the 
State’s purported interests do not relate to any reasons for limiting First Amendment protection 
applicable to professional speech.  First, nothing about the State’s authority to regulate 
professions has anything to do with protecting Second Amendment rights, as physicians are in no 
better position to violate those rights than any other citizen, a point I discuss more robustly 
herein.  Second, while privacy may well be an interest that supports a potential limitation on 
protection afforded to professional speech, that would warrant a restriction that applies to a wide 
range of matters about which doctors currently may freely inquire, not one that applies to firearm 
ownership only.  Finally, there is no evidence that firearm owners have encountered barriers to 
the receipt of healthcare, discrimination, or harassment, another point I will address; in other 
words, a restriction on content related to guns is unrelated to the State’s regulation of the 
profession because there is nothing to suggest that it furthers that interest.  
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prescribing patterns to pharmaceutical salespeople); Went For It, 515 U.S. at 620, 

623–24, 115 S. Ct. at 2374, 2375–76 (subjecting a regulation prohibiting lawyers 

from engaging in certain forms of direct advertising to intermediate First 

Amendment scrutiny); cf. Holder v. Humanitarian Law Project, 561 U.S. 1, 28, 

130 S. Ct. 2705, 2724 (2010) (recognizing that when “conduct triggering coverage 

under the statute consists of communicating a message,” First Amendment scrutiny 

still applies).12     

In Locke, all four conditions were satisfied.  The challenged provision was a 

content-neutral professional licensing scheme applicable to interior designers that 

incidentally burdened the speech of unlicensed designers by prohibiting them from 

giving one-on-one design advice.  634 F.3d at 1191.  The four conditions from 

Lowe were met, and First Amendment scrutiny was not applied.  See also Lowe, 

472 U.S. at 228, 105 S. Ct. at 2582 (White, J., concurring) (recognizing that First 

Amendment scrutiny does not apply to “[r]egulations on entry into a profession” 

(emphasis added)).  

                                           
12 Even if speech may fairly be characterized as conduct, a regulation which targets 

conduct that consists almost entirely of speech is not immune from First Amendment scrutiny.  
To be sure, “it has never been deemed an abridgment of freedom of speech or press to make a 
course of conduct illegal merely because the conduct was in part initiated, evidenced, or carried 
out by means of language . . . .”  Lowe, 472 U.S. at 228, 105 S. Ct. at 2582 (White, J., 
concurring) (emphasis added) (internal quotation marks omitted).  If conduct is primarily carried 
out by language, however, it becomes difficult to claim that a regulation of that conduct creates 
merely an incidental burden on speech.  The speech then seems to fall under the rubric of 
commercial speech, subject to intermediate scrutiny.  See, e.g., Sorrell, 131 S. Ct. at 2667–68. 
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The Act is not a licensing scheme, rendering Locke and Lowe inapposite, 

and the differences do not stop there.  The Act’s purpose is not to regulate the 

profession of medicine as a whole but rather to regulate one, narrow aspect of 

professional speech.  Further, the Act does not incidentally burden speech as a 

consequence of the State’s pursuit of improving the overall quality of the 

profession as a whole.  Instead, the Act directly targets speech per se by licensed 

professionals, not just speech incidental to the practice of a profession by the 

unlicensed.13  The Act prohibits inquiries, record keeping, and unnecessarily 

harassing and discriminatory expression—which may consist of nothing more than 

recommendations to store firearms more safely or to remove them from homes 

with children if those recommendations are taken to be “political attacks”—on one 

topic, firearm ownership and safety.  This of course renders the Act content-based 

rather than content-neutral, distinguishing this case even further from Locke.   

                                           
13 Indeed, considering exactly what the inquiry provision purports to do shows how far 

removed the Act is from the scenario contemplated in Lowe.  The inquiry provision prohibits 
doctors from asking irrelevant questions about firearms.  For example, if a doctor and his patient 
have gotten to know each other over the years, the doctor may ask the patient whether he owns a 
firearm in order to see if the patient might like to go hunting.  That inquiry is plainly irrelevant to 
the patient’s care, so it is an obvious example of what the inquiry provision prohibits.  Lowe 
directly states that such inquiries are speech, not professional conduct: “Where . . . a speaker 
does not purport to be exercising judgment on behalf of any particular individual,” as would 
obviously be the case when a doctor is asking his patient if he owns a firearm because he wants 
to arrange a hunting trip, “government regulation ceases to function as legitimate regulation of 
professional practice with only incidental impact on speech; it becomes regulation of speaking or 
publishing as such, subject to the First Amendment[].”  472 U.S. at 232, 105 S. Ct. at 2584.  
Thus, Lowe directly states that the inquiries prohibited by the Act are not legitimate regulations 
of professional conduct but are instead direct regulations of speech.         
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Lowe’s rationale has wisely not been extended beyond these parameters.  

Lowe articulated reasons for limiting government intrusion into free expression.  It 

recognized only that a very narrow category of speech—speech by unlicensed 

professionals engaging in the one-on-one practice of a profession for which they 

are unqualified—could be incidentally burdened as a consequence of licensing an 

entire profession.  The holding of Lowe and the purpose of Justice White’s 

concurrence was to narrow that category, and thus to expand the free speech rights 

even of unlicensed professionals.  By saying that unlicensed professionals’ free 

speech rights expanded, Lowe was not implying that licensed professionals’ free 

speech rights narrowed.  The Supreme Court has explicitly warned against reading 

First Amendment case law in this way: “A rule designed to tolerate certain speech 

ought not blossom to become a rationale for a rule restricting it.”  United States v. 

Alvarez, __ U.S. __, 132 S. Ct. 2537, 2545 (2012) (plurality opinion).      

Lowe’s rationale further supports the conclusion that licensed professionals 

enjoy First Amendment rights even when they are speaking within the confines of 

a professional relationship.  Justice White explained that  

a State can require high standards of qualification, such as good moral 
character or proficiency in its law, before it admits an applicant to the 
bar. . . .   
. . . . 

. . . Clients trust in investment advisers, if not for the protection 
of life and liberty, at least for the safekeeping and accumulation of 
property.  Bad investment advice may . . . lead to ruinous losses for 
the client.  To protect investors, the Government . . . may require that 
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investment advisers, like lawyers, evince the qualities of truth-
speaking, honor, discretion, and fiduciary responsibility. 
 

472 U.S. at 229, 105 S. Ct. at 2582–83 (White, J., concurring) (internal quotation 

marks omitted).  Licensed professionals thus occupied a venerated position in 

Lowe, as these professionals perform functions in society that cannot be trusted to 

just anyone.  And it was only because of this compelling rationale that the 

unqualified could be silenced at all.  Far from venerating professionals who deliver 

what Lowe recognized to be critical advice, the Act here prohibits licensed medical 

professionals from exercising their judgment, making inquiries, and engaging in 

the kind of persistent counseling that they believe will improve the well-being of 

their patients. 

Despite this precedent, the Majority maintains that some lesser level of 

scrutiny may apply to speech by professionals within the confines of a professional 

relationship.  Instead of recognizing that licensed professionals’ speech is 

particularly valuable, the State’s decision to silence certain speech is approved by 

the Majority precisely because the speakers are so qualified.  The State could not 

rely on the Majority’s rationale to, for example, silence non-professionals, who are 

unqualified to give firearm safety advice, from making inquiries in private about 

firearm ownership, even though silencing that type of speaker is what Lowe 

envisioned.  Instead, the Majority’s rationale would allow the State to silence any 

and all professionals who are qualified to give such advice because their speech, 
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when spoken in a private, professional setting is converted from protected private 

speech to virtually unprotected professional conduct.  This turns Lowe on its head.   

As amicus favoring the Act seemed to admit, doctors were silenced because 

their speech was causing patients to question whether the safety concerns 

associated with firearm ownership outweighed the benefits.  The Court has very 

recently rejected this as an appropriate rationale for silencing speech: “That the 

State finds expression too persuasive does not permit it to quiet the speech or to 

burden its messengers.”  Sorrell, 131 S. Ct. at 2671.  It is thus clear that Lowe is 

distinguishable both factually and based on its rationale.  We should not set aside a 

compelling body of case law that consistently applies First Amendment scrutiny to 

content-based restrictions based on an extension of an inapplicable line of cases.    

2. 

Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 

112 S. Ct. 2791 (1992), reaffirms that intermediate scrutiny is appropriate here.  

The regulation in Casey compelled doctors to advise women seeking abortions 

about various health consequences and alternatives.  Id. at 884, 112 S. Ct. at 2824 

(plurality opinion).  The personal nexus between professional and client that exists 

here and that existed in Locke was also present in Casey.  Unlike Locke, however, 

Casey involved a regulation targeted at speech about a specific topic within the 

medical profession rather than a general regulation restricting entry to the 
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profession as a whole.  Casey is thus more analogous to this case and helpful in 

identifying the applicable level of scrutiny, though it is worth noting that the 

relevant First Amendment discussion consisted only of three sentences in a three-

member opinion that did not speak for the Court.14  Therefore, Casey’s 

statement—that “First Amendment rights . . . [were] implicated”—instructs that 

the Act is subject to First Amendment scrutiny.  See 505 U.S. at 884, 112 S. Ct. at 

2824.  The fact that Casey upheld the provision at issue there does not mean that 

the provision was not subject to any First Amendment scrutiny.  That Justice 

O’Connor’s opinion in Casey did not apply Justice White’s framework from Lowe 

is not an insignificant detail that can be cast aside.  Casey did not apply Justice 

White’s framework because Justice White’s framework was inapplicable.  That is 

why Justice White in Lowe and Justice O’Connor in Casey reached opposite 

conclusions about whether the First Amendment was implicated, and that is why 

the two opinions cannot be treated as if they applied the same level of scrutiny. 

Thus, it is clear that unlike Locke, the regulation in Casey was subjected to 

some level of First Amendment scrutiny.  Given the brevity of Casey’s First 

Amendment discussion, identifying what level of scrutiny was applied is difficult.  

                                           
14 Justice O’Connor’s opinion constituted the judgment of the Court as to Parts I, II, III, 

V-A, V-C, and VI only.  The First Amendment discussion falls in Part V-B, and Justice 
O’Connor was joined only by Justices Kennedy and Souter in this Part.   
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Casey noted only that, although the First Amendment applied, the speech was 

“subject to reasonable licensing and regulation” because it was “part of the practice 

of medicine.”  505 U.S. at 884, 112 S. Ct. at 2824 (plurality opinion).  It is clear 

from this statement that strict scrutiny was not applied.  See, e.g., Tex. Med. 

Providers Performing Abortion Servs. v. Lakey, 667 F.3d 570, 575 (5th Cir. 2012) 

(“The plurality response to the compelled speech claim is clearly not a strict 

scrutiny analysis.”).  The Fourth and Ninth Circuits havecharacterized Casey as 

applying “intermediate scrutiny.”  See Greater Balt. Ctr. for Pregnancy Concerns, 

Inc. v. Mayor & City Council of Balt., 683 F.3d 539, 554 (4th Cir. 2012), vacated 

on reh’g en banc on other grounds, 721 F.3d 264 (4th Cir. 2013); see also Pickup 

v. Brown, 740 F.3d 1208, 1228 (9th Cir. 2013) (placing Casey at the midpoint on 

the continuum of First Amendment protections).  Other Circuits have not 

definitively answered the question.   

Although Casey did not explicitly state that intermediate scrutiny applied, I 

believe the Fourth and Ninth Circuits are correct.  Immediately before addressing 

the First Amendment issue, the Court in Casey recognized that the State had “a 

substantial government interest justifying a requirement that a woman be apprised 

of the health risks of abortion and childbirth.”  505 U.S. at 882, 112 S. Ct. at 2823 

(plurality opinion).  The requirement also advanced the “legitimate goal” of 

ensuring that women do not unwittingly suffer “devastating psychological 
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consequences” of less-than-fully-informed decision making and “protecting the life 

of the unborn.”  Id. at 882, 884, 112 S. Ct. at 2823–24.  To advance these goals, the 

Court found “legislation aimed at ensuring a decision that is mature and informed” 

to be constitutional.  Id. at 883, 112 S. Ct. at 2824 (emphasis added).  Further, the 

Court discussed the ways in which the speech requirement was narrowly drawn: it 

was limited to “truthful and not misleading” information, and “the statute [did] not 

prevent the physician from exercising his or her medical judgment” not to provide 

the information in certain situations.  Id. at 882, 884, 112 S. Ct. at 2823–24. 

This analysis mirrors an intermediate scrutiny analysis and shows that the 

law in question passes constitutional muster under that standard.  See Sorrell, 131 

S. Ct. at 2667–68 (explaining that to survive intermediate scrutiny, “the State must 

show at least that the statute [1] directly advances [2] a substantial governmental 

interest and [3] that the measure is drawn to achieve that interest” (citing Cent. 

Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 566, 100 

S. Ct. 2453 (1980))).  I therefore believe that Casey applied something akin to 

intermediate First Amendment scrutiny.     

Even if the Majority is correct that Casey applied something less than 

intermediate scrutiny, Zauderer v. Office of Disciplinary Counsel of the Supreme 

Court of Ohio, 471 U.S. 626, 105 S. Ct. 2265 (1985), confirms that intermediate 

scrutiny applies here.  In Zauderer, the Court applied a “reasonable relation” 
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standard of First Amendment review, similar—in wording, though not necessarily 

in form—to the one applied in Casey.  Id. at 651, 105 S. Ct. at 2282 (holding that 

although the First Amendment was implicated, the regulation compelling 

disclosure of certain information in advertisements was constitutional as long as it 

was “reasonably related to the State’s interest”).  Zauderer explained that the 

reasonableness standard applied there was less rigorous than intermediate scrutiny, 

see id. at 651 n.14, 105 S. Ct. at 2282 n.14, but the case highlights a distinction that 

proves intermediate scrutiny applies here, even if it did not in Casey.  Zauderer 

recognized that a restriction on advertising would be subject to intermediate First 

Amendment scrutiny under the test applied in Sorrell and Central Hudson.  Id. at 

644, 105 S. Ct. at 2278.  “Reasonableness” scrutiny applied only where the 

provision at issue compelled truthful speech but did not prohibit speech in any 

way.  Id. at 651, 105 S. Ct. at 2281–82.  Thus, when speech is prohibited rather 

than compelled, reasonableness-scrutiny is ratcheted up to intermediate scrutiny.  

Casey involved a provision compelling speech, while this case involves a 

prohibition on speech, so even if reasonableness scrutiny was applied in Casey, 

scrutiny should be ratcheted up to the intermediate level here.15  This again 

                                           
15 The significance of compelling speech as opposed to restricting it can be observed in 

Casey itself.  It is difficult to imagine that a statute prohibiting a doctor from providing truthful, 
non-misleading information concerning the risks of abortion and abortion alternatives would 
survive a First Amendment challenge.  
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confirms that a content-based restriction like the Act here will always receive at 

least intermediate scrutiny. 

Thus, while Casey is, as the Majority notes, “consistent with” the Majority’s 

two-dimensional framework, Casey does not necessarily support that framework; 

correlation does not imply causation.  On the contrary, the weight of binding 

precedent and persuasive authority suggests that neither Casey nor any other case 

suggests that anything less demanding than intermediate scrutiny applies here. 

3. 

Two cases from the Ninth Circuit support this conclusion as well.  In Conant 

v. Walters, the court invalidated a federal regulation prohibiting doctors from 

recommending the use of medical marijuana after applying heightened First 

Amendment scrutiny.  309 F.3d 629, 632 (9th Cir. 2002).  Despite taking place 

within the confines of a doctor-patient relationship, the regulation was analyzed as 

a classic content-, speaker-, and viewpoint-based restriction.  Id. at 637, 639.  By 

contrast, in Pickup v. Brown, the court held that a California law prohibiting 

mental health professionals from offering sexual orientation change efforts (SOCE) 

therapy to minors was immune from First Amendment scrutiny, even though the 

therapy itself was carried out through words.  740 F.3d at 1225.   

Distinguishing Conant, the court drew lines between a professional’s public 

speech, id. at 1227, a professional’s speech “within the confines of a professional 
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relationship,” id. at 1228 (citing Casey as an example of such speech, and noting 

that the burdened speech in that case fell on the midpoint of the continuum where 

First Amendment protections are diminished but not eliminated), and a 

professional’s conduct which is carried out through speech, id. at 1229.  The 

regulation in Conant, which prohibited doctors from recommending medical 

marijuana, burdened speech that was entitled, at the very least, to intermediate First 

Amendment protections.  Id. at 1226–27.  At the same time, Conant recognized 

that any speech burdened as a result of the law’s ban on prescribing medical 

marijuana fell into the third, unprotected category, id. at 1226, because the ban 

targets professional conduct (i.e., giving patients drugs) and only incidentally 

burdens speech (i.e., writing the name of a drug on a prescription pad).    

Similarly, the court in Pickup concluded that SOCE therapy, though carried 

out in verbal form, was indistinguishable from prescribing a drug or performing a 

surgery.  In other words, the burdened speech was exclusively the functional 

equivalent of the treatment itself.  Therefore, banning SOCE therapy was no 

different than outlawing certain drugs, and the burden on speech (i.e., the ban on 

speaking words that constitute SOCE therapy) was incidental and necessary to the 

ban on the disfavored medical conduct (i.e., performing the therapy).  Id. at 1230.  

Pickup recognized that the law at issue went no further in banning speech than 

necessary to regulate the proscribed medical conduct.  Doctors’ right to “express 
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their views to anyone, including minor patients and their parents, about any 

subject, including SOCE,” was explicitly protected by the act in question.  Id. at 

1230.   

The regulations here, like the regulations in Casey and Conant, burden 

speech that fits, at the very least, into the intermediate category where First 

Amendment protections apply.  When the Ninth Circuit expanded Lowe’s 

reasoning in Pickup, it was very careful to narrowly circumscribe the category of 

speech that was left unprotected.  Only speech that is the functional equivalent of 

performing a surgery or prescribing a drug can be burdened without scrutiny under 

Pickup.  It is well worth noting that the speech burdened in Casey received 

intermediate scrutiny even though the speech was exclusively intended to fully 

inform patients about a medical procedure.  Thus, even if speech that is the 

functional equivalent of medical treatment can be regulated without scrutiny, 

speech that is directly related to medical treatment does not fit within that category 

under Pickup. 

Here, in stark contrast to Pickup where all of the burdened speech was the 

functional equivalent of providing a drug, none of the speech burdened by the Act 

fits in that category.  Asking irrelevant questions about firearm ownership, 

recording the answers, or harassing a patient based on firearm ownership—by 

persistently and irritatingly discussing the subject—is nothing like giving a patient 
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a drug or performing SOCE therapy.  Further, some, though by no means all, of the 

speech burdened by the Act is similar to the speech burdened by the regulation in 

Casey.  To the extent that the Act burdens speech designed to inform patients about 

the dangers of firearms or speech designed to inform patients of safer ways to own 

firearms, the speech is much like the speech in Casey.  Accordingly, such speech 

should be given intermediate protections.  Strengthening this conclusion is the fact 

that, while the law in Casey exclusively concerned speech necessary to fully inform 

patients about a medical procedure, the Act here also burdens speech that is 

unrelated to this purpose.  The Act bans irrelevant questioning and irritating 

politicking on the subject of firearm ownership, which by definition has nothing 

whatsoever to do with medical treatment or a medical procedure and is in no way 

designed to inform patients about anything of medical relevance. 

Because the Act burdens such a broad swath of physician speech on the 

topic of firearms—including speech that by definition has nothing to do with 

medical treatment—Conant, which applied heightened scrutiny, is directly 

applicable.  Doctors have a First Amendment right to ask questions about firearms 

and to discuss, even persistently, the pros and cons of firearm ownership with their 

patients just as surely as they have the right to discuss the pros and cons of medical 

marijuana.  Such communication cannot be labelled unprotected conduct simply 

because it takes place within the confines of a professional relationship.  Pickup 
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does nothing to undermine this principle and in fact reaffirms it, 740 F.3d at 1228, 

though I make no comment on whether Pickup was correctly decided.16      

4. 

When a doctor asks his patient obviously irrelevant questions, the doctor 

“does not purport to be exercising judgment on behalf of any particular 

individual,” so Lowe says that “government regulation ceases to function as 

legitimate regulation of professional practice with only incidental impact on 

speech; it becomes regulation of speaking . . . as such, subject to the First 

Amendment[].”  472 U.S. at 232, 105 S. Ct. at 2584 (White, J., concurring).   

Further, as discussed above, the only case that extends Lowe beyond the 

licensing context, Pickup, also set a limiting principle.  Irrelevant questioning by 

doctors about firearms (for purposes of arranging a hunting trip or going on a 

political rant) is clearly not the functional equivalent of providing care, which was 

the only context in which Pickup extended Lowe’s rule.  740 F.3d at 1225.  Asking 
                                           

16 The Ninth Circuit’s decision not to take the case en banc drew a spirited dissent, which 
stated that “[b]y labeling . . . speech as ‘conduct,’ the panel’s opinion has entirely exempted such 
regulation from the First Amendment.  In so doing, the panel . . . insulates from First 
Amendment scrutiny California’s prohibition—in the guise of a professional regulation—of 
politically unpopular expression.”  740 F.3d at 1215 (O’Scannlain, J., dissenting from the denial 
of rehearing en banc).  I share the concern that the difference between the intermediate category 
(speech within the professional relationship that is related to medical conduct but is not itself 
conduct) and the unprotected category (conduct within the professional relationship that is 
carried out through speech) may prove to be illusory.  If the court in Pickup erred, it did so by 
putting too much speech into the unprotected category.  Cf. Humanitarian Law Project, 561 U.S. 
at 28, 130 S. Ct. at 2724 (applying First Amendment scrutiny where “conduct triggering 
coverage under the statute consists of communicating a message”). 
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someone whether they engage in a practice (“Do you smoke?”) is far less like 

medical conduct than discussing the dangers of engaging in the practice (“Smoking 

causes lung cancer, so you should use X, Y, or Z method to stop.”).  It is even 

more obvious than asking someone an irrelevant question (“Do you own a gun?  If 

so, we should go hunting.”) is far less like medical conduct than discussing firearm 

safety (“You should store your firearm and ammunition in separate, locked safes 

and use a trigger lock.”).  Thus it is simply inaccurate to characterize the Act as a 

regulation on medical conduct rather than a regulation on speech. 

The Act is unlike other State laws that only incidentally burden speech; it 

directly bans questioning.  How can it possibly be argued that a law telling doctors, 

“Do not ask irrelevant questions about guns,” only incidentally burdens the right to 

ask irrelevant questions about guns?  The burden could not be more direct.  By 

contrast, a medical malpractice regime that holds a doctor liable when his 

unreasonable treatment causes a patient harm has only incidental burdens on 

speech.  Under that regime, liability attaches for prescribing the wrong drug, 

directly burdening the bad practice of giving patients harmful drugs and 

incidentally burdening the right to write the name of the drug on a prescription pad.  

Liability also attaches for failing to properly diagnose a disease, burdening the bad 

practice of failing to identify a health problem and incidentally burdening the right 

to remain silent about a medical problem or tell a patient he has a clean bill of 
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health when he does not.  Pickup was justified on the same basis.  SOCE therapy is 

analogous to prescribing a harmful drug.  Liability could attach for providing 

SOCE therapy because the therapy had the chance to harm minors psychologically.   

As Pickup and Lowe recognized, however, even if quack medicine (or what 

the State deems to be quack medicine) can be prohibited without scrutiny, doctors 

cannot be prohibited from talking to their patients about quack medicine.  See 472 

U.S. at 231, 105 S. Ct. at 2584 (White, J., concurring) (“I do not think [the State] 

could make it a crime . . . privately to speak urging persons to follow or reject any 

school of medical thought.” (internal quotation marks omitted)); 740 F.3d at 1228 

(holding only that “[a] doctor may not counsel a patient to rely on quack medicine” 

but recognizing that a doctor may talk to patients about quack medicine such as 

SOCE (emphasis added) (internal quotation marks omitted)).  I believe that a 

doctor’s First Amendment challenge would prevail if a doctor faced liability for 

speaking about but not performing or inducing reliance upon quack medicine, 

because such a burden on speech would be direct, not incidental to the State’s goal 

of preventing bad medical care.     

Applying this rationale here, had the State drafted a law stating that it is bad 

medicine to counsel patients on firearm safety and that, accordingly, doctors may 

not, as part of the practice of preventive medicine, counsel patients on firearm 

safety, we might be dealing with a regulation like malpractice laws and like the law 
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in Pickup.  Further, had the State drafted such a law, then the opening question in a 

firearm safety counseling session—a session that is prohibited as bad medicine 

under this hypothetical—would likely also be prohibited.  In that case, the ban on 

the question might truly be incidental to the overall ban on (what the State deems) 

bad medical practice.  I have expressed my doubts as to whether such a ban would 

evade First Amendment scrutiny, but that ban would be more likely to do so than 

the Act.  

By contrast, the Act allows firearm counseling to continue, so it is not 

directly regulating medical conduct or declaring a certain form of treatment bad 

medicine.  At the same time, the Act directly bans asking irrelevant questioning 

about firearms—even, indeed especially, those questions having nothing to do with 

medical conduct.  The Act thus directly targets questioning and only incidentally 

advances whatever medical interests might be served by a law eliminating 

irrelevant questions about firearms from the doctor’s office.  The burden on speech 

is direct.  The benefit to medical care is, at best, incidental and indirect.  The 

Supreme Court has explicitly recognized that States cannot advance their interests 

in this way.  See Sorrell, 131 S. Ct. at 2670 (recognizing that the First Amendment 

prohibits laws where “[t]he State seeks to achieve its policy objectives through the 

indirect means of restraining certain speech by certain speakers”).   

IV. 
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 The foregoing leads to the conclusion that nothing less than intermediate 

First Amendment scrutiny applies.  For the Act to survive, “First, the government 

must assert a substantial interest in support of its regulation; second, the 

government must demonstrate that the restriction . . . directly and materially 

advances that interest; and third, the regulation must be narrowly drawn.”  Went 

For It, 515 U.S. at 624, 115 S. Ct. at 2376 (internal quotation marks omitted); see 

also Sorrell, 131 S. Ct. at 2667–68; Central Hudson, 447 U.S. at 566, 100 S. Ct. at 

2351.  “[Intermediate scrutiny] standards ensure not only that the State’s interests 

are proportional to the resulting burdens placed on speech but also that the law 

does not seek to suppress a disfavored message.”  Sorrell, 131 S. Ct. at 2668. 

Under the first prong of this analysis, we may not “supplant the precise 

interests put forward by the State with other suppositions.”  Went For It, 515 U.S. 

at 624, 115 S. Ct. at 2376 (internal quotation marks omitted).  Intermediate 

scrutiny’s second prong “is not satisfied by mere speculation or conjecture; rather, 

a governmental body seeking to sustain a restriction on commercial speech must 

demonstrate that the harms it recites are real and that its restriction will in fact 

alleviate them to a material degree.”  Id. at 626, 115 S. Ct. at 2377 (internal 

quotation marks omitted).   

The Court has not clearly established the evidentiary requirements necessary 

to survive the second prong of intermediate scrutiny, but Went For It explains that 
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if the State presents “no studies,” and “the record [does] not disclose any anecdotal 

evidence . . . [but instead] tended to contradict, rather than strengthen” the State’s 

argument, then the evidence is insufficient.  Id.  Sorrell clarifies that “a few” 

anecdotal stories are not necessarily sufficient to establish that the harm posed to 

the State’s interest is real.  See 131 S. Ct. at 2669.   

 Finally, under the third prong of intermediate scrutiny, we do not apply the 

least restrictive means test, at the one extreme, or rational basis review, at the 

other.  Went For It, 515 U.S. at 632, 115 S. Ct. at 2380.  Instead we look for a 

narrowly tailored fit between the State’s chosen means and its asserted ends, 

though the Act need not be a perfect fit.  Id.  Sorrell also clarifies that if a 

regulation burdening speech is under-inclusive, addressing but one area of a larger 

problem, this is evidence that the justification may be insufficient to sustain the 

law under intermediate scrutiny.  131 S. Ct. at 2668.   

The State asserts the following interests: (1) securing and improving 

healthcare, particularly for firearm owners; (2) protecting firearm owners’ privacy 

rights; (3) protecting Second Amendment rights; and (4) preventing discrimination 

against and harassment of firearm owners.  I assume that each of the State’s 

asserted interests is substantial but ultimately conclude that all four relevant 

provisions of the Act fail under the second and third prongs of this analysis 

because, while the interests are substantial, the interests are either not under threat 
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by activities proscribed by the Act, or the Act at most indirectly and marginally 

advances them.   

A. 

 The record suggests that the Act will make healthcare in Florida worse, not 

better.  That is not my opinion.  It is the opinion of many leading medical 

associations, including the AMA.  If there is significant disagreement with this 

opinion in the medical community, the State did not mention it.  There is simply no 

evidence showing that inquires about firearms during medical examinations 

negatively affected medical care or the health and well-being of patients.   

 The available evidence does establish two things: first, the healthcare of 

everyone who is happy to answer their doctors’ inquiries about firearms may suffer 

as a result of the Act; second, the First Amendment rights of everyone who 

welcomes their doctors’ inquiries and information on firearms have been infringed.  

As to the first point, the medical community thinks doctors ought to be free to ask 

about firearms in order to provide patients with potentially life-saving information, 

but because of this law, they will not do so.  A vivid imagination is not required to 

think of the innumerable adverse health consequences that go along with unsafe 

firearm ownership, but those health consequences are now more likely to befall 

people who would have welcomed a doctor’s inquiry into firearms ownership. 
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 As to the second point, “the protection afforded [by the First Amendment] is 

to the communication, to its source and to its recipients both . . . . [F]reedom of 

speech necessarily protects the right to receive.”  Va. State Bd. of Pharmacy v. Va. 

Citizens Consumer Council, Inc., 425 U.S. 748, 756–57, 96 S. Ct. 1817, 1823 

(1976) (internal quotation marks omitted).  The right to receive is burdened here, 

and by cutting off even the opening question in the firearm conversation, the Act 

virtually eliminates that right altogether.  It is anathema to the First Amendment to 

treat truthful, non-misleading information the same way we would treat a 

dangerous drug.  “The First Amendment directs us to be especially skeptical of 

regulations that seek to keep people in the dark for what the government perceives 

to be their own good.”  Sorrell, 131 S. Ct. at 2671 (internal quotation marks 

omitted).   

This Act does not even give patients the option to consent to the doctors’ 

questioning on firearms.  In Sorrell, the Court explained that “private 

decisionmaking can avoid governmental partiality and thus insulate privacy 

measures from First Amendment challenge.”  Id. at 2669.  Here, because there is 

no mechanism for patients to consent, private decisionmaking between doctors and 

patients on the topic of firearms has been drastically reduced.  Governmental 

partiality favoring firearm ownership predominates, and messages against firearm 
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ownership are drastically limited if not entirely prevented from reaching people 

who want to hear them.     

Considering only the healthcare of firearm owners, there is no evidence that 

the quality of their care diminished when doctors found out they owned guns.  

There is also no evidence that their ownership status was improperly disclosed.  

Indeed firearm owners are the ones most likely to benefit from the information 

provided by doctors on this subject, and there is evidence suggesting that many 

firearm-owning patients appreciated the information.  As in Sorrell, “The defect in 

[the] law is made clear by the fact that many listeners find [the information] 

instructive.”  Id. at 2671.     

The only people who arguably stand to benefit medically from the Act are 

those who voluntarily choose not to answer their doctors’ questions about firearms.  

Without the Act, doctors are free to ask firearm-related questions, and people who 

refuse to answer such questions may be denied care as a result.  With the Act, 

people who refuse to answer questions may still be denied care, see Fla. Stat. § 

790.338(4), but firearm-related questions will be asked very rarely, giving doctors 

fewer occasions to find out that patients would be non-cooperative and thus fewer 

occasions to deny care on this basis.  That is a potential benefit, but it is a slight 

one with great costs.  Therefore, the burden on speech does not meet the standards 

of proportionality discussed in Sorrell. 
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It is important to recall that there is no evidence suggesting that firearm 

owners were denied care because they were firearm owners.  The only patients 

who were denied care were those who refused to answer a doctor’s questions, and 

thus, the doctor did not even know whether the patient was a firearm owner.  

Doctors understand that they cannot do their jobs—and risk medical malpractice 

liability—if they fail to inquire broadly.  Patients who resist inquiries make 

doctors’ jobs more difficult and present doctors with risks that compliant patients 

do not.  Doctors thus have a significant interest in speaking freely, making 

inquiries, and recording patients’ answers. 

 Of course, if patients wish not to answer, they are free not to.  Ordinarily, 

those who wish not to answer questions receive “ample protection from [their] 

unquestioned right to refuse to engage.”  Sorrell, 131 S. Ct. at 2670 (internal 

quotation marks omitted).  These patients may freely choose another doctor whose 

questioning comports with the patients’ sensibilities, and there is no evidence in 

the record suggesting that any non-compliant patients who were turned away could 

not find other doctors. 

To justify forcing doctors to relinquish their freedom to ask questions solely 

as a means to protect patients’ freedom not to answer questions, the State would 

have to show that patients faced a dilemma of sorts and that refusing to answer was 

not a sufficient solution.  Beyond failing to offer evidence that patients were 
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unable to find other doctors, the State has offered no evidence to suggest that 

patients would have sacrificed anything by answering the doctors’ questions.  

There is no evidence that the information obtained through these inquiries was 

misused.  It has not been disclosed, and care did not diminish for those who 

answered.  Thus, patients appear from the record to face a perfectly free choice 

when presented with a doctor’s questions about firearms: they may find a new 

doctor or answer the question (which has no adverse consequences and, if 

anything, may lead to a lifesaving conversation).  These are not bad options, and 

are far better options than those available to the grieving father whose son’s funeral 

draws harassing, vile protests.  See Snyder, 131 S. Ct. at 1213.  If the First 

Amendment protects funeral protests, the “benign and, many would say, 

beneficial” inquiries and conversations about firearms that are burdened by the Act 

are “also entitled to the protection of the First Amendment.”  Sorrell, 131 S. Ct. at 

2670.   

Further, there is no evidence that the options faced by patients who refused 

to answer questions about firearms were any worse than the options faced by those 

who refused to answer any other private, potentially irrelevant question.  That the 

right to refuse to answer questions about firearms garners special protection belies 

the State’s preference—a preference not designed to ensure that patients who wish 

to protect their privacy will have access to medical care but instead designed to 
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protect a pro-firearm message the State prefers.  See id. at 2668 (explaining that a 

State’s failure to address a wider problem through a “coherent policy” addressing 

the problem as a whole is evidence that the asserted interest cannot justify the 

burden placed on speech (internal quotation marks omitted)).  

 Finally, one amicus curiae favoring the Act suggests that the Act will 

improve healthcare by improving the doctor-patient relationship.  The argument, as 

far as I can tell, goes as follows: previously, firearm owners were unwilling to 

share firearm-ownership information with their doctors because they feared—

without any evidence to validate this fear—that doctors might be gathering this 

information for nefarious purposes.  Once doctors had the information, patients 

feared that doctors would, in violation of ethical principles and several laws, pass 

the information to government bureaucrats.   

Now, however, because doctors are told not to ask irrelevant questions about 

firearms, patients can rest assured that if doctors ask about firearms, it is relevant, 

so patients know it is in their best interest to answer the question.  Of course, there 

are no additional protections prohibiting the doctor from disclosing this 

information, so the original fear remains in full force.  But firearm owners also 

know that the health consequences of not answering are probably more serious 

now, because the question is more relevant.  Thus, the calculus changes slightly: 
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answering, while potentially detrimental to privacy rights, becomes more appealing 

because not doing so is more likely to be detrimental to healthcare. 

 This argument accepts the premise that conveying information about a 

patient’s firearm ownership to her physician is potentially beneficial to the 

patient’s health.  The argument also accepts the premise that, because this 

information is potentially vital to effective healthcare, it is important that the flow 

of information between doctor and patient be unobstructed.  Thus, the amicus 

curiae reasons, the Act improves healthcare because it removes a potential 

obstruction—suspicion that the privacy consequences of disclosing firearm 

ownership outweighs the health benefits—that was blocking the free flow of 

information between doctor and patient on the subject of firearms.  If this was the 

Legislature’s goal, its chosen means are poorly suited to the task.  In order to 

remove an obstruction to the flow of information, the State eliminated the flow 

altogether.  This simply does not withstand intermediate scrutiny. 

Even if we accept the unlikely premise that firearm owners who were 

unwilling to disclose firearm ownership information to their doctors before this Act 

was passed will be willing to do so now, there is no doubt that this law will cause 

doctors to know less, not more, about their patients’ firearm ownership status.  As 

the amicus curiae suggests, this information is potentially important to patients’ 

well-being.  Much of that lost information will include information of initially 
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questionable relevance that, only after it is too late, will prove to be critical.  That 

is bad for people’s health.  The State falls far short of showing that the Act directly 

and materially advances healthcare for anyone.  At most, “[t]he State seeks to 

achieve its policy objectives through the indirect means of restraining certain 

speech by certain speakers.”  Sorrell, 131 S. Ct. at 2670.  Such efforts do not 

survive intermediate scrutiny.  

B. 

 The State next asserts an interest in promoting the privacy of firearm 

owners.  It may be assumed that firearm owners “have an interest in keeping their 

[ownership status] confidential.  But [the Act] is not drawn to serve that interest.”  

Id. at 2668.  Indeed, it is entirely unnecessary to serve that interest.   

This argument launches from a premise that fundamentally misunderstands 

one of the primary purposes of keeping medical information confidential.  The best 

way to ensure that confidential information is not divulged through our doctors is 

to avoid sharing any information with doctors at all.  But if we took that view, 

doctors would obviously not be very effective.  The information we give them has 

the potential to save our lives, so we should give it freely, and doctors should ask 

for it without hesitation.   

Given that information-sharing with our doctors has life-saving potential, the 

medical community and the State have built high walls around the doctor-patient 
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relationship to ensure that within those walls, there are no secrets.  Therefore, 

while the State has a strong interest in protecting the confidentiality of medical 

records, any claim that the Act, which directly burdens speech and limits 

information-sharing, is justified by these concerns is suspect from the outset.  The 

Act itself causes the very harm confidentiality is designed to prevent: limiting the 

flow of information from doctor to patient. 

In any event, for the State to justify burdening speech in order to further its 

interest in patient confidentiality, it must show that this Act directly and materially 

addresses a real concern.  The concern that firearm ownership status, if recorded in 

medical files, will not remain confidential is entirely speculative and therefore 

insufficient.  Went For It, 515 U.S. at 626, 115 S. Ct. at 2377.   

The record reflects no incidents of firearm-ownership information from 

medical records being disclosed to outside parties, and there are a variety of 

measures in place to ensure that such incidents will never occur.  In addition to 

ethical principles, the confidentiality of medical records is secured by state and 

federal laws discussed by the Majority, Maj. Op. at 71, n.24.  It was also suggested 

at oral argument that, as a result of the Affordable Care Act and the digitization of 

medical records, government bureaucrats may somehow gain access to medical 

records, providing the government with information on firearm ownership.  To the 

extent that such information is not already available from other sources, the 
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Affordable Care Act explicitly prohibits the information from being gathered 

through medical records: “None of the authorities provided to the Secretary under 

the [Affordable Care Act] . . . shall be construed to authorize or may be used for 

the collection of any information relating to (A) the lawful ownership or 

possession of a firearm or ammunition; (B) the lawful use of a firearm or 

ammunition; or (C) the lawful storage of a firearm or ammunition.”  42 U.S.C. § 

300gg-17(c)(2).  Patients also may refrain from disclosing their firearm ownership 

status, which, as discussed above, has not proven to be detrimental to anyone’s 

care except in ways that befall all uncooperative patients, not just those who refuse 

to answer questions about firearms.   

Given that the confidentiality of medical records is closely guarded already, 

the need to further ensure privacy to prevent misuse cannot justify the burden 

placed on doctors’ speech by the Act: “The choice between the dangers of 

suppressing information, and the dangers of its misuse if it is freely available is one 

that the First Amendment makes for us.”  Sorrell, 131 S. Ct. at 2671 (internal 

quotation marks omitted).     

 The State also suggests that, even if information is kept confidential from the 

outside world, patients may still incur adverse consequences and a loss of privacy 

if other medical professionals are able to determine firearm ownership status from 

medical records.  Again, the harm addressed here is entirely speculative.  Those 

Case: 12-14009     Date Filed: 07/28/2015     Page: 130 of 152 Case: 12-14009     Date Filed: 08/18/2015     Page: 160 of 182 



131 
 

doctors and medical personnel are bound by the same confidentiality restrictions 

just discussed.  And there is no evidence to validate the State’s fear that patients 

whose firearm ownership is recorded in their medical files will receive worse care 

from subsequent doctors as a result of this information.  Fear of this type is purely 

speculative and cannot satisfy the State’s burden under intermediate scrutiny.17  

See Went For It, 515 U.S. at 626, 115 S. Ct. at 2377.  As the Court has explained, 

“[p]rivacy is a concept too integral to the person and a right too essential to 

freedom to allow its manipulation to support just those ideas the government 

prefers.”  Sorrell, 131 S. Ct. at 2672. 

 Finally, the Majority relies on patients’ interest in protecting private 

information, including status as a firearm owner, from their own physicians.  See 

Maj. Op. at 68 n.23, 71.  If the State merely wants to reserve for patients the right 

to decide whether to disclose firearm ownership, the Act is a poor fit.  It does not 

                                           
17 Given that the State is only speculating that irrelevant notations in patients’ medical 

files will cause them to receive worse care from subsequent doctors, it seems equally if not more 
plausible to think that subsequent doctors would provide worse care based on a documented 
history of a patient’s recalcitrance, tardiness, failure to pay bills on time, or frequent follow-up 
calls.  Yet doctors remain free to make these—and any other—medically irrelevant notations in 
patients’ records, even though the consequences would seem to be just as severe as the concerns 
the Act purportedly addresses.  When a statute is so under-inclusive, it belies the fact that the 
statute has another purpose.  As the Court explained in Sorrell, “[p]erhaps the State could have 
addressed . . . confidentiality through a more coherent policy. . . .  A statute of that type would 
present quite a different case than the one presented here.  But the State did not enact a statute 
with that purpose or design.”  131 S. Ct. at 2668.  Instead, the State enacted a viewpoint-based 
restriction on speech just like the one invalidated in Sorrell with at most incidental privacy 
benefits.  See id. at 2669 (“To obtain the limited privacy [provided for] by [the Act, patients] are 
forced to acquiesce in the State’s goal of burdening disfavored speech by disfavored speakers.”). 
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allow individual patients to decide that their firearm ownership status is none of 

their doctors’ business.  Instead, the patient never has the chance to make the 

decision because the doctor is unable to broach the subject.18  A better tailored 

provision would allow physicians to inquire and simply require them to respect 

their patients’ decision to decline to answer.  But the Act does the opposite.  It 

allows doctors to refuse to see patients who decline to answer.  See Fla. Stat. § 

790.338(4).  Therefore, with this particular privacy interest in mind, the Act plainly 

is more extensive than necessary to serve patients’ interest in keeping the 

information from their doctors and fails under the third prong of intermediate 

scrutiny. 

C. 

                                           
18 In the absence of signs, symptoms, or complaints of an illness or condition, it is 

difficult to imagine how a physician would reach the conclusion that a particular question or 
questions would be “relevant to the patient’s medical care or safety, or the safety of others.”  
And in some cases, it is vital to the health of patients generally that physicians inquire regarding 
certain matters without any particularized relevance determination, so that conditions and 
warning signs can be caught before developing into more serious, life-threatening matters.  For 
example, as a matter of course, a doctor may ask a patient about his diet and exercise habits in 
order to assess the patient’s risk of heart disease, without any indication that the patient is 
suffering from heart disease.  If a doctor waits until a patient’s poor heart health makes itself 
known—for example, when the patient suffers a heart attack—it may be too late. 

In the same way, if a physician waits until the risk of gun ownership manifests itself in a 
suicide, homicide, or accidental shooting, the physician will have missed the opportunity to 
prevent such an adverse potential consequence of gun ownership.  Yet this is precisely the 
situation the Act forces upon not just physicians but also their patients, who will, more directly 
and forcefully, feel the consequences of the Act’s “wait until something bad happens” mandate. 
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 The State next asserts that the Act protects Second Amendment rights.  

There is no doubt that the right to keep and bear arms is guaranteed by the Second 

Amendment and that the State has an interest in protecting that right.  It is unclear, 

however, what threat doctors pose to Second Amendment rights.  Doctors do not 

have the ability to seize patients’ weapons nor is there any evidence that they have 

ever tried to do so.  Doctors are also not agents of the government, so to the extent 

that doctors send a one-sided message that firearm ownership causes more harm 

than good, that message does not convey government disapproval that might raise 

Second Amendment concerns.  Like any other group of private citizens, doctors 

are free to express their views on firearm ownership, and the ordinary expectation 

is that a person’s rights to be free from unwanted speech are amply protected by 

the “unquestioned right to refuse to engage in conversation.”  Sorrell, 131 S. Ct. at 

2670.    

While it is true that within the confines of a doctor’s office, doctors can 

persuade us to do things we would not do for other private citizens, it is also true 

that as soon as we leave, that power diminishes drastically.  If a doctor 

recommends that I remove a firearm from my home, I am perfectly free to ignore 

him when I get home.  If I take his advice, however, I cannot complain that my 

right to own a gun was infringed upon any more than a patient who quits smoking 

after his doctor told him to do so can complain that his doctor violated his right to 
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smoke.  The Second Amendment does not include a right to be free from private 

persuasion.  The State’s Second Amendment argument is essentially “that the force 

of [doctors’] speech can justify the government’s attempts to stifle it.  Indeed the 

State defends the law by insisting that [doctors] ha[ve] a strong influence . . . .  

This reasoning is incompatible with the First Amendment.”  Id. at 2671.  

The State clearly has not expressed a general interest in preventing doctors 

from “infringing on patients’ rights” by giving advice not to exercise certain rights 

in certain ways.  The State has not expressed this general interest even though 

doctors routinely ask about a range of things other than firearms which are not 

immediately relevant to our care and which may implicate our rights.  This is 

almost certainly because the State approves of doctors asking about these other 

topics.  As for guns, however, the State disagrees with doctors that questioning 

patients about firearms is relevant to medical care, and it disapproves of persistent 

discussion on the topic that might passionately convey an anti-firearm message.  

So the State silenced that message and that message alone, under a guise of 

protecting rights.  It is clear that “[t]he State’s interest in burdening the speech of 

[doctors] turns on nothing more than a difference of opinion.”  Id. at 2672.  Such 

differences of opinion cannot be regulated out of existence.     

 For the right to bear arms to be under serious threat from doctors—a threat 

sufficient to justify a State response that intrudes on doctors’ rights to speak—
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doctors must be doing more than simply persuading firearm owners to voluntarily 

relinquish their arms.  They must be doing more than what one amicus curiae 

favoring the Act claims doctors are doing, which is “question[ing] [patients and 

thereby] interfer[ing] with patients’ exercise of the right [to bear arms] by putting 

patients in a hesitant position where they question their ownership of firearms 

because of physician disapproval.”  Indeed much of what good doctors do is 

question patients about certain behavior thereby expressing disapproval of the 

behavior (psychologists ask us why we say certain things to people we are having 

difficulties with; cardiologists ask us if we routinely eat unhealthy foods; internists 

ask us if we get enough sleep, drink too much soda and not enough water, and 

whether we engage in unsafe sexual practices), and (hopefully) causing us to 

question whether we should continue to engage in that harmful behavior.  No one 

disputes that it is anyone’s right to engage in any of the aforementioned activities, 

and there is absolutely no evidence that doctors are intruding on firearm owners’ 

rights any more than doctors are intruding on any of the above-mentioned rights.  

That we have a right to do something does not mean we have a right to be free 

from questioning about that right or from suggestions of other people—people we 

voluntarily went to see for advice on how to live healthy lives—who may tell us 

that exercising a particular right in a particular way is a bad idea.  
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As for other potentially more compelling means of persuasion a doctor could 

use, such as refusing treatment or providing worse treatment unless patients give 

up their arms, there is absolutely no evidence that such means are being used.  

Such speculative fears are insufficient to justify a regulation that is subject to 

intermediate scrutiny.  Went For It, 515 U.S. at 626, 115 S. Ct. at 2377.   

Perhaps one could respond, as noted above, that preventing doctors from 

asking firearm-related questions in most situations will ensure that fewer people 

are put in a position of being turned away for failing to answer such questions.  But 

the right to bear arms does not include a right not to be asked a question about 

whether one bears arms.  “Personal privacy even in one’s own home receives 

‘ample protection’ from the ‘resident’s unquestioned right to refuse to engage in 

conversation with unwelcome visitors.’  Watchtower Bible & Tract Soc. of N.Y., 

Inc. v. Village of Stratton, 536 U.S. 150, 168, 122 S. Ct. 2080 . . . (2002).  A 

physician’s office is no more private and is entitled to no greater protection.”  

Sorrell, 131 S. Ct. 2670 (second citation omitted).  This statement was rendered 

with regard to doctors in their own offices.  If they do not have a right to be free 

from unwelcomed visitors in their own offices, patients who voluntarily chose to 

visit doctors certainly do not have greater protections from questioning by the 

doctors themselves.  That is particularly true when, as already explained, the 

answer to any question about firearms will not lead to adverse consequences.   
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With regard to the State’s asserted Second Amendment justification, like its 

medical justification, “[t]he State seeks to achieve its policy objectives through the 

indirect means of restraining certain speech by certain speakers . . . . But the fear 

that people would make bad decisions [such as relinquishing their firearms] if 

given truthful information cannot justify content-based burdens on speech.”  Id. at 

2670–71 (internal quotation marks omitted).  The fact that a doctor’s message on 

firearm safety may be incompatible with the State’s desire to protect firearm 

owners from uncomfortable questioning or counseling on firearm safety does not 

implicate Second Amendment concerns and belies the State’s desire simply to 

silence a message with which it disagrees.     

D. 

 The State finally asserts that the Act is designed to prevent harassment and 

discrimination against firearm owners.  The State provides very little evidence—no 

more than a few anecdotes—to support its contention that patients are being 

discriminated against and harassed on the basis of firearm ownership.  It is 

doubtful whether such evidence is sufficient to establish that the Act will advance 

an interest in a “direct and material way.”  Went For It, 515 U.S. at 625, 115 S. Ct. 

at 2377 (internal quotation marks omitted).  A “governmental body seeking to 

sustain a restriction on . . . speech must demonstrate that the harms it recites are 

Case: 12-14009     Date Filed: 07/28/2015     Page: 137 of 152 Case: 12-14009     Date Filed: 08/18/2015     Page: 167 of 182 



138 
 

real and that its restriction will in fact alleviate them to a material degree.”  Id. at 

626, 115 S. Ct. at 2377 (internal quotation marks omitted). 

 Regarding harassment in particular, the chill that the harassment provision 

puts on doctors’ protected speech is significant, and the benefit of the provision is 

minimal given how innocuous the “harassment” that allegedly takes place seems to 

be.  As discussed in Part I, a doctor’s simple recommendation to remove firearms 

from a home where children were present was one of the incidents that prompted 

passage of this Act and that presumably would constitute “harassment.”19  Even if 

doctors might not ultimately be disciplined for such behavior, this Act will 

certainly cause many of them not to engage in it.   

Were the evidence of harassment against firearm owners greater, and had the 

legislative history not explicitly stated that the Act was needed to prohibit doctors 

from advising patients to relinquish firearms in pursuit of a political agenda—that 

is, were it not apparent that the State’s goal was to eliminate unpopular speech 

rather than harassment—the constitutionality of the harassment provision may well 

be different.  But that is not the case before us.  Confronted with nearly identical 

                                           
19 Again, the Majority defines “to harass” as “[t]o disturb or irritate persistently.”  I am 

certain that most smokers are “harassed” by their doctors about smoking under this definition.  If 
doctors apply the same persistence to firearm safety recommendations—including removing 
firearms from homes with children—as they do to smoking cessation recommendations, they are, 
according to the Majority, harassing their patients and therefore subject to discipline.  One would 
think that doctors ought to persist in encouraging their patients to do what the doctors genuinely 
believe is best for their patients’ health and well-being.       
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anecdotal evidence of harassment in Sorrell, the Supreme Court stated: “[A] few 

have reported that they felt coerced and harassed. . . .  It is doubtful that concern 

for ‘a few’ physicians who may have ‘felt coerced and harassed’ . . . can sustain a 

broad content-based rule like” the Act.  131 S. Ct. at 2669.  The same is true here, 

and the harassment provision cannot withstand intermediate scrutiny as a result.  

Indeed, “[m]any are those who must endure speech they do not like, but that is a 

necessary cost of freedom.”  Id.   

 The discrimination provision presents a closer question.  To begin with, 

unlike the inquiry, recording, and harassment provisions, speech is less directly 

targeted by this provision of the Act.  A doctor could inquire into and record 

information about firearms with little fear of facing a discrimination charge simply 

for doing those things.  That does not mean, however, that if the discrimination 

provision remained, no speech would be prohibited or chilled.   

While less obviously so, a doctor who presses a patient on the issue of 

firearm ownership, engages in tough questioning on the subject, and recommends 

repeatedly that a patient remove firearms from his home could be seen as 

discriminating against that patient.  We would typically think of such behavior 

more as harassment than as discrimination, but the Act itself does not define 
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either.20  A patient who is subjected to relatively harsh, tough-love treatment from 

a doctor could easily believe he is being discriminated against because he owns a 

firearm—other patients who do not own firearms are not being persistently 

lectured by their doctors, but patients who do own firearms are being scolded 

precisely because they own firearms.  That, it seems to me, could be discrimination 

prohibited by the Act.   

Further, even if the other three provisions of the Act are struck down, 

doctors’ inquiries will be chilled as a result of the discrimination provision.  

Inquiries constitute strong evidence of discriminatory motive, see, e.g., Barbano v. 

Madison Cnty., 922 F.2d 139, 141–46 (2d Cir. 1990), and doctors will rightly fear 

that if they ask about firearms and patients subsequently complain about any aspect 

of their treatment, the doctors’ initial inquiries will be used as ammunition against 

them to support discrimination claims.  Even standing alone, the discrimination 

provision thus prohibits and significantly chills firearms related speech by doctors, 

though it probably has a lesser effect on speech than the Act’s other provisions.   

                                           
20 In a case confronting a somewhat similar issue, then Circuit Judge Alito used the term 

“discriminatory harassment” to describe federal prohibitions.  Saxe v. State Coll. Area Sch. Dist., 
240 F.3d 200, 204 (3d Cir. 2001).  Even if the harassment provision is invalidated, then, it seems 
that the same speech which constitutes harassment might constitute “discriminatory harassment” 
and thus be proscribed by the discrimination provision.  Further, as noted supra in Part I, the 
legislative history cited by the State was said to contain examples of “actual discrimination” 
faced by firearm owners.  Those examples almost exclusively involved speech.       
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Accordingly, I reject the State’s assertion that the discrimination provision 

evades First Amendment scrutiny as a regulation of discriminatory conduct, not 

speech.  To be sure, the Supreme Court has explained that anti-discrimination 

provisions designed to address discriminatory conduct “do not, as a general 

matter, violate the First or Fourteenth Amendments.”  Hurley v. Irish-Am. Gay, 

Lesbian & Bisexual Grp. of Bos., 515 U.S. 557, 571–72, 115 S. Ct. 2338, 2346 

(1995) (emphasis added).  But this is not a typical anti-discrimination law or a 

typical case, because unlike the statute before the Court in Hurley, the Act here is 

“unusual in an[] obvious way, since it does . . . , on its face, target speech . . . on 

the basis of its content.”  Id. at 572, 115 S. Ct. at 2347.   

The State offered almost no evidence of conduct-based discrimination.  

Indeed, the only actual examples of adverse conduct cited by the State befell 

people who refused to disclose firearm status, not people who were known firearm 

owners.  There was an incident involving billing for services allegedly not 

rendered, but that involved a patient who was turned away for refusing to answer 

questions.  And other patients were declined for service, which constitutes 

discriminatory conduct, not speech, but they were declined for service because, 

again, they refused to answer questions, not because they were known firearm 

owners.  Thus, there is evidence that people are being discriminated against for 
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refusing to answer their doctors’ questions, but there is no evidence that patients 

are being discriminated against because they own firearms.21        

The State simply cannot support its assertion that the Act is a means of 

preventing that type of discrimination against firearm owners because those 

examples do not constitute discrimination against firearm owners.  And even if 

they did, the Act expressly allows doctors to turn away patients who refuse to 

answer questions, see Fla. Stat. § 790.338(4), so it cannot be justified as an effort 

to eliminate that form of discrimination, either.  Further, the Act is unnecessary to 

protect patients from being billed for services not rendered, as other remedies 

surely exist to resolve that problem.  As for the State’s list of other examples of 

discriminatory conduct that might occur on the basis of firearm ownership (denial 

of referrals, longer wait times, and cancelled appointments, to name a few), the 

State has presented no evidence that any of these forms of discrimination against 

firearm owners have ever occurred.   

Thus, while it is clear that speech will be burdened as a result of this 

provision, it is unclear that any discriminatory conduct will be eliminated.  As 

Went For It explains, a statute cannot survive intermediate scrutiny on the 

                                           
21 There is no evidence in the record one way or the other on this point, but I suspect that 

doctors would turn patients away for refusing to answer questions on any topic.  Indeed, if 
doctors continued to treat patients who refused to answer questions, doctors would seemingly be 
exposed to significant malpractice liability as a result.   
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assumption that it will solve an entirely speculative problem.  See 515 U.S. at 626, 

115 S. Ct. at 2377.  This also proves that, unlike in Hurley, where a discrimination 

provision was found not to implicate the First Amendment, here the “focal point of 

[the] prohibition [is not] on the act of discriminating against individuals in the 

provision of publicly available . . . services.”  515 U.S. at 572, 115 S. Ct. at 2347 

(emphasis added).  The legislative history makes clear that the Act was intended 

primarily to prohibit speech, though I recognize that it may prohibit some 

discriminatory conduct if that type of conduct ever occurs in the future.  Given 

these facts, the First Amendment applies even to anti-discrimination laws.  See, 

e.g., Saxe, 240 F.3d at 206–07 (“‘Where pure expression is involved,’ anti-

discrimination law ‘steers into the territory of the First Amendment.’  DeAngelis v. 

El Paso Mun. Police Officers Ass’n, 51 F.3d 591, 596 (5th Cir. 1995).  This is 

especially true because, as the Fifth Circuit has noted, when anti-discrimination 

laws are ‘applied to . . . harassment claims founded solely on verbal insults, 

pictorial or literary matter, the statute[s] impose[] content-based, viewpoint-

discriminatory restrictions on speech.’ DeAngelis, 51 F.3d at 596–97.” (alterations 

in original)).   

Therefore, the discrimination provision is also subject to intermediate 

scrutiny, and the State has failed to show that this provision addresses a real harm 

or advances a State interest in a direct, material way.  See Went For It, 515 U.S. at 
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626, 115 S. Ct. at 2377.  The Act is instead directed at silencing doctors who 

advance an anti-firearm—not an anti-firearm owner—viewpoint with which the 

State disagrees.  This it cannot do.  See Sorrell, 131 S. Ct. at 2668 (“[Intermediate 

scrutiny standards] ensure not only that the State’s interests are proportional to the 

resulting burdens placed on speech but also that the law does not seek to suppress a 

disfavored message.”).   

V. 

 I also believe the Act to be void for vagueness.  At the outset, because this 

“law interferes with the right of free speech . . . , a more stringent vagueness test 

should apply.”  Vill. of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 

U.S. 489, 499, 102 S. Ct. 1186, 1193–94 (1982); see also Reno v. ACLU, 521 U.S. 

844, 871–72, 117 S. Ct. 2329, 2344 (1997) (explaining that the “vagueness of [a 

speech-related] regulation raises special First Amendment concerns because of its 

obvious chilling effect on free speech”). 

 Under this standard, based on the Majority’s own interpretation of the Act, 

the Act is vague as to one of the most common firearms-related practices doctors 

actually engage in—namely, the practice of asking patients about firearm 

ownership in questionnaires that are given as a matter of course before the doctor 

and patient ever meet.  Many doctors claim that such inquiries are always 

potentially relevant and that making them is part of the practice of good medicine.  
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Consequently, doctors need to know if they can continue to ask patients about 

firearm ownership as a matter of course by using intake questionnaires.   

 Because the inquiry provision is written “in terms so vague that persons of 

common intelligence must necessarily guess at its meaning and differ as to its 

application, [it] violates the first essential of due process of law.”  Harris v. 

Mexican Specialty Foods, Inc., 564 F.3d 1301, 1310 (11th Cir. 2009) (internal 

quotation marks omitted).  One might think that when doctors ask questions about 

firearm ownership as a matter of course, they do not “know” the questions to be 

irrelevant, nor is the record (the questionnaire itself is a record) kept in the absence 

of a “good faith” belief that the record is relevant.  Some might conclude from this 

that doctors are free to continue asking all patients about firearm ownership as they 

did before the Act’s passage.  On the other hand, the legislative history suggests 

that such questioning, absent patient-specific information, is exactly the type of 

speech the Act was designed to prohibit. 

Further highlighting the Act’s vagueness, the State is not even clear on 

whether the inquiry provision is advisory or mandatory.  Initially, the Board 

responsible for enforcing the Act informed doctors that it was mandatory.  Then, 

the Board changed course and stated that it was advisory.  Similarly, as discussed 

in Part II, the State’s characterization of the inquiry provision is internally 
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contradictory, describing it at times as advisory and at times as a proscription.  

Again, people of common intelligence are left guessing what the Act prohibits. 

Not surprisingly, plaintiffs have responded to this Act in a variety of ways, 

further confirming that people of common intelligence do not know what the Act 

prohibits.  See Maj. Op. at 18 n.5.  Some doctors have continued making inquiries 

about firearm ownership as a matter of course because they believe the Act allows 

them to do so.  Others have stopped this questioning—even though they believe, 

consistent with AMA policy, that the inquiries are good for patients—because they 

believe the Act requires them to do so.  Plaintiffs possess at least common 

intelligence, and they, too, are left guessing.     

Compounding this problem, the State suggests that doctors can and should 

continue to counsel patients on firearm safety.  So if it is good to give patients 

firearm safety instructions, how can it possibly be bad to ask questions of patients 

in order to specifically tailor those instructions?  That, it seems to me, suggests that 

asking about firearm ownership is indeed always relevant.  Assuming the Act is 

mandatory, however, I must confess that I myself am left guessing what the inquiry 

provision prohibits. 

Relatedly, the prohibition on routine inquiry—assuming there is such a 

prohibition—leaves physicians in a hopeless bind.  If a doctor is to reach the good 

faith conclusion that firearm safety is relevant to a particular patient, he must first 
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inquire of that patient whether the patient or a family member keeps a firearm in 

the home or some other place where the patient may access it.  But the doctor 

cannot do that without his good faith belief as to relevance.  How can the Act 

require an individualized assessment that the Act itself renders impossible?  If a 

doctor may not inquire on the subject, what then would allow a doctor to conclude 

that a firearms discussion was relevant?  A patient volunteering that he keeps a gun 

at home would likely meet the standard, though this strikes me as likely to be a rare 

occurrence.  What else?  Would the patient’s wearing a T-shirt emblazoned with 

the National Rifle Association’s logo be sufficient?  Such a circular prohibition 

does not “give the person of ordinary intelligence a reasonable opportunity to 

know what is prohibited” and certainly will “lead citizens to steer far wider of the 

unlawful zone.”  See Grayned v. City of Rockford, 408 U.S. 104, 108–09, 92 S. Ct. 

2294, 2298–99 (1972).  The inquiry provision, then, is unconstitutionally vague. 

The harassment provision, which bans only unnecessary harassment, also 

leaves people of common intelligence guessing about how far doctors may go in 

counseling patients on firearm safety.  Intuitively, when doctors are initially met 

with resistance from patients on a medically important subject, doctors should 

persist for the good of the patient.  For example, if a doctor knows a patient 

smokes and advises him of the dangers of doing so, a patient may become irritated.  

While the doctor should perhaps take a different approach to his counseling, he 

Case: 12-14009     Date Filed: 07/28/2015     Page: 147 of 152 Case: 12-14009     Date Filed: 08/18/2015     Page: 177 of 182 



148 
 

certainly should not simply cease the counseling because the patient is irritated.  

Indeed, the doctor will likely have to be more persistent and irritating with this 

smoker than with the smoker who responds favorably to the doctor’s initial 

counseling, signaling that the doctor’s message has been received.    

One might think that the same is true of firearm owners.  If a doctor’s initial 

counseling is well-received by the patient, the doctor knows that the message has 

been received, so he need not broach the subject again.  But if a doctor’s initial 

counseling is met with resistance, intuition suggests that this patient may be—like 

the smoker resistant to counseling on the subject—the one most in need of further 

counseling.  Here, the Act creates uncertainty.  If the doctor persists, he is no doubt 

harassing the patient.  The question is, however, is that harassment necessary? 

Of course, the doctor does not know with any great precision because he 

cannot ask about firearm ownership, compounding the problem further.  Medical 

intuition perhaps tells the doctor that persistence is necessary, but the doctor is left 

with no guidance on whether this intuition is sufficient to render persistence (i.e., 

harassment) necessary for purposes of the Act.  Legislative history would suggest 

that this is exactly the point at which doctors are supposed to stop, but it simply is 

not clear from the Act what doctors may be punished for doing.  The Majority’s 

suggestion that doctors may engage in brief, generalized discussions does no good 

because the doctor may know, from the patient’s reaction, that the initial 
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discussion did no good whatsoever.  The Majority’s further suggestion that, in 

some cases, a doctor may conclude based on a patient’s particular circumstances 

that the need to persist will be clear, also offers doctors no guidance on how to 

proceed in the vast majority of cases, where the need to persist will not be 

obvious.22  Yet again, people of common intelligence are left guessing. 

Again, the uncertainty is compounded by the fact that the State claims 

firearm safety counseling is often, if not always, good for patients.  If that 

counseling is good for patients, then it makes no sense to limit that counseling to 

the distribution of a pamphlet and a generic discussion that is likely to have little to 

no impact.  Instead, if the counseling is good, common sense tells doctors that they 

ought to persist in that counseling, even past the point of irritation.  It is anyone’s 

guess whether doctors may continue doing so after today’s holding, or whether 

they will instead lose their licenses to practice medicine.   

The people who put forward these contradictory and at times internally 

inconsistent interpretations of the Act possess common, if not exceptional 

intelligence.  If they are left guessing about what the Act prohibits, that all but 

proves that the Act is vague.  Sadly, I suspect that some of the practices doctors 

                                           
22 Normally, a doctor would be able to make the determination simply by asking a patient 

whether he owns a firearm.  Thanks to the inquiry provision, that is no longer an option. 
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have continued to engage in despite the Act will probably subject these well-

intentioned doctors to discipline, but like them, I simply do not know.   

Exacerbating the situation is the prospect of malpractice liability.  If firearm 

safety counseling—whether brief of extended—is capable of reducing the prospect 

of accidental firearm related injuries, as the AMA believes it is, then to avoid 

liability, doctors should provide firearm safety counseling.  If that counseling is too 

brief or too generic—because a pediatrician sought to comply with the inquiry and 

harassment provisions of the Act—but it can be proven that more persistent, 

specifically tailored counseling would have prevented a child who found her 

father’s loaded, unlocked firearm from accidentally shooting herself, I suspect a 

jury may well find the doctor liable.  And regardless of whether malpractice 

liability attaches, I feel for that doctor who will have the death of a child on her 

conscience for the rest of her life.   

Doctors’ jobs are hard enough when the State does not enact laws that force 

them to think twice about asking questions and providing information that may 

save lives.  Given how vague this Act is, thinking twice will not be nearly enough 

for doctors to figure out what to do to protect their patients, on the one hand, and to 

comply with the Act, on the other.  

VI. 
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 The Act silences a great deal of speech by one group of speakers on one 

topic.  Precedent therefore directs us to subject the Act to at least intermediate 

scrutiny, under which it fails. 

This law is not designed to prevent irrelevant speech from harming the 

doctor-patient relationship, because it allows irrelevant speech within that 

relationship to continue much as it did before.  Far from stopping irrelevant speech 

in a doctor’s office, the Act instead allows virtually all irrelevant speech to 

continue while stopping virtually all speech—relevant and irrelevant alike—about 

a single topic: firearms.  This law is not designed to improve healthcare because, as 

far as the medical community is concerned, this law will make healthcare worse.  

This law is not designed to protect privacy because privacy of the information at 

issue is already secured.  This law is not designed to protect Second Amendment 

rights because doctors have no authority—and have not used their private positions 

of power—to compel firearm owners to relinquish their weapons.  This law is 

instead designed to stop a perceived political agenda, and it is difficult to conceive 

of any law designed for that purpose that could withstand First Amendment 

scrutiny.   

Even if—perhaps particularly if—doctors were actually waging a political 

campaign rather than merely being perceived as doing so, the First Amendment 

would protect them from laws like the Act.  What is more troubling is that there is 
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no evidence that doctors are actually pursuing a political agenda with patients.  

Doctors are not prohibiting patients from exercising the right to bear arms; they 

are, perhaps, convincing patients not to do so—or to do so more safely.  This is 

precisely the type of speech the First Amendment is designed to protect.  Because 

the Act prohibits doctors from even asking the first question in this conversation, 

the Act is unconstitutional.  Accordingly, the district court’s decision should be 

affirmed, and I therefore respectfully dissent.    
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The Second Circuit Judicial Nominating Commission is accepting applications to fill the vacancy 
on the Leon County Circuit Court created by the resignation of Judge Frank E. Sheffield.   
   
Applicants must have been members of The Florida Bar for the preceding five years, registered 
voters, and residents of the territorial jurisdiction of the court at the time of assuming office.  
Applications can be downloaded from The Florida Bar at www.floridabar.org. 
 
Applicants are requested to provide the Judicial Nominating Commission with the following: (1) 
an original application and all attachments; (2) nine paper copies of the application and 
attachments; and (3) a DVD or flash drive containing an unredacted electronic copy in .pdf 
format of the application and all attachments and an electronic copy in .pdf format of the 
application and all attachments in which all information that the applicant believes is confidential 
and/or exempt from disclosure under Florida’s public records law, Chapter 119, Florida Statutes, 
has been redacted.   
 
The application and all paper and electronic copies must be delivered to: 
 
Rob Clarke, Chair 
Second Circuit Judicial Nominating Commission 
c/o Ausley McMullen 
123 S. Calhoun Street 
P.O. Box 391 (32302) 
Tallahassee, FL  32301 
 
The deadline for submission of the application is 5 p.m. EST on Tuesday, September 8, 2015.   
 
The members of the Judicial Nominating Commission include the following: Rob Clarke, Chair, 
Rick Figlio, Vice Chair, J. Andrew Atkinson, Christi Gray, Maurice Langston, Darrick D. 
McGhee, Chasity O’Steen, Kristina R. Osterhaus, and Allen C. Winsor. 
 



To view this email as a web page, go here

From: Faith Pincus, Pincus Professional Education
To: Cerio, Tim
Subject: Web: FL Med Mal Pre-Suit Requirements Demystified
Date: Tuesday, August 18, 2015 1:05:22 PM

Dear Timothy,

If you handle medical malpractice suits - plaintiff or defense - you’ll want to spend an hour
 listening to this webinar.  This is especially true if you have run into problems, or you want to
 expand your practice into this area.  The requirements for bringing medical malpractice suits
 are stiff - you have to jump through a lot of hoops and meet a significant amount of tasks and
 thresholds in order to successfully bring them.

Don't miss the Pincus Professional Education webinar next week: Florida's Medical
 Malpractice Pre-suit Requirements: A Guide Through the Maze.  

Sign up now and you will also receive a complimentary download of the program after it
 is held.

Florida's Medical Malpractice Pre-suit Requirements: A Guide Through the Maze
August 27, 2015, 3:00 p.m. - 4:00 p.m. Eastern Standard Time

Your home or office!

Go here for more information or to register. Can't attend? Order the recorded program.  

Not sure if you can attend? Sign up now and if you miss it you’ll get the download!

What you will learn:

Preliminary Questions, Issues and Traps
What types of actions are covered?
Which claimants must comply?
What is a health care provider?
Rules of interpretation

Conditions precedent
Allow access to courts

General Requirements and Common Mistakes
Reasonable grounds
Affidavits from qualified health care providers
Notifications required
Investigation rules
Informal pre-suit discovery
Defendant response options
Impact on Limitations period

Litigating Compliance



Remember, this webinar is only $169 and with all Pincus Pro Ed webinars your office
 only has to pay once and multiple attorneys can gather around the computer and earn
 CLE credit. Please feel free to contact us with any questions or concerns you may have. You
 can contact us by phone at (877) 858-3848 or by email at info@pincuscommunications.com.

I hope you will attend!

Sincerely,

Faith Pincus
Pincus Professional Education

 

This email was sent to: tim.cerio@eog.myflorida.com
This email was sent by: Pincus Professional Education
90 N. Baldwin Avenue Sierra Madre CA 91025
Unsubscribe



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Powerful Trial Prep & Jury Selection CLE - Final Chance for Early Bird Discount
Date: Tuesday, August 18, 2015 9:38:20 AM

If you are having trouble viewing this email, click here.

Powerful Trial Prep & Jury Selection CLE 
Thursday, Sept. 10, Noon - 1:30 PM

90-Minute Telephonic Seminar
Registration includes access to complete course & reference material

 
Click to Learn More: Final Chance for Early Bird Discount

              
Rossdale CLE

A National Leader in Legal Education 
                                     

Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

Powerful jury selection & trial preparation can make the difference in winning your client’s
 case. Effective jury selection is one of the key aspects in the outcome of any trial. By using
 proven jury selection techniques and rapidly emerging technological advantages, attorneys
 can more readily develop insights into biases and beliefs of potential jurors. At the same
 time, drafting effective motions & pleadings, dealing with divided juries, and both direct &
 cross exam can best frame the facts to highlight your client’s positions. Tested strategies in
 trial prep & motion practice are often the best indicator for success in the courtroom. The
 Rossdale faculty for this seminar features several leading trial lawyers, whose successful
 techniques have been relied upon in complex and precedent-setting, complex cases. Course
 materials will serve as a helpful guide on these skills and techniques, as well as a useful
 source for your future reference.

Key Agenda Points     View Complete Agenda

Effectively Using Technology in Voir Dire
Proven Questioning Strategies
What You Need to Know Before Striking Potential Jurors
Preserving Errors relating to Tainted Jury Panels
Best Practices on the Timing of Motions
Effectively Advancing a Case through Motion Practice
Discovery Motions: What Does and Does Not Work?
Finding & Retaining the Best Expert to Advantage Your Client
Communicating Efficiently with Your Expert
Presentation of Your Expert at Trial
Best Practices on Cross Exam & Attack of Experts
Rehabilitating Your Expert at Trial & in Deposition



Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Christina Berish, Partner at Thompson Coburn LLP
Damian D. Capozzola, Nationally Respected Trial Lawyer 

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance for Early Bird Discount 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 1 New Messages
Date: Monday, August 17, 2015 10:44:42 PM

Dear tim.cerio@eog.myflorida.com:

You have 1 new spam-quarantined messages as of August 18, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"cle@lawline.com"
 <cle@lawline.com>

Extended: $199 1-Year
 Unlimited CLE Aug 17, 2015 1:10 PM 83049 Release

 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Gibson, Ben
To: Cerio, Tim; Stearns, Heather; Heekin, Jack; Penrod, Peter; MacIver, John
Subject: FW: Daily News Summary - Aug. 17, 2015
Date: Monday, August 17, 2015 4:14:49 PM

AUGUST 17, 2015

The Florida Bar
FLORIDA BAR'S ADMISSION RULE DESERVES RE-DO
South Florida Sun-Sentinel | Editorial | August 14, 2015
The editorial examines a proposal that would allow out-of-state lawyers to practice in
 Florida without first passing the state bar exam. From the editorial: "Whether reciprocity
 would hurt Florida lawyers is a crucial issue. But the key question is whether clients would
 benefit from a wider choice and potential greater expertise from out of state. If so, the
 protectionists would have to stand aside. . . . [T]he feasibility -- inevitability? -- of out-of-
state legal representation demands a response. Even if the response is, 'No, thank you,' or
 even, 'Hell, no,' Florida's lawyers need to be sure they are taking a clear-eyed look at their
 future."

Legal Profession
ROSENBURY BRINGS FEMINIST PERSPECTIVE TO ROLE OF LAW DEAN
Gainesville Sun | Article | August 15, 2015
As the first full-time woman dean of the University of Florida Levin College of Law, Laura
 Ann Rosenbury understands the complicated relationship between feminism and the legal
 profession. She has experienced being a feminist in a system that has not always been kind
 to women, starting as a first-year law student, she says. Rosenbury was hired by UF in
 April after the second national search for a new dean to replace former dean Robert Jerry.
 Rosenbury began a five-year contract as the college's first permanent female dean July 1.
 She steps into the role at a challenging time for law schools across the country. Rosenbury
 said she is committed to working to elevate the stature of the college statewide, nationally
 and internationally.

Legal Profession
PUBLIC DEFENDER: ‘IMMEDIATE REVISION’ NEEDED IN COURTS FOR POOR
 DEFENDANTS
Osceola News-Gazette | Article | August 14, 2015
Orange-Osceola Public Defender Robert Wesley last week called for an "immediate revision"
 to the criminal justice system focused around fewer arrests of low-risk, indigent
 defendants. Wesley's call to action would eliminate wasteful spending by curtailing arrests
 of people who can't afford to pay court costs. Wesley's push came amid reports that a
 hospice patient was arrested for not paying court costs related to a 2010 charge of driving
 with a revoked license. "It's a waste of public money and law-enforcement resources,"
 Wesley said.

Legal Profession
AVE MARIA SCHOOL OF LAW STUDENTS PERFORM COMMUNITY SERVICE AT
 NAPLES EQUESTRIAN CHALLENGE
Naples Daily News | Article | August 15, 2015
About 20 students from the Ave Maria School of Law shoveled, painted and swept the
 stables Saturday [Aug. 15] at the Naples Equestrian Center. They also cleaned the center's
 offices and combed the sand in the corral. The day of community service was part of a
 weeklong orientation for the law school's incoming class of 2018 to show the school's
 commitment to volunteerism and giving back. "We want lawyers with high ethical and
 moral standards, someone who is going to stand for something," said Sarah Winner, the
 law school's marketing and communications manager.



Judiciary
A GALLERY OF COURTROOM SKETCHES KEEPS MIAMI LEGAL HISTORY ALIVE
Miami Herald | Article | August 16, 2015
Thanks to Miami-Dade Circuit Judge Diane Ward, the images of Miami-Dade's historical legal
 dramas hang in a hallway behind her fourth-floor courtroom at the Richard E. Gerstein
 Justice Building, sketched in bold pastel strokes by South Florida courtroom artists. For the
 judge and lawyers who have loaned the framed sketches, the corridor has become a mini-
museum documenting legendary cases and the fading art of courtroom sketching. "These
 are historical documents," Ward said. "They reflect the growth of the city and should be
 preserved."

Judiciary
RECEPTION HELD FOR 10TH JUDICIAL CIRCUIT'S 4 NEW JUDGES
The Ledger | Article | August 13, 2015
A formal investiture ceremony was held Thursday [Aug. 13] for the 10th Judicial Circuit's
 newest judges. Circuit Judges Kelly Butz, Larry Helms and Michelle Pincket, and County
 Judge Sharon Franklin were honored at First Baptist Church of Bartow. Franklin of Lakeland
 is the newest judge of the four. Gov. Rick Scott announced his appointment in May.
 Franklin filled the vacancy created when Butz was moved to Circuit Court two days after
 taking the bench as a county judge. Helms worked in private practice before defeating E.
 Taylor Davidson for circuit judge in August 2014. Pincket, a former Lakeland lawyer, ran
 unopposed in 2014.

Judiciary
PLANS TO MAKE COURT RECORDS AVAILABLE ONLINE DELAYED THREE MONTHS
The Ledger | Article | August 16, 2015
Plans to make court records available online to the public have been delayed by at least
 three months because it took longer than expected to develop the program needed to
 make online records accessible, according to Polk County Clerk of Courts Stacy Butterfield.
 Creating the program and following a security matrix that provides levels of access to
 lawyers rather than residents was elaborate, she said. Residents won't be able to access
 court records until mid-November. Butterfield had previously said the new system would be
 available Aug. 1. A pilot program will be implemented during the next two months before
 allowing access to the public.

Judiciary
BROWARD JUDGE BEGINS HOUSE ARREST AFTER DUI
South Florida Sun-Sentinel | Article | August 17, 2015
Nearly eight months after being found guilty of misdemeanor charges of DUI and reckless
 driving, Broward County Circuit Court Judge Cynthia Imperato started the 20-day house
 arrest portion of her sentence. She dropped an appeal attempt on Aug. 6. In addition, she
 was sentenced to one year of probation, loss of her driver's license for a year and at least
 $2,531 in fines and court fees. A misconduct inquiry before a panel of six Judicial
 Qualifications Commission members has been scheduled for Sept. 10 and 11 at the Palm
 Beach County Courthouse. The JQC initially recommended Imperato receive a 20-day
 suspension without pay and face a $5,000 fine but be allowed to keep her job. The Florida
 Supreme Court in May rejected that proposal, calling for tougher sanctions.

Legislature
LETTER OUTLINES POSSIBLE LEGAL OPPOSITION TO NEW CONGRESSIONAL
 DISTRICTS
Tampa Bay Times | Article | August 14, 2015
The League of Women Voters and Common Cause on Friday [Aug. 14] sent a letter to
 Florida legislative leaders outlining what could make up the core of a legal argument
 against new congressional district maps being drawn this week and next. Concerning
 Districts 26 and 27, the groups asked legislators to "examine those districts closely as they



 appear to have been drawn with partisan intent." Districts 26 and 27 are South Florida
 seats that currently split the city of Homestead in Miami-Dade. The Florida Supreme Court
 instructed the Legislature to keep Homestead in one district, saying that the lines appeared
 to be drawn to ensure the 26th continued to be held by a Republican. While a newly
 proposed map would put all of Homestead in District 26, it would add Democrat voters to
 District 27.

Also in:
· EDITORIAL: LEGISLATURE NEEDS TO DO ITS JOB, FINALLY
The Ledger | Editorial | August 14, 2015

Other
FOR LATE LAWYER, MONEY WAS SECONDARY
Orlando Sentinel | Article | August 15, 2015
Francis Wesley "Buck" Blankner died Aug. 7 of natural causes. He was 90. A civil lawyer in
 Orlando for more than 65 years, Blankner believed everyone deserved representation, and
 he didn't shy away from a case because a family was struggling financially. He operated
 from an office in his son Buck Jr.'s practice, continuing to represent the poor until just
 before his death. Blankner obtained his law degree from University of Florida after serving
 as a navigator in the Army Air Force during World War II.



From: Lingar, Bryan P
To: Cerio, Tim
Subject: Notice of Compliance
Date: Monday, August 17, 2015 3:54:18 PM
Attachments: SKMBT C45415081714250.pdf

Good Afternoon,
 
Attached is the draft of the Notice of Compliance from the General Counsel of the Department of
 State.
 

Bryan Lingar,
Assistant
Florida Department of Health | Office of the General Counsel
4052 Bald Cypress Way, Bin #A-02 | Tallahassee, FL 32399-1703
ph: 850.245.4444 ext. 3805| fax: 850.413.8743
Bryan.Lingar@flhealth.gov
Please note: Florida has a very broad public records law. Most written communications to or from state officials
 regarding state business are public records available to the public and media upon request. Your e-mail
 communications may therefore be subject to public disclosure.
However, if this e-mail concerns anticipated or current litigation or adversarial administrative proceeding to which
 the Florida Department of Health is a party, this email is an attorney-client communication, and is, therefore, a
 limited access public document exempt from the provisions of Chapter 119, Florida Statutes. See Section
 119.071(d)1., Florida Statutes (2010).
DOH Mission: To protect, promote & improve the health of all people in Florida through integrated state, county, &
 community efforts.
Vision: To be the Healthiest State in the Nation
 











From: Moulton, Diane
To: All EOG; All OPB
Subject: REMINDER - Birthday Celebration in the Cabinet room at 3:00
Date: Monday, August 17, 2015 2:55:30 PM

 



From: Williams, Stuart
To: Cerio, Tim; Stearns, Heather
Subject: FW:
Date: Monday, August 17, 2015 11:13:20 AM
Attachments: image001.png

FYI.  See below an excerpt of the proposed draft Special Terms and Conditions to the LIP waiver for
 2015-16 that are currently being negotiated with CMS.  Highlighted is the hospital SMMC
 participation requirement draft language (which is consistent with the prior year’s ST&Cs). 
 

From: Blocker, William 
Sent: Monday, August 17, 2015 10:06 AM
To: Williams, Stuart
Subject:
 

77.  LIP Provider Participation Requirements.  Provider access systems (hospitals, County
 Health Departments, and Federally Qualified Health Centers) and Medical School
 Physician Practices who receive LIP funds have certain participation requirements.  If
 they do not meet the participation requirements, they cannot receive LIP funds.  The
 state may grant an exemption to a hospital of the requirement in (a)(ii) upon finding
 that the hospital has demonstrated that it was refused a contract despite a good faith
 negotiation with a Specialty Plan.  A letter of denial, or some other comparable
 evidence, will be required to make such a finding. 
 

a.      Hospitals.
                                                        i.            Must contract with at least fifty percent of the Standard Plan

 Managed Care Organizations (MCOs) in their corresponding region;
 

                                                      ii.            Must contract with at least one Specialty Plan serving each specialty
 population in their corresponding region; and,

 
                                                    iii.            Participate in the Florida Event Notification program.

 
                                                     iv.            In DY 10, must have or establish a charity care program for

 individuals with incomes up to 200 percent of the federal poverty level
 that meets the requirements of the Healthcare Financial Management
 Association.  In DY 11, the state and participating providers will provide
 assurance that LIP claims include only costs associated with
 uncompensated care through the provider’s charity care program.

 
b.      Medical School Physician Practices.  Must participate in the Florida Medical

 School Quality Network.   In DY 10, must have or establish a charity care
 program for individuals with incomes up to 200 percent of the federal poverty
 level that meets the requirements of the Healthcare Financial Management



 Association.  In DY 11, the state and participating providers will provide
 assurance that LIP claims include only costs associated with uncompensated
 care through the provider’s charity care program.

 
c.       County Health Departments.   In DY 10, must have or establish a charity care

 program for individuals with incomes up to 200 percent of the federal poverty
 level that meets the requirements of the Healthcare Financial Management
 Association.  In DY 11, the state and participating providers will provide
 assurance that LIP claims include only costs associated with uncompensated
 care through the provider’s charity care program.
 

d.      Federally Qualified Health Centers.   In DY 10, must be certified as a FQHC and
 must have a charity care program for individuals with incomes up to 200
 percent of the federal poverty level.  In DY 11, the state and participating
 providers will provide assurance that LIP claims include only costs associated
 with uncompensated care through the provider’s charity care program.
 

 
 
 

William M. Blocker II
Medicaid Finance and Operations Chief

 Counsel
Office of the General Counsel

(850) 412-3634 Ofc  (850) 922-6484
 fax  

Privacy Statement: This e-mail may include confidential and/or proprietary information, and may be used only by the person or entity to which it is
 addressed. If the reader of this e-mail is not the intended recipient or his or her authorized agent, the reader is hereby notified that any

 dissemination, distribution or copying of this e-mail is prohibited. If you have received this in error, please reply to the sender and delete it
 immediately.

 
 





Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 

NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

From: Steven R. Andrews
To: Cerio, Tim; "Jimmy Judkins"; "Brown, Jeffrey"; "jtbishop@tannerbishoplaw.com"
Subject: RE: Joint Stip and Order of Dismissal
Date: Monday, August 17, 2015 11:00:32 AM

 
Tim
I believe everything is filed. Perhaps Agency counsel should send  courtesy copies of
 the Motions and Orders to  the various Judges which I suspect will speed the
 dismissal process.
 
 

 
 
 

 
 

From: Cerio, Tim [mailto:Tim.Cerio@eog.myflorida.com] 
Sent: Saturday, August 15, 2015 4:28 PM
To: Steven R. Andrews <sandrews@andrewslawoffice.com>
Subject: Re: Joint Stip and Order of Dismissal
 
Sorry didn't reply previously.  Was swamped thurs and fri. 

Sent from my iPhone

On Aug 13, 2015, at 1:17 PM, Steven R. Andrews <sandrews@andrewslawoffice.com>
 wrote:

Do you want me to replace Heather Stearns with your name? I don’t know
 if Tanner is in.  To save time, I can just substitute you for Heather unless
 you want me to put Ben Gibson?
 



From: Stearns, Heather [mailto:Heather.Stearns@eog.myflorida.com] 
Sent: Thursday, August 13, 2015 1:01 PM
To: Steven R. Andrews <sandrews@andrewslawoffice.com>
Subject: Automatic reply: Joint Stip and Order of Dismissal
 
I am currently out of the office on maternity leave. I will be checking my e-mails;
 however, if you require immediate assistance, please contact (850) 717-9310.



From: Roopnarine, Rachel
To: Accardo, Brian; Acree, Shayna; Arteaga, Sophia; Aschauer, Fred; Bartlett, Drew; Brown, Fawn; Brown, Jeffrey;

 Caspary, Jorge; Chapman, Joseph; Chisolm, Jack; Cobb, Paula; Deal, Tori; Ffolkes, Francine; Gaskin, Carla;
 Halpin, Mike; Herndon, Jane; Hewitt, Betsy; Hoenstine, Krystle; Ketchel, Andrew; Marsh, Amanda; Meyers,
 Alissa; Morgan, Larry; Morris, Kristine P.; Penrod, Peter; Reardon, Bevin; Richardson, Yolonda; Sawyer, Thomas;
 Schmaulfuss, Belva; Steverson, Jon; Cerio, Tim; Williams, Robert A.; Wilson, Mary; Wolfe, Justin G.; Zeiler,
 Lennie

Cc: Roopnarine, Rachel
Subject: OGC Weekly Report for the Week of 081015-081415
Date: Monday, August 17, 2015 10:50:46 AM
Attachments: image001.png

Weekly Report 081415.pdf

 
 
 
 
 
 

RACHEL ROOPNARINE
ASSISTANT TO CRAIG D.VARN, GENERAL COUNSEL  AND
ROBERT A. WILLIAMS, CHIEF DEPUTY GENERAL COUNSEL
Florida Department of Environmental Protection
3900 Commonwealth Blvd., Room -1051J
Tallahassee, Florida 32399-3000
T: 850.245.2293 |  Fax: 850.245.2021
 

 
 















From: Williams  Stuart
To: Cerio  Tim
Subject: FW: SERVICE OF COURT DOCUMENT - CASE NUMBER New Case
Date: Monday, August 17, 2015 10:09:38 AM
Attachments: Circuit CivilFamily Law Cover Sheet.pdf

Complaint For Equitable Relief.pdf

FYI
 

From: eservice@myflcourtaccess.com [mailto:eservice@myflcourtaccess.com] 
Sent: Monday, August 17, 2015 10:02 AM
Subject: SERVICE OF COURT DOCUMENT - CASE NUMBER New Case
 

Notice of Service of Court Documents

Filing Information

Filing #: 30922200

Filing Time: 08/17/2015 10:01:47 AM ET

Filer: Julie Gallagher 850-443-5112

Court: Second Judicial Circuit in and for Leon County, Florida

Case #: New Case

Court Case #: NEW CASE

Case Style: Planned Parenthood of Southwest and Central FL Inc VS Agency for Health Care Administration

Documents

Title File

Circuit Civil/Family Law Cover Sheet CivilCoverSheet.pdf

Complaint For Equitable Relief Verified Complaint for Declaratory Relief with Exhibits.pdf

E-service recipients selected for service:

Name Email Address

Julie Gallagher j.gallagher@gfblawfirm.com

Stuart Williams, General Counsel stuart.williams@ahca.myflorida.com

Elizabeth Dudek, Secretary Elizabeth.Dudek@ahca.myflorida.com

Allen Grossman a.grossman@gfblawfirm.com

E-service recipients deselected for service:

Name Email Address

No Matching Entries

This is an automatic email message generated by the Florida Courts E-Filing Portal. This email address does
 not receive email.

Thank you,
The Florida Courts E-Filing Portal

request_id#:30922200;Audit#:106967486;UCN#:New Case;



FORM 1.997. CIVIL COVER SHEET

The civil cover sheet and the information contained herein neither replace nor supplement the filing and service of 
pleadings or other papers as required by law.  This form shall be filed by the plaintiff or petitioner for the use of the Clerk 
of the Court for the purpose of reporting judicial workload data pursuant to Florida Statutes section 25.075.

I. CASE STYLE
  IN THE CIRCUIT COURT OF THE SECOND   JUDICIAL CIRCUIT,

IN AND FOR LEON   COUNTY, FLORIDA

 Case No.: 
Judge: ____________________ 

Planned Parenthood of Southwest and Central FL Inc
 Plaintiff
                 vs.
Agency for Health Care Administration
Defendant

II. TYPE OF CASE
 

☐ Condominium
☐ Contracts and indebtedness
☐ Eminent domain
☐  Auto negligence
☐  Negligence – other
     ☐ Business governance
     ☐ Business torts
     ☐  Environmental/Toxic tort
     ☐  Third party indemnification
     ☐  Construction defect
     ☐  Mass tort
     ☐ Negligent security
     ☐ Nursing home negligence
     ☐ Premises liability – commercial
     ☐ Premises liability – residential
☐  Products liability
☐  Real Property/Mortgage foreclosure
     ☐ Commercial foreclosure $0 - $50,000
     ☐ Commercial foreclosure $50,001 - $249,999
     ☐ Commercial foreclosure $250,000 or more
     ☐ Homestead residential foreclosure $0 – 50,000
     ☐ Homestead residential foreclosure $50,001 - 

$249,999
☐ Homestead residential foreclosure $250,000 or 

more
☐ Non-homestead residential foreclosure $0 - 

$50,000
☐ Non-homestead residential foreclosure $50,001 

- $249,999
☐  Non-homestead residential foreclosure $250,00 

or more
     ☐ Other real property actions $0 - $50,000

     ☐ Other real property actions $50,001 - $249,999
     ☐ Other real property actions $250,000 or more

     ☐ Professional malpractice
    ☐ Malpractice – business
    ☐ Malpractice – medical
    ☐ Malpractice – other professional

     ☒ Other
    ☐ Antitrust/Trade Regulation
    ☐ Business Transaction
    ☒ Circuit Civil - Not Applicable
    ☐ Constitutional challenge-statute or 

ordinance
☐ Constitutional challenge-proposed 

amendment
    ☐ Corporate Trusts
    ☐ Discrimination-employment or other
    ☐ Insurance claims
    ☐ Intellectual property
    ☐ Libel/Slander
    ☐ Shareholder derivative action
    ☐ Securities litigation
    ☐ Trade secrets
    ☐ Trust litigation

   

Filing # 30922200 E-Filed 08/17/2015 10:01:47 AM



COMPLEX BUSINESS COURT

This action is appropriate for assignment to Complex Business Court as delineated and mandated 
by the Administrative Order.  Yes ☐ No ☒

III. REMEDIES SOUGHT (check all that apply):
☐  Monetary;
☐  Non-monetary
☒  Non-monetary declaratory or injunctive relief;
☐  Punitive 

IV. NUMBER OF CAUSES OF ACTION: (      )
(Specify) 

2

V. IS THIS CASE A CLASS ACTION LAWSUIT?
☐ Yes
☒ No

VI. HAS NOTICE OF ANY KNOWN RELATED CASE BEEN FILED?
☒ No
☐ Yes – If “yes” list all related cases by name, case number and court:

 

VII. IS JURY TRIAL DEMANDED IN COMPLAINT?
       ☐ Yes
       ☒ No

I CERTIFY that the information I have provided in this cover sheet is accurate to the best of my knowledge 
and belief.

Signature s/ Julie Gallagher        FL Bar No.:  333298
Attorney or party      (Bar number, if attorney) 

Julie Gallagher  08/17/2015
(Type or print name) Date



















































































































































































From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Internal Investigations & Corporate Compliance CLE - Final Chance to Register
Date: Monday, August 17, 2015 9:49:48 AM

If you are having trouble viewing this email, click here.

 Mastering Internal Investigations & Corporate
 Compliance CLE

Wednesday, August 19, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance to Register
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits      

As regulators in the U.S. and around the world strengthen rules governing corporate
 compliance and oversight, the current economic conditions have intensified the challenges
 facing in-house, corporate, and litigation attorneys alike. A recent series of white collar
 prosecutions and internal investigations has underscored the import of this changing and
 challenging practice. Promoting and maintaining an ethical corporate culture have never
 been as paramount and complex as now for the survival and success of the modern corporate
 entity. Our three distinguished speakers bring an extensive background from the Department
 of Justice, Securities & Exchange Committee and several of the nation’s leading law firms.
 These nationally recognized experts will give you the tools needed to advance and develop
 an effective compliance program, as well as ensure that your company or client’s compliance
 program satisfies the rigorous new standards. You will learn about the effects of recently
 enacted rulemaking on compliance programs, newly issued expectations for reporting and
 documenting compliance initiatives, the latest trends and design of internal investigations,
 developments in internal reporting, alleged accounting irregularities, and other cutting-edge
 considerations. Registration includes access to course & reference materials.   

Key Agenda Points     View Complete Agenda  

Impact of Heightened Regulatory Compliance Expectations
Creating Effective In-house Investigations
Successfully Drafting & Implementing of Internal Policies & Procedures
Best Practices on Managing In-house Resources
Effective Internal Employee Reporting
Creating a Compliant Ombuds Program



Latest Opinions Governing Whistleblower Complaints
What Counsel Must Understand about Privileges
Investigating Alleged Irregularities
Handling Disclosures & Reporting of Investigation Results
Interactive Question & Answer Session with the Experts

Faculty     Detailed Faculty Information

Lee G. Dunst, Gibson, Dunn & Crutcher
David M. Rosenfield, Herrick, Feinstein LLP
Renee B. Phillips, Orrick

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, judges, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance to Register
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Jefferson, Tyler
To: Legal
Subject: Susan Out Today
Date: Monday, August 17, 2015 8:40:07 AM

Susan injured her back this weekend so she will be out of the office today.
 
Sincerely,
 
Tyler Jefferson
Executive Office of the Governor
Office of the General Counsel
The Capitol, Suite 209
Tallahassee, Florida 32399
Phone: (850) 717-9310
Fax: (850) 488-9810
 

 



From: Judge Susan Kelsey
To: Cerio, Tim
Subject: Kelsey Investiture
Date: Monday, August 17, 2015 8:09:55 AM

Good morning, Tim,
I hope you are doing well.  I am planning my investiture for Friday, September 25 at 3:00 p.m. 
 Would you be available and willing to attend and present my commission to the Chief Judge as part
 of the ceremony?  I owe you and many others a debt of gratitude for helping me achieve this goal,
 and would appreciate your being a part of my investiture if possible.  Please let me know if you can
 do this, and if not, perhaps suggest a stand-in?
Best regards,
Susan
 
 
Susan L. Kelsey
Judge
First District Court of Appeal
2000 Drayton Drive
Tallahassee, FL 32399-0950
(850) 717-8193
 



From: Cerio, Tim
To: Caouette, Bradley
Subject: Read: Representative Van Zant Letter
Date: Monday, August 17, 2015 7:48:43 AM

Your message
      To: Cerio, Tim; Lomagistro, Collin
      Subject: Representative Van Zant Letter
      Sent: 8/14/2015 10:25 AM
was read on 8/17/2015 7:49 AM.











From: Dane, Laura
To: Cerio, Tim
Date: Monday, August 17, 2015 4:38:51 AM

Any more thought about 4th circuit?









From: Lonnie Groot
To: Cerio, Tim
Cc: jjones@jejlaw.com
Subject: Judicial Appointment
Date: Sunday, August 16, 2015 9:51:25 AM
Attachments: image002.png

 
 

“Education without values, as useful as it is, seems rather to make man
 a more clever devil.” 
― C.S. Lewis
 
THIS TRANSMISSION MAY BE ATTORNEY CLIENT PRIVILEGED
 
Dear Mr. Cerio:
 
The purpose of this communication is to commend to you the application of Andrew John
 Jones for appointment to the Circuit Court bench in the Eighteenth Judicial Circuit.
 
Mr. Jones clearly rises to the top of the list in terms of his ethical centerdness and his
 experience as a trial lawyer in both the civil and criminal courts.
 
Moreover, Mr. Jones comes from a family which has been invested in Florida for
 generations. Mr. Jones’ late mother, who was one of the finest persons I have ever meet,
 had family roots in Florida of a most significant nature. Mr. Jones’ father, one of the finest
 men who I have ever meet and a truly great lawyer, has shown community leadership
 throughout his life.
 
Mr. Jones, however, brings his own skill sets to the table. He is a dedicated family man who
 has undergone the challenges of being a parent and shown true maturity in that regard. He
 has attained levels of expertise as a criminal trial lawyer and a civil practitioner and he has
 shown dedication to his community as a leader in charitable activities. I first meet Mr.
 Jones when he was a young man with extraordinary athletic abilities. The confidence that
 the learned and developed as a athelete have been carried over into his professional life.
 
In sum, the Governor could do no better than to select Mr. Jones for appointment to the
 Circuit Court bench in the Eighteenth Judicial Circuit.
 
I hope that all is well with you.
 
Thank you for your attention to this matter.
 
Please call me ANYTIME at the office (407-322-2171) or at my cell phone (386-748-3685).
 I answer my cell phone 24 hours a day. If long distance, the office's toll free number is 800-
247-5225. My e-mail address is lgroot@stenstrom.com



 
I look forward to seeing you.
 
 
Lonnie Groot

 

 

 

City, County and Local Government Law
 
STENSTROM, MCINTOSH, COLBERT & WHIGHAM, P.A.

1001 Heathrow Park Lane
Suite 4001
Lake Mary, Florida 32746
Website: www.stenstrom.com
 
"The highest compliment we can receive is the referral of your friends, family and business associates. 
 Thank you for your trust."
 
 
Abraham Lincoln once said "a lawyer's time and advice are his stock and trade." We appreciate your
 business.
 
 
Electronic Signature/Tax Advice Disclaimer.  The information block, the typed name of the sender, nor
 anything else in this message is intended to constitute an electronic signature unless a specific
 statement to the contrary is indicated in this message. IRS CIRCULAR 230 DISCLOSURE: TO
 ENSURE COMPLIANCE WITH REQUIREMENTS IMPOSED BY THE IRS, WE INFORM
 YOU THAT WE DO NOT INTEND TO PROVIDE ANY TAX ADVICE IN THIS
 COMMUNICATION (INCLUDING ANY ATTACHMENTS) BUT IF ANY IS PRESENT, IT IS
 NOT INTENDED OR WRITTEN TO BE USED, AND CANNOT BE USED, FOR THE
 PURPOSE OF (I) AVOIDING TAX-RELATED PENALTIES UNDER THE INTERNAL
 REVENUE CODE, OR (II) PROMOTING, MARKETING, OR RECOMMENDING TO
 ANOTHER PARTY ANY TAX-RELATED MATTER.
 
If you have an urgent communication or if you have not heard from me in response to your e-mail, please
 telephone me. PLEASE DO NOT ASSUME THAT YOUR E-MAIL HAS BEEN RECEIVED. If I have not
 responded to your e-mail in a relatively short period, that would not be characteristic of my practice.
 Public officials should ensure that they copy other public officials with e-mails ONLY WHEN
 APPROPRIATE.
 

CONFIDENTIALITY NOTICE:

 

Confidential Attorney Client Communication/Attorney Work Product.  This e-mail together with any
 attachments is confidential, intended for only the recipient(s) named above and may contain information
 that is privileged, attorney work product or exempt from disclosure under applicable law. If you have
 received this e-mail in error, or are not the named recipient(s), you are hereby notified that any use,
 dissemination, distribution or copying of this e-mail or any attachments is strictly prohibited. Please
 immediately notify the sender at lgroot@stenstrom.com and delete this e-mail and any attachments from
 your computer. You should not retain, copy or use this e-mail or any attachments for any purpose, or



 disclose all or any part of the contents to any person.
 
Go Noles!

 
 

P THERE IS NO PLANET B.  PLEASE CONSIDER THE ENVIRONMENT BEFORE YOU PRINT

 THIS MESSAGE. ü 
 
 





From: Roopnarine, Colin
To: Cerio, Tim
Subject: Update
Date: Saturday, August 15, 2015 9:48:44 PM

Tim:  Thank you for the phone call yesterday. I completed the online form and uploaded it this afternoon.
I look forward to hearing from you next week.
Respectfully,
Colin Roopnarine

Sent from my iPhone



From: Cerio, Tim
To: Steven R. Andrews
Subject: Re: Joint Stip and Order of Dismissal
Date: Saturday, August 15, 2015 4:27:36 PM

Sorry didn't reply previously.  Was swamped thurs and fri. 

Sent from my iPhone

On Aug 13, 2015, at 1:17 PM, Steven R. Andrews <sandrews@andrewslawoffice.com>
 wrote:

Do you want me to replace Heather Stearns with your name? I don’t know
 if Tanner is in.  To save time, I can just substitute you for Heather unless
 you want me to put Ben Gibson?
 

From: Stearns, Heather [mailto:Heather.Stearns@eog.myflorida.com] 
Sent: Thursday, August 13, 2015 1:01 PM
To: Steven R. Andrews <sandrews@andrewslawoffice.com>
Subject: Automatic reply: Joint Stip and Order of Dismissal
 
I am currently out of the office on maternity leave. I will be checking my e-mails;
 however, if you require immediate assistance, please contact (850) 717-9310.



From: Cerio, Tim
To: Dane, Laura
Subject: Fwd: Letter from Laura Stuzin
Date: Saturday, August 15, 2015 3:56:22 PM
Attachments: 20150813103531500.pdf

ATT00001.htm

Let's discuss Monday.  

Sent from my iPhone

Begin forwarded message:

From: "Blake, Britney" <bblake@jud11.flcourts.org>
Date: August 13, 2015 at 2:16:09 PM EDT
To: "tim.cerio@eog.myflorida.com" <tim.cerio@eog.myflorida.com>
Subject: Letter from Laura Stuzin

Good Afternoon Mr. Cerio,
Attached to this email please find a copy of a letter addressed to you
 by Judge Laura Anne Stuzin. Thank you and have a wonderful
 afternoon.
 
Britney Gordon-Blake
Judicial Assistant to the Honorable
Judge Laura Anne Stuzin
County Court Civil, Div. 01 (Location 25)
Coral Gables Branch Court, Room 1-6
3100 Ponce De Leon, Coral Gables, FL 33134
P: (305)569-2518, F: (305)569-4220
Email: BBlake@jud11.flcourts.org
Judge’s Webpage:
http://www.jud11.flcourts.org/juddirdetails.aspx?judgeid=1099&sectionid=79
 
 





file:///C/Users/samss/Documents/ATT00001_37 htm[11/18/2015 6:03:46 PM]









From: Emily E. Eineman
To: Cerio, Tim
Subject: Resume
Date: Saturday, August 15, 2015 7:53:20 AM
Attachments: Eineman Resume.pdf

-- 
EEE | Sent from my iPhone

-- 
EEE | Sent from my iPhone



EMILY ELIZABETH EINEMAN 
3724 Riverton Trail, Tallahassee, Florida 32311 

850.661.7501• emily.eineman@gmail.com 

 

EDUCATION 
The College of William & Mary, Marshall-Wythe School of Law, Williamsburg, Virginia 

J.D., May 2008 (3.2 GPA) 

Honors and Activities: 

Graduate Research Fellow (merit-based fellowship and research assistantship) 
William & Mary Bill of Rights Journal – Articles Editor, Volume 16 

 

The Florida State University, Tallahassee, Florida 
B.S. with Honors, April 2005 – Majors: Political Science and International Affairs (3.7 GPA) 

Honors: 
Phi Beta Kappa 

Dean’s List (multiple semesters) 

 

 

EXPERIENCE 
Executive Office of Governor Rick Scott, Tallahassee, Florida 

Assistant General Counsel & Director of Open Government – February 2015 to August 2015 

         Managed the Office of Open Government and performed legal duties in the Office of the General Counsel. 

Coordinated public records requests on behalf of the agency and supervised staff in processing such requests. 

Conducted training for Gubernatorial Fellows and staff. Reviewed records and made legal determinations 

regarding responsiveness and confidential and/or exempt information such as security/surveillance protocols, 

economic development, personally identifying information, and investigatory details. Wrote and implemented 

new public records policy and led website transparency project. Guided litigation strategy of executive agencies 

and advised the Governor on judicial appointments.  
 
The Florida State University, Office of the General Counsel, Tallahassee, Florida 

Associate General Counsel – July 2014 to February 2015 

Primary legal advisor to Vice President for Finance and Administration, reviewing contracts, leases, licenses, 

and related business transactional matters. Handled bid protests, regulation and policy development and review, 

and coordinated public record requests. Advised on law enforcement, including forfeitures, protests on campus, 

and parking issues, and on student disciplinary issues and proceedings. Advised on worker’s compensation 

issues, FSU Card and credit card matters, and monitored and assisted as counsel on tort claims and litigation in 

conjunction with Risk Management. Advised the National High Magnetic Field Laboratory, Northwest 

Regional Data Center, and WFSU on contracts, licenses, and other matters. 
 

Florida Department of Economic Opportunity, Office of the General Counsel, Tallahassee, Florida 

Assistant General Counsel (Senior Attorney) – May 2012 to July 2014 

Lead attorney managing Finance & Administration, Communications, Workforce Services, and Public 

Records practice groups. Advised senior agency leadership on state and federal statutes and regulations, and 

on legal issues such as public records requests and media inquiries, confidentiality, administrative 

adjudication, allowability of  costs  under  OMB  Circulars,  audit  finding  resolution,  government  contracts  

and  disputes, and administration of federal programs. Led contract/grant review and improvement initiative. 

Represented the agency before Public Employees Relations Commission and in investigation and 

enforcement action before the U.S. Department of Labor. Conducted legislative analyses and supervise and 

direct outside counsel on litigation matters. Handled federal issues including responding to congressional 

oversight, submitting FOIA requests, and liaising with the Government Accountability Office. Reviewed and 

approved economic incentive contracts, state plan documents, and training, guidance, and policy materials. 
 

 

 



EMILY E. EINEMAN 
Page 2 

 

 The Florida State University, Office of Research, Division of Sponsored Research, Tallahassee, Florida 
Contract Specialist – April 2010 to May 2012 

Negotiated and drafted research, services, and procurement contracts with State of Florida and U.S. agencies, 

for-profit companies, and national laboratories. Researched and advised on Federal Acquisition Regulations 
and completed corresponding representations and certifications. Handled various legal issues such as 

intellectual property, export controls/ITAR, Defense Priorities and Allocations System ratings, national 

security, indemnification, warranty, and cost accounting standards. Analyzed bids and proposals for 

compliance with applicable state law, federal regulation, and university rules. Advised and trained faculty and 

administrative staff regarding sponsored projects. 
 
Westlake Legal Group, Potomac Falls, Virginia 
Associate – January 2009 to January 2010 

Tried civil, criminal, and traffic cases, argued motions, conducted and defended depositions, handled 

negotiations, drafted and reviewed contracts and settlement agreements. Completed legal research, prepared 
briefs  for  evidentiary  and  trial  issues,  and  compiled  and  reviewed  discovery.   Assumed  primary 

responsibility for all aspects of civil litigation, contested family law matters, and criminal trials, including 
client consultations, case management, trial preparation, and appeal. 

 

U.S. Department of Justice, Criminal Division, Organized Crime & Racketeering Section, Washington, D.C. 
Intern – Summer 2007 

Prepared memoranda addressing appeal from denial of motion to sever, objections to magistrate’s report and 

recommendation, customs law, and voir dire. Researched matters involving the Racketeer Influenced and 

Corrupt Organizations Act, the Torture Victim Protection Act, witness identifications, gambling, smuggling, 

money laundering,  fraud, and  obstruction  of justice. Edited/updated  Civil  RICO U.S. Attorneys’ Manual. 
 

U.S. District Judge Elizabeth A. Kovachevich, Tampa, Florida 
Law Clerk – Summer 2006 

Prepared orders on interlocutory bankruptcy appeal, motion for summary judgment, and motion to compel 

arbitration. Researched matters involving bankruptcy law, constructive trusts, the Federal Arbitration Act, 
standards of review, and jurisdictional issues. Observed status conferences, hearings, motion arguments, voir 
dire, civil and criminal trials, and sentencings. 

 

PUBLICATION 
Congressional Criminality and Balance of Powers: Are Internal Filter Teams Really What Our Forefathers 

Envisioned?, 16 WM. & MARY BILL RTS. J. 595 (2007). 

 

BAR ADMISSIONS 
United States District Court for the Northern District of Florida (June 2014) 
State of Florida (May 2011) 
United States District Court for the Eastern District of Virginia (April 2009) 

Commonwealth of Virginia (October 2008) 
 

AFFILIATIONS 

American Bar Association, Section of Public Contract Law 
William & Mary Law School Senior Co-Counsel and Alumni Ambassador 
Editorial Board, The Journal of College and University Law, University of Notre Dame Law School (Volume 40) 
National Association of College and University Attorneys (2014-2015) 

 



From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 1 New Messages
Date: Friday, August 14, 2015 9:51:33 PM

Dear tim.cerio@eog.myflorida.com:

You have 1 new spam-quarantined messages as of August 15, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"cle@lawline.com"
 <cle@lawline.com>

Today Only: $199 1-Year
 Unlimited CLE Aug 14, 2015 1:06 PM 82996 Release

 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Cerio, Tim
To: Allen Grossman
Cc: Williams, Stuart
Subject: Re: Notice of Unadopted Rules
Date: Friday, August 14, 2015 6:21:21 PM

Allen – thank you for your email. By copy of this reply, I am forwarding it on to Stu Williams,
 general counsel for AHCA. 

Sent from my iPhone

On Aug 14, 2015, at 3:51 PM, Allen Grossman <a.grossman@gfblawfirm.com> wrote:

Tim,
 
Since you weren't able to get back with me yesterday to continue our discussion, I thought it
 might be helpful to provide you with the following and the attached.  The e-mail and letter
 from Julie Gallagher to Liz Dudek, in addition to addressing procedural matters, clearly lays out
 the issues in regard to the recent allegations leveled by AHCA against the three Planned
 Parenthood facilities. 
 
AHCA's rule from 2006 adopted the then and still prevailing practice of counting gestational
 age from the last normal menstrual period (LMP).  The rule as adopted and as still in place,
 makes it clear that "the first 12 weeks of pregnancy" is  actually the first 14 completed weeks
 from LMP.   This is because there  is no scientifically reliable method for determining the actual
 moment of conception.  So, understanding that conception cannot occur when a woman is
 having her period,  it has been the long-standing practice in the medical community to count
 weeks of "pregnancy" from LMP (a known date) with the understanding that conception likely
 did not actually occur until approximately 12-17 days later (after LMP).  This is how gestational
 age is determined.   
 
The medical community has historically determined the length of pregnancy by counting from
 the woman's last normal menstrual period (LMP).  At the time of the rule challenge in 2006
 this was clarified completely and the rule definition of the "first trimester," which was the
 primary issue in the rule challenge, was amended to clearly state that the first trimester
 included the first 14 weeks from LMP.
 
There is no statutory or rule definition of the term "pregnancy."  AHCA currently uses the terms
 interchangeably, which may not be scientifically correct or accurate, but in any case is only
 confusing if one chooses to count the start of a pregnancy differently than the start of
 gestation.  Since physicians uniformly count by the LMP method to determine the status of a
 pregnancy and identify the length in weeks starting from LMP, there is no rational or legal
 basis for asserting that pregnancy should be counted differently than gestation.
 
On the AHCA reporting form (copy below) Planned Parenthood facilities, and presumably all
 other licensed abortion facilities have always reported terminations of pregnancy by the weeks
 of gestation counted by the LMP method as set forth in the AHCA rule (also a copy below). 
 Therefore, a pregnancy that was terminated at the 13th week plus one day (actually only 11
 weeks and 1 day since fertilization) would be reported as a termination at 13.1 weeks on the
 AHCA form. Pursuant to the AHCA rule, this would be a first trimester termination even though



 it would appear in the second column of the AHCA reporting form.
 
For the last nine plus years, monthly reports of termination have been reported to and
 received by AHCA this way and there has never been a question or concern about a facility
 licensed to perform only first trimester terminations indicating terminations performed
 between 12 weeks and 13.6 weeks of gestation, because these fall within the definition of first
 trimester set forth in the rule.
 
I hope this information is helpful in considering the current situation and I look forward to the
 opportunity for us to discuss this further.
 
Allen R. Grossman
Grossman Furlow and Bayó, L.L.C.
2022-2 Raymond Diehl Road
Tallahassee, Florida 32308
(850) 385-1314
(850) 385-4240 (fax)
www.gfblawfirm.com
 
 
This e-mail is intended for the individual(s) or entity(s) named within the message. This e-mail
 might contain legally privileged and confidential information. If you properly received this e-
mail as a client or retained expert, please hold it in confidence to protect the attorney-client or
 work product privileges. Should the intended recipient forward or disclose this message to
 another person or party, that action could constitute a waiver of the attorney-client privilege.
 
If the reader of this message is not the intended recipient, or the agent responsible to deliver it
 to the intended recipient, you are hereby notified that any review, dissemination, distribution
 or copying of this communication is prohibited by the sender and to do so might constitute a
 violation of the Electronic Communication Privacy Act, 18 U.S.C. section 2510-2521.
If this communication was received in error we apologize for the intrusion. Please notify us by
 reply e-mail or by telephone at (850) 385-1314 and delete the original message without
 reading same. Nothing in this e-mail message shall, in and of itself, create an attorney-client
 relationship with the sender.
 
Disclaimer under Circular 230: Any statements regarding tax matters made herein, including
 any attachments, are not formal tax opinions by this firm, cannot be relied upon or used by
 any person to avoid tax penalties, and are not intended to be used or referred to in any
 marketing or promotional materials.
 

From: J Gallagher 
Sent: Friday, August 07, 2015 2:16 PM
To: Elizabeth.Dudek@ahca.myflorida.com; Hoeler, Thomas
Cc: stuart.williams@ahca.myflorida.com; William.Roberts@ahca.myflorida.com
Subject: Notice of Unadopted Rules
 
Dear Liz,
 
Please find attached Planned Parenthood's Notice of Unadopted Rules.  This is in accordance
 with Section 120.595(4)(b) and serves as notice to AHCA that its recent, and new,



 characterization of first trimester abortion procedures as second trimester procedures is, in
 fact, an unadopted rule.   Planned Parenthood intends to pursue all legal remedies available to
 it to overturn or vacate AHCA's determination that it is performing services outside its license
 at three clinics so  it can return to normal business practices and fully serve the women of the
 local communities surrounding those clinics.  Having said that, there may be a solution to
 AHCA's concerns if the concern is limited to the manner in which procedures are reported to
 AHCA.
 
As you know, Planned Parenthood determines gestational age from the date of the last
 menstrual period (LMP).  This is in accordance with the standard of care for medical practice in
 this area.  This standard of care was front and center in the rule challenge in 2006 that
 resulted in AHCA revising its definition of first trimester to the current language in the rule.  As
 is stated in AHCA's Rule 59A-9.019(14), shown below, a woman who is deemed to be in the
 first 12 weeks of pregnancy can be up to 14 weeks past her date of LMP.  In other words, a
 woman who is 13.2 or 12.6 weeks from her LMP is still considered to be in her first trimester
 within the definition of the rule because she is still less than 14 weeks from her LMP. 
 
Since the promulgation of the rule, Planned Parenthood has reported all procedures by
 gestational age--weeks from LMP.  AHCA's current online form for this purpose, also shown
 below, has three categories:  up to 12 weeks, 13-24 weeks and 25 weeks and over.  Using this
 form, many first trimester procedures (as defined by AHCA's rule) are reported in the second
 category--13 to 24 weeks.   If AHCA intends for the columns to represent trimesters, as they
 are defined by the rule,  it could simply change the online form column headings to reflect : 
 1st Trimester, 2nd Trimester, and 3rd Trimester.  Looking to the rule, we all know what those
 terms mean.
 
If changing the form isn't an option, Planned Parenthood is willing to change its reporting to
 capture all first trimester procedures--as defined by the rule--in the "up to 12 weeks column"
 on the form.  Bear in mind, though, that medical records for these patients will reflect the
 gestational age calculated from LMP. 
 
I hope either of these suggestions will allow a quick resolution to this matter and let us all avoid
 litigation.  If not, Planned Parenthood is prepared to move ahead promptly with legal action to
 restore its clinics to full operation and establish clearly it has not violated any laws or rules and,
 more specifically, has not performed second trimester procedures in violation of its licensure
 limitations.
 
I look forward to hearing from you.  I am sending the remaining exhibits in separate emails due
 to their size.
 
Julie
Fla. Admin. Code 59A-9.019(14) “‘Trimester’ means a 12-week period of pregnancy.
(a) First Trimester. The first 12 weeks of pregnancy (the first 14 completed weeks from the last normal
 menstrual period).
(b) Second Trimester. That portion of a pregnancy following the 12th week and extending through the 24th
 week of gestation.
(c) Third Trimester. That portion of pregnancy beginning with the 25th week of gestation.”



 
Julie Gallagher
Grossman, Furlow & Bayo', LLC
2022-2 Raymond Diehl Road
Tallahassee, Florida  32308
Phone:  850-385-1314 x 1006
Fax:  850-385.3953
j.gallagher@gfblawfirm.com
 

<Dudek letter only.pdf>



From: Allen Grossman
To: Cerio, Tim
Subject: FW: Notice of Unadopted Rules
Date: Friday, August 14, 2015 3:51:54 PM
Attachments: Dudek letter only.pdf

Tim,
 
Since you weren't able to get back with me yesterday to continue our discussion, I thought it might be
 helpful to provide you with the following and the attached.  The e-mail and letter from Julie Gallagher
 to Liz Dudek, in addition to addressing procedural matters, clearly lays out the issues in regard to the
 recent allegations leveled by AHCA against the three Planned Parenthood facilities. 
 
AHCA's rule from 2006 adopted the then and still prevailing practice of counting gestational age from
 the last normal menstrual period (LMP).  The rule as adopted and as still in place, makes it clear that
 "the first 12 weeks of pregnancy" is  actually the first 14 completed weeks from LMP.   This is because
 there  is no scientifically reliable method for determining the actual moment of conception.  So,
 understanding that conception cannot occur when a woman is having her period,  it has been the
 long-standing practice in the medical community to count weeks of "pregnancy" from LMP (a known
 date) with the understanding that conception likely did not actually occur until approximately 12-17
 days later (after LMP).  This is how gestational age is determined.   
 
The medical community has historically determined the length of pregnancy by counting from the
 woman's last normal menstrual period (LMP).  At the time of the rule challenge in 2006 this was
 clarified completely and the rule definition of the "first trimester," which was the primary issue in the
 rule challenge, was amended to clearly state that the first trimester included the first 14 weeks from
 LMP.
 
There is no statutory or rule definition of the term "pregnancy."  AHCA currently uses the terms
 interchangeably, which may not be scientifically correct or accurate, but in any case is only confusing
 if one chooses to count the start of a pregnancy differently than the start of gestation.  Since
 physicians uniformly count by the LMP method to determine the status of a pregnancy and identify
 the length in weeks starting from LMP, there is no rational or legal basis for asserting that pregnancy
 should be counted differently than gestation.
 
On the AHCA reporting form (copy below) Planned Parenthood facilities, and presumably all other
 licensed abortion facilities have always reported terminations of pregnancy by the weeks of gestation
 counted by the LMP method as set forth in the AHCA rule (also a copy below).  Therefore, a
 pregnancy that was terminated at the 13th week plus one day (actually only 11 weeks and 1 day
 since fertilization) would be reported as a termination at 13.1 weeks on the AHCA form. Pursuant to
 the AHCA rule, this would be a first trimester termination even though it would appear in the second
 column of the AHCA reporting form.
 
For the last nine plus years, monthly reports of termination have been reported to and received by
 AHCA this way and there has never been a question or concern about a facility licensed to perform
 only first trimester terminations indicating terminations performed between 12 weeks and 13.6
 weeks of gestation, because these fall within the definition of first trimester set forth in the rule.



 
I hope this information is helpful in considering the current situation and I look forward to the
 opportunity for us to discuss this further.
 
Allen R. Grossman
Grossman Furlow and Bayó, L.L.C.
2022-2 Raymond Diehl Road
Tallahassee, Florida 32308
(850) 385-1314
(850) 385-4240 (fax)
www.gfblawfirm.com
 
 
This e-mail is intended for the individual(s) or entity(s) named within the message. This e-mail might
 contain legally privileged and confidential information. If you properly received this e-mail as a client
 or retained expert, please hold it in confidence to protect the attorney-client or work product
 privileges. Should the intended recipient forward or disclose this message to another person or party,
 that action could constitute a waiver of the attorney-client privilege.
 
If the reader of this message is not the intended recipient, or the agent responsible to deliver it to the
 intended recipient, you are hereby notified that any review, dissemination, distribution or copying of
 this communication is prohibited by the sender and to do so might constitute a violation of the
 Electronic Communication Privacy Act, 18 U.S.C. section 2510-2521.
If this communication was received in error we apologize for the intrusion. Please notify us by reply e-
mail or by telephone at (850) 385-1314 and delete the original message without reading same.
 Nothing in this e-mail message shall, in and of itself, create an attorney-client relationship with the
 sender.
 
Disclaimer under Circular 230: Any statements regarding tax matters made herein, including any
 attachments, are not formal tax opinions by this firm, cannot be relied upon or used by any person to
 avoid tax penalties, and are not intended to be used or referred to in any marketing or promotional
 materials.
 

From: J Gallagher 
Sent: Friday, August 07, 2015 2:16 PM
To: Elizabeth.Dudek@ahca.myflorida.com; Hoeler, Thomas
Cc: stuart.williams@ahca.myflorida.com; William.Roberts@ahca.myflorida.com
Subject: Notice of Unadopted Rules
 
Dear Liz,
 
Please find attached Planned Parenthood's Notice of Unadopted Rules.  This is in accordance with
 Section 120.595(4)(b) and serves as notice to AHCA that its recent, and new, characterization of first
 trimester abortion procedures as second trimester procedures is, in fact, an unadopted rule.
   Planned Parenthood intends to pursue all legal remedies available to it to overturn or vacate AHCA's
 determination that it is performing services outside its license at three clinics so  it can return to
 normal business practices and fully serve the women of the local communities surrounding those



 clinics.  Having said that, there may be a solution to AHCA's concerns if the concern is limited to the
 manner in which procedures are reported to AHCA.
 
As you know, Planned Parenthood determines gestational age from the date of the last menstrual
 period (LMP).  This is in accordance with the standard of care for medical practice in this area.  This
 standard of care was front and center in the rule challenge in 2006 that resulted in AHCA revising its
 definition of first trimester to the current language in the rule.  As is stated in AHCA's Rule 59A-
9.019(14), shown below, a woman who is deemed to be in the first 12 weeks of pregnancy can be up
 to 14 weeks past her date of LMP.  In other words, a woman who is 13.2 or 12.6 weeks from her LMP
 is still considered to be in her first trimester within the definition of the rule because she is still less
 than 14 weeks from her LMP. 
 
Since the promulgation of the rule, Planned Parenthood has reported all procedures by gestational
 age--weeks from LMP.  AHCA's current online form for this purpose, also shown below, has three
 categories:  up to 12 weeks, 13-24 weeks and 25 weeks and over.  Using this form, many first
 trimester procedures (as defined by AHCA's rule) are reported in the second category--13 to 24
 weeks.   If AHCA intends for the columns to represent trimesters, as they are defined by the rule,  it
 could simply change the online form column headings to reflect :  1st Trimester, 2nd Trimester, and
 3rd Trimester.  Looking to the rule, we all know what those terms mean.
 
If changing the form isn't an option, Planned Parenthood is willing to change its reporting to capture
 all first trimester procedures--as defined by the rule--in the "up to 12 weeks column" on the form. 
 Bear in mind, though, that medical records for these patients will reflect the gestational age
 calculated from LMP. 
 
I hope either of these suggestions will allow a quick resolution to this matter and let us all avoid
 litigation.  If not, Planned Parenthood is prepared to move ahead promptly with legal action to
 restore its clinics to full operation and establish clearly it has not violated any laws or rules and, more
 specifically, has not performed second trimester procedures in violation of its licensure limitations.
 
I look forward to hearing from you.  I am sending the remaining exhibits in separate emails due to
 their size.
 
Julie
Fla. Admin. Code 59A-9.019(14) “‘Trimester’ means a 12-week period of pregnancy.
(a) First Trimester. The first 12 weeks of pregnancy (the first 14 completed weeks from the last normal menstrual
 period).
(b) Second Trimester. That portion of a pregnancy following the 12th week and extending through the 24th week of
 gestation.
(c) Third Trimester. That portion of pregnancy beginning with the 25th week of gestation.”



 
Julie Gallagher
Grossman, Furlow & Bayo', LLC
2022-2 Raymond Diehl Road
Tallahassee, Florida  32308
Phone:  850-385-1314 x 1006
Fax:  850-385.3953
j.gallagher@gfblawfirm.com
 









From: John.Cooper@lw.com
To: Allen.Winsor@myfloridalegal.com; Gregory.Garre@lw.com; Heekin, Jack; Cerio, Tim;

 Jon.Glogau@myfloridalegal.com; McKee, Jim; tom@aqualawyers.com; don@aqualawyers.com;
 Osvaldo.Vazquez@myfloridalegal.com; Varn, Craig; CKise@foley.com; ALosey@foley.com;
 Claudia.O"Brien@lw.com; Philip.Perry@lw.com; Heather.Chapman@dep.state.fl.us

Cc: ABID.QURESHI@LW.com
Subject:

 
 
Thanks. 
 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

 

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.









From: Calloway, Dana
To: All EOG OPB SDD
Subject: OPS Timesheet Reminder
Date: Friday, August 14, 2015 2:29:17 PM

IMPORTANT
Just a reminder that OPS timesheets must be submitted and approved no later than the close of
 business this Wednesday (08-19-2015).  The pay date for OPS is August 31.

The pay period for monthly OPS employees runs from the 15th through the 14th of the following
 month with a pay date of the last working day of the month.  This pay cycle is July 15 – August 14. 
Thanks!
 
Dana
 
 
 
Florida is headed in the right direction!
Click to Enlarge

 



From: Gretchen Winters
To: Gretchen Winters
Cc: Gretchen Winters
Subject: Update from the Florida Harbor Pilots Association
Date: Friday, August 14, 2015 12:16:09 PM
Attachments: August 2015 - FHPA Newsletter.pdf

We would like to bring your attention to this month’s Florida Harbor Pilots Association
 (FHPA) newsletter.  This month, we feature a letter from DBPR Secretary Ken Lawson
 regarding the importance of Florida harbor pilots, a community outreach effort on behalf of
 the Canaveral Pilots,  and media coverage on Port Tampa Bay’s vision for the future, as well
 as a decision made by a Florida state appeals court regarding cruise executives serving on a
 panel determining harbor pilot rates in Port Everglades.
 
We invite you to take a moment to view our newsletter, and we thank you for your time and
 service to the State of Florida.
The FHPA represents the interests of Florida’s nearly 100 professional harbor pilots,
 advocating on their behalf of various state and federal issues that impact the harbor pilots.
 The FHPA encourages its members to perform their function as pilots in a professional
 manner and promotes continued cooperation with all governmental authorities in the
 preservation of life, the environment and property.
For more information on the FHPA, please visit FloridaPilots.com, like
 FB.com/FloridaHarborPilotsAssociation and follow @FLHarborPilots.
Gretchen R. Winters
Florida Harbor Pilots Association
Executive Liaison
PO Box 38294
Tallahassee, Fl 32315
850.224.0219
www.floridapilots.com
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PORT CANAVERAL, FL - Recently,  the Canaveral Pilots hosted 

20 high school students as part of the YMCA Youth in Government 

program. The day included presentations from the Port Authority 

and the U.S. Coast Guard, as well as a tour of a pilot boat.  

YMCA YOUTH IN GOVERNMENT 

  COURT: CRUISE EXECUTIVES NOT ON PANEL FOR HARBOR PILOT RATES AT 

PORT EVERGLADES 

MIAMI HERALD - August 11, 2015 - A state appeals court Tuesday ruled that two cruise-ship company 

executives should be kept off a panel that will determine whether to reduce payment rates for harbor pilots at 

Port Everglades. The nine-page ruling by the 1st District Court of Appeal stems from a dispute about a 

proposal by the Florida-Caribbean Cruise Association to reduce what are known as “pilotage rates” by 25 

percent for passenger vessels using Port Everglades. 

 

To read this article in full, please visit: http://hrld.us/1Mm5U6Y.  

  
PORT TAMPA BAY TO UNVEIL VISION FOR LAND IN CHANNEL DISTRICT 

TAMPA BAY TIMES - August 13, 2015 - Port Tampa Bay today 

unveils its vision for land it owns in the Channel District, especially 

as the cruise ship industry changes. 

 

To read this article in full, please visit: http://bit.ly/1DMJV8f.  



From: Stearns  Heather
To: Cerio  Tim
Subject: Fwd: FW: SERVICE OF COURT DOCUMENT - CASE NUMBER 372013CA003280XXXXXX
Date: Friday, August 14, 2015 11:30:40 AM
Attachments: Stipulation.pdf

2015.08.14 Order ltr to Judge.pdf

Sent from Outlook

---------- Forwarded message ----------
From: "Natalie Sheffield" <nsheffield@andrewslawoffice.com>
Date: Fri, Aug 14, 2015 at 8:23 AM -0700
Subject: FW: SERVICE OF COURT DOCUMENT - CASE NUMBER 372013CA003280XXXXXX
To: "'Lilly Crockett'" <CrocketL@leoncountyfl.gov>
Cc: "'tbishop@tannerbishop.com'" <tbishop@tannerbishop.com>, "Stearns, Heather" <Heather.Stearns@eog.myflorida.com>

Good Morning,
 
Please see attached letter, Joint Stipulation for Dismissal and proposed Order.  Please have Judge Dodson review and sign if he
 approves of the proposed Order.
 
Natalie Sheffield
Legal Assistant
 
The Law Offices of Steven R. Andrews
822 North Monroe Street
Tallahassee, FL 32303
(850) 681-6416
(850) 681-6984 - Fax
 
 
 
NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally privileged
 information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or indirectly, use, disclose,
 distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it from your system and notify the sender
 immediately by reply e-mail. Thank you

 
 
 
From: eservice@myflcourtaccess.com [mailto:eservice@myflcourtaccess.com] 
Sent: Friday, August 14, 2015 11:16 AM
Subject: SERVICE OF COURT DOCUMENT - CASE NUMBER 372013CA003280XXXXXX
 

Notice of Service of Court Documents

Filing Information

Filing #: 30874552

Filing Time: 08/14/2015 11:16:10 AM ET

Filer: Steven R Andrews 850-681-6416

Court: Second Judicial Circuit in and for Leon County, Florida

Case #: 372013CA003280XXXXXX

Court Case #: 2013 CA 003280

Case Style: ANDREWS, STEVEN R vs. THE EXECUTIVE OFFICE OF THE GOVERNOR STATE OF FLORIDA

Documents

Title File

Stipulation
2015.08.14 JOINT STIP FOR DISMISSAL.pdf



E-service recipients selected for service:

Name Email Address

Carol Jean Locicero clocicero@tlolawfirm.com

tgilley@tlolawfirm.com

Sarah R. Craig scraig@tlolawfirm.com

kbrown@tlolawfirm.com

Heather Stearns Heather.Stearns@eog.myflorida.com

Steven R Andrews service@andrewslawoffice.com

malpern@andrewslawoffice.com

mmingus@andrewslawoffice.com

Heather Stearns heather.stearns@eog.myflorida.com

Thomas E Bishop tbishop@tannerbishop.com

shofner@tannerbishop.com

Casey Arnold carnold@tannerbishop.com

E-service recipients deselected for service:

Name Email Address

No Matching Entries

This is an automatic email message generated by the Florida Courts E-Filing Portal. This email address does
 not receive email.

Thank you,
The Florida Courts E-Filing Portal

request_id#:30874552;Audit#:106799968;UCN#:372013CA003280XXXXXX;



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

 
STEVEN R. ANDREWS, 
 
 Petitioner, 
vs.        CASE NO.  2013 CA 3280  
      
THE EXECUTIVE OFFICE OF THE 
GOVERNOR, STATE OF FLORIDA, 
 

Respondent. 
______________________________________________/ 
 

JOINT STIPULATION FOR DISMISSAL WITH PREJUDICE 
 

The Parties, pursuant to 1.420, Florida Rules of Civil Procedure, hereto notify the Court 

that a settlement agreement has been reached and has been executed and affirmed.  Accordingly, 

the Parties jointly stipulate to the dismissal of this action including all claims in the above 

referenced matter.  Each Party agrees to bear its own costs and fees. 

Dated this 14th day of August 2015. 

SO STIPULATED:     SO STIPULATED: 

        
/s/ Thomas E. Bishop    /s/ Steven R. Andrews   
THOMAS E. BISHOP (FBN: 0956236)  STEVEN R. ANDREWS (FBN: 0263680) 
tbishop@tannerbishop.com    sandrews@andrewslawoffice.com 
One Independent Drive, Suite 1700   Law Offices of Steven R. Andrews, P.A. 
Jacksonville, FL 32202    822 Monroe Street 
Tel: (904) 598-0034     Tallahassee, Florida 32303 
       Tel:  (850) 681-6416   
       Fax: (850) 681-6984 
        Attorney for Petitioner, Steven Andrews 
HEATHER STEARNS (FBN: 595411)  
Heather.stearns@eog.myflorida.com 
The Executive Office of the Governor  
State of Florida  
PL-04 The Capitol 
Tallahassee, FL 32399 
Tel: (850) 717-9310  
Attorneys for Respondent, EOG 
 

Filing # 30874552 E-Filed 08/14/2015 11:16:10 AM



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

 
STEVEN R. ANDREWS, 
 
 Petitioner, 
vs.        CASE NO.  2013 CA 3280  
      
THE EXECUTIVE OFFICE OF THE 
GOVERNOR, STATE OF FLORIDA, 

Respondent. 
______________________________________________/ 

 
ORDER ON JOINT STIPULATION FOR DISMISSAL WITH PREJUDICE 

    
THIS MATTER, having come before the Court on the Joint Stipulation for Dismissal 

with Prejudice and the Court having reviewed same and being otherwise fully advised, it is 

hereby: 

ORDERED and ADJUDGED that: 

1. The case shall be dismissed with prejudice with each side to bear their own costs 

and fees. 

DONE and ORDERED this ____ day of _______, 2015 in Tallahassee, Leon County, 

Florida. 

 

         ________________________ 
         CHARLES DODSON 

Circuit Judge in and for the 
Second Judicial Circuit, 
Leon County, Florida 

 
Copies to: 
 
Steven R. Andrews, Esquire 
Heather Stearns, Esquire 
Thomas Bishop, Esquire  
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  822 North Monroe Street 

Tallahassee, Florida 32303 
Telephone (850) 681-6416 
Facsimile (850) 681-6984 

 
 

August 14, 2015 
 
Honorable Charles Dodson, III 
Leon County Courthouse 
301 South Monroe Street 
Tallahassee, Florida 32301 
 
 

Re:   Steven R. Andrews v The Executive Office of the Governor 
   Case No:  2013-CA-3280 
 
 
Dear Judge Dodson: 
 
 Enclosed please find a proposed Order on the Joint Stipulation for Dismissal with Prejudice.  
If the enclosed meets your approval, we would appreciate entry of the Order by the Court. 

 
Thank you for your attention to this matter. 
 

       Sincerely, 
               
       /s/ Steven R. Andrews 
 
       Steven R. Andrews 
         
Encl. 
Cc: Thomas Bishop 
 Heather Stearns 



From: Nieset, Stephanie
To: Coppola, Courtney; Legal
Subject: RE: Starbucks in the kitchen-enjoy! (tea is for steph)
Date: Friday, August 14, 2015 10:36:42 AM

THANK YOU J
 

From: Coppola, Courtney 
Sent: Friday, August 14, 2015 10:31 AM
To: _Legal
Subject: Starbucks in the kitchen-enjoy! (tea is for steph)
 
 



From: Coppola, Courtney
To: Legal
Subject: Starbucks in the kitchen-enjoy! (tea is for steph)
Date: Friday, August 14, 2015 10:31:26 AM

 



From: Caouette, Bradley
To: Cerio, Tim; Lomagistro, Collin
Subject: Representative Van Zant Letter
Date: Friday, August 14, 2015 10:25:22 AM
Attachments: Engineer Appeal Letter.pdf

Good morning,
 
Attached please find a letter from Representative Van Zant to Governor Scott regarding
 Monday’s 1:00 meeting to discuss Structural Engineering.  Representative Van Zant
 specifically asked the Governor Scott have the letter in time to process the information that it
 contains.  Thank you for your kind attention to this matter.  It is a pleasure to work with you.
 
Sincerely,
 

Brad Caouette
Legislative Assistant
Representative Charles Van Zant, District 19
3841 Reid St.  Suite 5
Palatka, Florida  32117
386-312-2272
 
 
 







From: Dane, Laura
To: Cerio, Tim
Subject: Re: Have my 10 am sit tight.
Date: Friday, August 14, 2015 9:57:17 AM

Will do!

> On Aug 14, 2015, at 9:55 AM, Cerio, Tim <Tim.Cerio@eog.myflorida.com> wrote:
>
>
>
> Sent from my iPhone



From: Cerio, Tim
To: Dane, Laura
Subject: Have my 10 am sit tight.
Date: Friday, August 14, 2015 9:55:42 AM

Sent from my iPhone



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Trust & Estate Planning CLE - Final Chance for $50 Discount
Date: Friday, August 14, 2015 9:24:58 AM

If you are having trouble viewing this email, click here.

Mastering Trust & Estate Planning CLE 
Wednesday, Sept. 2, Noon - 1:30 PM
90-Minute Live, Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance for $50 Discount
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

Trust and estate planning has grown to become one of the most lucrative practice areas with
 on-going changes in the tax code. From the underlying substantive law to cutting-edge,
 practical aspects of drafting, planning, and tax minimization, this program will teach you the
 latest developments in the law and legislation, as well as provide insight from several of the
 leading attorneys in the field. Our nationally recognized faculty will cover effective
 strategies on tax advantages and savings, special needs planning, business succession,
 charitable donations, drafting techniques, and generational giving. You’ll learn the most
 current law on the most effective trust and estate strategies & structures to best advantage
 your client. Our instructors will share many real life case applications that will readily
 illustrate the effectiveness of various structures. Register today to learn the cutting-edge
 strategies and latest law in Mastering Trust & Estate Planning. Registration includes course
 and reference materials that serve as a reference source for many of your planning needs and
 will outline and diagram the planning techniques and structures discussed during this
 convenient, telephonic seminar.

Key Agenda Points     View Complete Agenda

Designing Tax-efficient Structures
Transfers to Individuals, Trusts, & Entities
Most Effective Charitable Practices
Keys to Well Planned & Drafted Documents
Trustee’s Duties and Powers
Disclosure and Notice Requirements
Winning Techniques for Special Needs Planning
Effectively Understanding Medicare in Special Needs Planning 
Drafting & Administering Special Needs Trusts



Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Karen Brady, Leading Authority on Estate Planning
Amy C. O’Hara, Littman Krooks LLP

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance for $50 Discount 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 







    UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

 

 

JAMES DOMER BRENNER, et al., 

 

 Plaintiffs,    

       

v. 

 

RICK SCOTT, et al., 

 

 Defendants. 

____________________________________ 

 

SLOAN GRIMSLEY, et al.,  
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RICK SCOTT, et al., 

 

 Defendants. 
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Case No. 4:14-cv-107-RH-CAS 

 

 

 

 

 

 

 

 

 

 

Case No. 4:14-cv-138-RH-CAS 

 

AMICI CURIAE EQUALITY FLORIDA INSTITUTE, INC.’S RESPONSE TO 

DEFENDANTS’ MOTION FOR CLARIFICATION AND NOTICE OF RELATED CASE  
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INTRODUCTION 

Amicus Curiae Equality Florida Institute, Inc. (EQFL) previously filed a memorandum in 

the instant lawsuit. (See Doc. 104). EQFL now seeks leave of court to respond to Defendants’ 

recently filed “Motion for Clarification” and to notify this Court of a pending, related lawsuit.  

On August 13, 2015, after months spent urging state officials and the Attorney General’s 

office to issue birth certificates to married same-sex couples on equal terms with married opposite-

sex couples, as required by the U.S. Supreme Court’s decision in Obergefell, et al. v. Hodges, et 

al., 135 S. Ct. 2584 (2015) and by this Court’s ruling in this case, EQFL and several Plaintiff 

couples filed a lawsuit regarding this issue. That case, Chin, et al., v. Armstrong, et al., was 

assigned to this Court with Case No. 4:15-cv-00399-RH-CAS. Defendants have now filed a 

Motion for Clarification before this Court as to whether Obergefell, et al. v. Hodges, et al., 135 S. 

Ct. 2584 (2015) requires the State of Florida to issue birth certificates to married same-sex couples 

just as it does married, opposite-sex couples. (Doc. 113). 

EQFL files this document to respond to Defendants’ Motion for Clarification, which has a 

direct bearing on its related lawsuit, and to urge this Court either to confirm that state officials 

must immediately comply with its orders and the Obergefell decision by issuing birth certificates 

to married same-sex parents on equal terms and conditions as they issue such certificates to married 

opposite-sex parents or, in the alternative, to resolve this issue within the context of the pending 

Chin, et al. v. Armstrong, et al. litigation. 

PLAINTIFFS’ COUNSEL’S ATTEMPTS TO RESOLVE THIS ISSUE PRIOR TO 

FILING THE CHIN LAWSUIT 

 

 EQFL’s counsel in the Chin case repeatedly urged state officials, including Defendants in 

this lawsuit, to comply with the law by issuing birth certificates to married same-sex couples on 

the same terms that it does married opposite-sex couples. On January, 5, 2015, more than seven 
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months ago, Plaintiffs’ counsel sent a letter to the Attorney General’s office urging her to 

“immediately advise all state agencies in Florida that they are required under the orders issued by 

Judge Zabel on July 25, 2014 and January 5, 2015, and by Judge Hinkle on August 21, 2014 and 

January 1, 2015 in Brenner v. Scott…to recognize the marriages of same sex couples.” That letter 

notified the Attorney General that due to “urgent circumstances facing same-sex couples in Florida 

expecting babies just days from now, we particularly request that your office instruct the Florida 

Bureau of Vital Statistics to inform health care facilities that, if a child is born to married same-

sex parents, both parents are entitled to be listed on the child’s birth certificate.” A true and correct 

copy of that letter is included in Appendix A. 

After receiving no confirmation that the Attorney General would so advise state officials, 

EQFL’s counsel sent a second letter on February 12, 2015 notifying state officials that there were 

specific same-sex couples who either already gave birth or were about to have children and who 

therefore needed birth certificates for their children that listed both parents. The letter specifically 

requested that the Bureau of Vital Statistics immediately correct the incorrect birth certificate 

already issued and direct that a corrected birth certificate be issued for the couple that was 

imminently expecting a baby. A true and correct copy of that letter is included in Appendix A. 

In March and April of 2015, EQFL’s counsel also communicated directly with Ken Jones 

and other Bureau of Vital Statistics staff members in an effort to get that office to comply with the 

Brenner and Pareto rulings and to treat married same-sex couples the same as married opposite-

sex couples for purposes of birth certificates issued to their children. True and correct copies of 

emails documenting those communications are included in Appendix A. Despite those 

communications, the Bureau of Vital Statistics continued their discriminatory birth certificate 

policy. 
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On July 15, 2015, after the Supreme Court issued the Obergefell decision, EQFL’s counsel 

sent another letter to the Attorney General’s office, John Armstrong, the Surgeon General and 

Secretary of Health, and Ken Jones, the State Registrar of the Bureau of Vital Statistics. That letter 

summarized the Supreme Court’s holding in Obergefell and once again informed Florida officials 

that, “[b]y refusing to issue birth certificates to the children of married same-sex couples on equal 

terms with the children of married opposite-sex couples, State officials are violating both [the 

Pareto and Brenner] orders and the Supreme Court’s decision in Obergefell.” The letter gave the 

State officials until July 21, 2015 to confirm that they will issue birth certificates to married same-

sex couples just as they do married opposite-sex couples or that the National Center for Lesbian 

Rights (NCLR) would proceed with litigation on those couple’s behalves. A true and correct copy 

of that letter is included in Appendix A. 

On July 21, 2015, a Senior Assistant Attorney General responded that his office received 

the July 15, 2015 letter but that NCLR should “continue to work with [the Florida Secretary of 

Health and the State Registrar] to address your concerns.” A true and correct copy of that letter is 

included in Appendix A. Between July 21, 2015 and August 12, 2015, the Chief of Staff for the 

Florida Department of Health repeatedly requested additional time to attempt to resolve this issue 

short of litigation. After being unable to do so, however, and still with no assurances that State 

Officials would protect the families of married same-sex couples, EQFL and three same-sex 

married couples filed the Chin lawsuit. 

OBERGEFELL REQUIRES THE DEPARTMENT OF HEALTH TO ISSUE BIRTH 

CERTIFICATES TO MARRIED SAME-SEX COUPLES LISTING BOTH SPOUSES AS 

PARENTS, JUST AS IT DOES FOR MARRIED OPPOSITE-SEX COUPLES 

 

The Department appears to concede that the Supreme Court’s decision in Obergefell 

requires it to issue birth certificates to married same-sex couples on the same terms and conditions 
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as married opposite-sex couples. (Doc. 113 at 2 (quoting Obergefell, 135 S. Ct. at 2601).) In light 

of that concession, it is unclear why the Department claims to be confused about its obligations. 

To the extent the Department believes the use of gendered terminology in Section 382.013 permits 

unequal treatment of same-sex spouses, the Department’s obligation under Obergefell is clear: the 

Department must comply with the requirements of the Constitution as authoritatively interpreted 

by the Supreme Court, notwithstanding any purported conflict with provisions of Florida law that 

presume that only opposite-sex couples can be legally married.  

Obergefell makes clear that States must not only permit same-sex couples to marry, but 

must also extend every benefit connected to marriage to those couples on equal terms with 

opposite-sex couples. The Supreme Court ruled that state laws refusing to recognize marriages 

between same-sex spouses “are now held invalid to the extent they exclude same-sex couples from 

civil marriage on the same terms and conditions as opposite-sex couples.” 135 S. Ct. at 2605. The 

Supreme Court thus made clear that its holding relates not only to the right to marry itself, but to 

each and every benefit that stems from that right: “Were the Court to stay its hand to allow slower, 

case-by-case determination of the required availability of specific public benefits to same-sex 

couples, it still would deny gays and lesbians many rights and responsibilities intertwined with 

marriage.” Id. at 2606 (emphasis added). 

In particular, the Supreme Court affirmed a district court decision that ordered state 

officials to provide married same-sex parents with birth certificates listing both same-sex parents, 

see Henry v. Himes, 14 F.Supp.3d 1036 (S.D. Ohio 2014), and also expressly identified birth 

certificates as examples of marital protections that must be provided equally to married same-sex 

couples. As the Court explained, legally protected “aspects of marital status include: taxation; 

inheritance and property rights; rules of intestate succession; spousal privilege in the law of 
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evidence; hospital access; medical decisonmaking authority; adoption rights; the rights and 

benefits of survivors; birth and death certificates; professional ethics rules; campaign finance 

restrictions; workers’ compensation benefits; health insurance; and child custody, support, and 

visitation rules.” Id. at 2601 (emphasis added).     

Moreover, the Court’s decision repeatedly stressed the constitutional imperative of 

ensuring that the children of same-sex parents have the same rights, protections, and security as 

the children of opposite-sex parents.1  The Court held that by depriving those children of “the 

recognition, stability, and predictability marriage offers,” “[t]he marriage laws at issue here . . . 

harm and humiliate the children of same-sex couples.” Id. at 2600-01. As a result, “[s]ame-sex 

couples are consigned to an instability many opposite-sex couples would deem intolerable in their 

own lives.” Id. at 2601. 

 Under Florida law, children born to married parents have a statutory right to the issuance 

of a birth certificate listing both parents regardless of the circumstances of their birth, so long as a 

court has not determined that someone other than the birth mother’s spouse is the child’s other 

legal parent. Fla. Stat. § 382.013. By applying that protection only to children born to opposite-

sex married parents, the Department is denying married same-sex couples and their children a right 

                                                 
1 There is no dispute that the Plaintiff couples in Chin, et al., v. Armstrong, et al  and 

similarly situated married same-sex parents are legal parents.  Under Florida law, a birth mother’s 

spouse is the presumed parent of a child born during the marriage. See, e.g., Florida Dep't of 

Revenue v. Cummings, 930 So. 2d 604, 607 (Fla. 2006). That presumption applies even if both 

spouses are not genetically related to the child.  See Dep’t of Health & Rehabilitative Servs. v. 

Privette, 617 So. 2d 305, 308 (Fla. 1993) (holding that the “presumption and its related policies 

are so weighty that they can defeat even the claim of a man proven beyond all doubt to be the 

biological father”). Additionally, Florida law establishes that both spouses are the legal parents of 

a child born to one of them using assisted reproductive technology. See Fla. Stat. § 742.11 

(providing that any child born within a marriage who has been conceived by the means of artificial 

or in vitro insemination with the written consent of both spouses is the child of the marriage).   
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“intertwined with marriage.” Id. at 2606. The use of gendered terms such as “husband” in Section 

382.013 does not alter this conclusion. Obergefell holds that states may not, consistent with the 

Fourteenth Amendment, provide rights, obligations, conditions, or benefits of marriage that differ 

depending on the sex of the spouses. See Obergefell, 135 S. Ct. 2584. Just as Obergefell requires 

the issuance of marriage licenses to same-sex couples notwithstanding the use of gendered terms 

such as “husband” and “wife” or “man” and “woman” in state laws concerning marriage licenses, 

so also it requires Florida to provide married same-sex couples and their children with the same 

rights and protections provided to married opposite-sex couples and their children, 

notwithstanding the use of gendered language in Section 382.013. As Obergefell makes plain, any 

time the use of a gendered term in state law would result in the denial of equal marital benefits to 

same-sex couples, the gendered restriction has already been held to be unconstitutional, and 

continuing to apply it violates the Supreme Court’s ruling. 

Were that not the case, Obergefell’s mandate of equality for married same-sex couples and 

their families would be hollow, as many state law protections related to marriage use gendered 

terms. For example, if  Defendants’ argument that statutes using gendered terms such as “husband” 

and “wife” may not be applied to same-sex spouses, then married same-sex couples in Florida 

would be excluded from critical legal protections, including, among others:  the spousal privilege,  

§ 90.504 (“protecting communications which were intended to be made in confidence between the 

spouses while they were husband and wife”); many laws protecting the property rights of married 

couples, see, e.g. § 689.115 (referring to “any mortgage . . . made to two persons who are 

husband and wife”); laws protecting the property rights of divorced spouses, see, e.g., § 736.1105 

(providing for the revocation upon divorce of a revocable trust “executed by a husband or wife as 

settlor prior to annulment of the marriage’); laws protecting spouses in tort actions, see, e.g., § 
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46.031  (referring to “any action brought by a husband and his wife”); protections for children 

born to married couples through assisted reproduction, § 742.11 (providing that such children 

are “irrebuttably presumed to be the child[ren] of the husband and wife”); the right to adopt jointly 

as a married couple, § 63.042(2)(a) (providing that “a husband and wife jointly” may adopt); and 

protections against marriage by fraud, duress or undue influence, § 732.805 (referring to voluntary 

cohabitation “as husband and wife”).   

Excluding married same-sex couples from these protections would relegate them to a 

“second-tier” status—the very injury that the Supreme Court in both United v. Windsor, 133 S. Ct. 

2675 (2014), and Obergefell held to be constitutionally impermissible. See Windsor, 133 S. Ct. at 

2694 (holding that the federal Defense of Marriage Act impermissibly placed married same-sex 

couples “in an unstable position of being in a second-tier marriage”); Obergefell, 135 S. Ct. at 

2604 (holding that same-sex couples may not be “denied all the benefits afforded to opposite-sex 

couples”).  Obergefell requires that Florida and other states must apply their marriage laws equally 

to same-sex spouses, even where particular statutes use gendered terms.2  

In light of Obergefell, Florida’s obligation to cease enforcing the provisions of its laws that 

treat opposite-sex and same-sex married couples differently is plain. Other states across the 

country are complying with this mandate and issuing birth certificates to children born to married 

same-sex parents that list both parents, just as they do for children born to married opposite-sex 

parents. Florida is constitutionally required to do the same. See, e.g., Order, De Leon v. Abbott, 

SA-13-CA-00982-OLG (Aug. 11, 2015) (ECF No. 113) (“[T]he Court ORDERS Defendants to 

                                                 
2 Moreover, in addition to the constitutional requirement that these statutes be applied 

gender neutrally, the Florida statutes themselves provide that “[i]n construing these statutes and 

each and every word, phrase, or part hereof, where the context will permit: . . . Gender-specific 

language includes the other gender and neuter.”  Fla. Stat. Ann. § 1.01 (West). 
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submit an advisory to the Court, no later than Monday August 24, 2015: (1) notifying the Court 

they have created, issued, and implemented policy guidelines recognizing same-sex marriage in 

death and birth certificates issued in the State of Texas, and (2) assuring the Court that the 

Department of State Health Services has granted all pending applications for death and birth 

certificates involving same-sex couples, assuming the applications are otherwise complete and 

qualify for approval.”); Roe v. Patton, No. 2:15–cv–00253–DB, 2015 WL 4476734, at *1 (D. Utah 

July 22, 2015) (granting preliminary injunction requiring issuance of birth certificates to same-sex 

spouses on same terms and conditions as opposite-sex spouses). 

Moreover, there is no basis for the Department’s suggestion that it needs time to undergo 

a rulemaking process to implement the Supreme Court’s ruling.  (Doc. 113 at 2.)  The Department 

has been under an order from this Court to cease enforcement of Florida’s marriage ban since the 

stay was lifted in January, and the Supreme Court’s decision has been in effect for seven weeks. 

The Department must comply with those orders now, not at some undefined future point in time. 

As the Department concedes, it is already using gender-neutral birth certificate forms for children 

adopted by same-sex couples. It offers no reason why it cannot immediately begin using those 

same forms for children born to married same-sex couples. 

CONCLUSION 

In light of the above, EQFL respectfully urges this Court to issue an order confirming that 

Defendants must provide Florida’s marital protections equally to same-sex spouses and directing 

Defendants, their agents, servants, employees, attorneys, and all persons in active concert and 

participation with Defendants, including specifically Ken Jones, the Registrar for the Office of 

Vital Statistics, to (1) immediately issue accurate birth certificates to married same-sex couples 

pursuant to Section 382.013(2)(a) on the same terms and conditions they do to married opposite-
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sex couples, including the issuance of birth certificates listing both spouses as the parents of 

children born during the marriage, and (2) immediately issue corrected birth certificates listing 

both spouses as parents pursuant to Section 382.013(2)(a) to the Plaintiff couples in the Chin 

lawsuit and, upon request, to other married same-sex couples in which one of the spouses gave 

birth in Florida during their marriage and who were not provided with a birth certificate listing 

both parents as required by Section 382.013(2)(a), without charging such couples any fees that 

would otherwise apply to issuance of a corrected birth certificate. 

In the alternative, if this Court is not inclined to issue such an order in this case, EQFL 

urges this Court to resolve this matter within the context of the Chin lawsuit. If necessary, 

Plaintiffs’ counsel in Chin intend to file a motion for preliminary injunction within the next week 

seeking the relief requested here. 

DATED: August 14, 2015 

 

 

  

Respectfully submitted, 

 

  /s/ Mary B. Meeks    

Mary B. Meeks (Fla. Bar No. 769533) 

Mary Meeks, P.A. 

P.O. Box 536758                     

Orlando, Florida 32853 

Telephone: (407) 362-7879 

Facsimile: (407) 574-7912 

Email: marybmeeks@aol.com  

 

Counsel for Amici Curiae Equality Florida 

Institute, Inc. and for the Plaintiffs in Chin, et al. v. 

Armstrong, et al. 
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January 5, 2015 

 

VIA FACSIMILE 
The Honorable Pam Bondi 

Attorney General of the State of Florida 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Fax:  (850) 410-2672 

 

VIA EMAIL 
Adam S. Tanenbaum, Esq. 

Charles Fahlbusch, Esq. 

Office of the Attorney General 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Adam.Tanenbaum@myfloridalegal.com 

Charles.Fahlbusch@myfloridalegal.com  

 

 Re:   Requirement that Marriages of Same-Sex Couples Be Recognized by All  
  Florida Agencies 
 

Dear Attorney General Bondi and Messrs. Tanenbaum and Fahlbusch: 

 

As counsel for the Plaintiffs in Pareto v. Ruvin (11th Jud. Cir. Case No. 14-1661 CA 24), we 

write to request that your office immediately advise all state agencies in Florida that they are required 

under the orders issued by Judge Zabel on July 25, 2014 and January 5, 2015, and by Judge Hinkle 

on August 21, 2015 and January 1, 2015 in Brenner v. Scott (N.D. Fla. Case No. 4:14-cv-138-RH-

CAS), to recognize the marriages of same-sex couples. 

 

The State of Florida, represented by your office, intervened as a defendant in trial court 

proceedings in Pareto v. Ruvin and is therefore bound by Judge Zabel’s orders.  Indeed, Judge Zabel’s 

July 25, 2014 Order Granting Plaintiffs’ Motion for Summary Judgment (“July 25, 2014 Order”) 

states: 

 

The State of Florida intervened in this case approximately one week prior to hearing on 

the instant motion for summary judgment. The State fully participated in the argument 

before this Court, presenting both a written response to the motion and an oral argument. 

 

July 25, 2014 Order at 3.  Furthermore, in Brenner, Judge Hinkle’s August 21, 2015 order stated, on 

page 13, that, “[a]s the state defendants acknowledge, an order directed to the Secretary [of Public 

Health]  . . . will be sufficient to provide complete relief.” 

 

Judge Zabel’s July 25, 2014 Order declared that the prohibition on recognizing marriages of 

same-sex couples entered into in Florida that is contained in section 741.212, Florida Statutes, is 

Case 4:14-cv-00107-RH-CAS   Document 114-1   Filed 08/13/15   Page 2 of 18



 

Page 2 of 2 
 

“void and unenforceable.”  Id. at 34 (emphasis in original).  In that same order, Judge Zabel also 

ruled that Article 1, section 27 of Florida’s Constitution is void and unenforceable.”  Id. (emphasis 

in original).     

 

As a result of Judge Zabel’s declarations and today’s order lifting the previously entered stay, 

all agencies of the State of Florida are immediately required to recognize the marriages of same-sex 

couples entered into in Florida.  In addition, because of Judge Hinkle’s preliminary injunction in 

Brenner, Florida officials must recognize the out-of-state marriages of same-sex couples beginning 

January 6, 2015. 

 

We urge your office immediately to advise all state agencies of these requirements.  We also 

urge you to issue a public statement making clear that, as of today, the State of Florida will recognize 

for all purposes the marriages of same-sex couples.  Because of urgent circumstances facing same-

sex couples in Florida who are expecting babies just days from now, we particularly request that your 

office instruct the Florida Bureau of Vital Statistics to inform health care facilities that, if a child is 

born to married same-sex parents, both parents are entitled to be listed on the child’s birth certificate. 

 

This is a matter of extreme urgency and constitutional imperative, and we urge your office to 

act expeditiously on this matter. 

 

Sincerely, 

 
Shannon Minter, Legal Director 

National Center for Lesbian Rights 

 

 

cc:  Allen Windsor, Solicitor General (via email only to Allen.Windsor@myfloridalegal.com) 

 Nadine Smith, Executive Director, Equality Florida (via email only) 
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February 12, 2015 

 

VIA FACSIMILE 
The Honorable Pam Bondi 

Attorney General of the State of Florida 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Fax:  (850) 410-2672 

 

VIA EMAIL 
Adam S. Tanenbaum, Esq. 

Charles Fahlbusch, Esq. 

Office of the Attorney General 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Adam.Tanenbaum@myfloridalegal.com 

Charles.Fahlbusch@myfloridalegal.com  

 

 Re:   Requirement that Marriages of Same-Sex Couples Be Recognized by All  
  Florida Agencies, Including the Bureau of Vital Statistics in the Creation and  

Correction of Birth Certificates of the Children of Same-Sex Couples 
 

Dear Attorney General Bondi, and Messrs. Tanenbaum and Fahlbusch: 

 

On January 5, 2015, we sent you a letter urging the Attorney General’s office to advise all 

state agencies in Florida that they are required to recognize the marriages of same-sex couples.  A 

copy of that letter is enclosed for your convenience.   

 

As we referenced in that letter, two same-sex couples who were about to have children were 

struggling to obtain confirmations from their hospital, Bayfront Hospital in St. Petersburg, or the 

Bureau of Vital Statistics that both parents’/spouses’ names would appear on their children’s birth 

certificates, as would occur automatically for married opposite-sex couples.  That situation has been 

causing terrible stress and anxiety for the couples, who want nothing more than to ensure that legal 

documents accurately reflect their families and protect their children. 

 

Since we sent that letter, one couple gave birth on January 26, 2015 at Bayfront Hospital.  The 

hospital staff did not put both women on the birth certificate, informing the couple that the hospital 

could only do so pursuant to instructions by the Bureau of Vital Statistics or the Attorney General.  

The other couple is due to give birth tomorrow, February 13, 2015, also at Bayfront Hospital.  They 

have repeatedly contacted both the Attorney General’s office and the Bureau of Vital Statistics in an 

attempt to have both spouses listed on their child’s birth certificate.  In an e-mail dated February 9, 

Gerry Hammond, Senior Assistant Attorney General, responded to the women at the request of 

Attorney General Bondi.  In that email, Mr. Hammond asserted that the Attorney General “has no 
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authority to direct the State Registrar or the Bureau of Vital Statistics to accomplish this task in a 

particular way.”   

 

In fact, the Secretary of the Department of Health, State Surgeon General Dr. John H. 

Armstrong, is a named defendant in Brenner v. Scott, and is therefore bound by Judge Hinkle’s orders.  

As counsel for Dr. Armstrong, the Attorney General also has a duty to instruct Dr. Armstrong and his 

agency to comply with existing court orders. 

 

Accordingly, we request that the Bureau of Vital Statistics immediately correct the birth 

certificate issued for the January 26 birth and waive any applicable fees that would otherwise apply 

to such a correction.  That certificate should list both women as parents and should recognize their 

marital status.  We also request that you immediately direct staff at Bayfront Hospital to do the same 

for the couple whose baby is due at any moment.   

 

Please let us know by 5:00 EST on Friday, February 13, 2015, whether you will comply with 

these requests.  Again, this situation is causing terrible stress and anxiety for these couples and their 

families. 

 

Sincerely, 

 
Shannon Minter, Legal Director 

National Center for Lesbian Rights 

 

 

cc:  Allen Winsor, Solicitor General (via email only to Allen.Winsor@myfloridalegal.com) 

 Nadine Smith, Executive Director, Equality Florida (via email only) 

 

Encl. (1/5/15 Letter) 
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From: Becky Kring [mailto:Becky.Kring@myfloridalegal.com]
Sent: Monday, March 23, 2015 7:47 AM
To: Amy Whelan
Subject: RE: From the Florida Attorney General's Office
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Ms. Kring,

Thank you for your response. We would very much like to set up a meeting or phone call to discuss these
issues directly with Mr. Jones and/or Dr. Armstrong, but we want to make sure we have the Attorney
General’s consent to do so. Please let us know if your office consents to us moving forward with setting up
such a call. I look forward to hearing from you soon.

Sincerely,

��� ���	
� � �����	 �
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The audacity to fight for justice. The perseverance to win.
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From: Becky Kring [mailto:Becky.Kring@myfloridalegal.com]
Sent: Friday, February 13, 2015 2:39 PM
To: Amy Whelan
Cc: john.armstrong@flhealth.gov;
Subject: From the Florida Attorney General's Office
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July 15, 2015 

 

VIA FACSIMILE 
The Honorable Pam Bondi 

Attorney General of the State of Florida 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Fax:  (850) 410-2672 

 

VIA U.S. MAIL AND EMAIL 
Adam S. Tanenbaum, Esq. 

Charles Fahlbusch, Esq. 

Office of the Attorney General 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Adam.Tanenbaum@myfloridalegal.com 

Charles.Fahlbusch@myfloridalegal.com 

Dr. John H. Armstrong 

Surgeon General and Secretary of Health 

Florida Dept. of Health 

4052 Bald Cypress Way 

Tallahassee, FL 32399 

John.armstrong@flhealth.gov  

 

 

Kenneth Jones 

State Registrar 

Bureau of Vital Statistics 

1217 N. Pearl Street 

Jacksonville, FL 32202 

Ken.jones@flhealth.gov 

 

 

 Re:   Requirement that Marriages of Same-Sex Couples Be Recognized by All  
  Florida Agencies 
 

Dear Attorney General Bondi, Dr. Armstrong, and Messrs. Tanenbaum, Fahlbusch and Jones: 

 

We are counsel for the Plaintiffs in Pareto v. Ruvin (11th Jud. Cir. Case No. 14-1661 CA 24). 

On January 5 and February 12, 2015, we sent letters to the Attorney General and various state officials 

and counsel urging all state agencies in Florida to comply with existing state and federal court 

decisions prohibiting enforcement of Florida’s unconstitutional laws barring same-sex couples from 

marriage and refusing to recognize their valid marriages. Both of those letters specifically mentioned 

the Bureau of Vital Statistics’ failure to comply with those decisions by refusing to treat married 

same-sex couples who have a child equally to opposite-sex couples who have a child with respect to 

the issuance of birth certificates that list both spouses as the child’s parents.    

 

On June 26, 2015, the U.S. Supreme Court confirmed the holdings in those decisions and held 

that state marriage bans violate the Due Process and Equal Protection Clauses of the Fourteenth 

Amendment. Obergefell v. Hodges, No. 14-556, 2015 WL 2473451 (U.S. June 26, 2015). The 

Bureau’s continuing refusal to treat the children of married same-sex parents equally to the children 
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of married opposite-sex parents directly violates that decision and is inflicting serious, continuing, 

and blatantly unconstitutional harms on same-sex married couples and their families across this state.     

 

Given the urgency of this situation, we request a response to this letter no later than 5:00 EST 
on July 21, 2015. If we do not receive confirmation that the state will issue birth certificates to married 

same-sex parents just as they do to married opposite-sex parents, and that the state will immediately 

correct the birth certificates that have already been issued, we will proceed with litigation. We remain 

hopeful that the state will resolve this issue without the need for costly litigation on behalf of the 

couples who are being harmed by the continuation of this unconstitutional policy.   

 

The Bureau’s refusal to comply with the law is inflicting serious harms on same-sex couples 

and their children. Having an accurate birth certificate is essential to obtaining vitally important 

benefits and protections for children. Parents use birth certificates, for instance, to obtain medical 

insurance for their children, to register them for school, to obtain passports, and to prove that they 

have legal authority to make key decisions for their children, including regarding their schooling, 

medical issues, and even who can visit them in daycare or other settings. Indeed, by denying accurate 

birth certificates to same-sex married couples, Florida is placing the children of these couples in 

potentially life-threatening situations whereby essential medical decisions may not be made if the 

biological parent is unavailable. In addition, these families are suffering the profound dignitary harm 

of not being recognized as a parent when their children are born, and being singled out and treated 

differently than other married parents. There is simply no justification for putting families and their 

children at risk in this way.   

 

As we detailed in our previous letters, the prior orders issued by Judge Zabel in Pareto and 

Judge Hinkle in Brenner v. Scott voided the discriminatory provisions of Florida’s marriage laws. 

Indeed, Judge Hinkle’s August 21, 2014 Order mandated that “the defendant Florida Surgeon General 

must take no steps to enforce or apply these Florida provisions on same-sex marriage: Florida 

Constitution, Article I, § 27; Florida Statutes § 741.212; and Florida Statutes § 741.04(1).” 

 

By refusing to issue birth certificates to the children of married same-sex couples on equal 

terms with the children of married opposite-sex couples, State officials are violating both these orders 

and the Supreme Court’s decision in Obergefell.  
 

When we and others have contacted staff at the Bureau of Vital Statistics, it has been suggested 

that the Bureau has concerns about the use of the gendered terms “father” and “husband” in the Florida 

Vital Statistics Act. See Fla. Stat. § 382.013(2)(a) (“[i]f the mother is married at the time of birth, the 

name of the husband shall be entered on the birth certificate as the father of the child, unless paternity 

has been determined otherwise by a court of competent jurisdiction.”). 

 

The U.S. Supreme Court’s June 26, 2015 decision in Obergefell v. Hodges makes clear, 

however, that States must not only permit same-sex couples to marry, but must also  extend every 

benefit connected to marriage to those couples on equal terms with opposite-sex couples. In 

Obergefell, the Supreme Court reviewed state marriage prohibitions and concluded that “the right to 

marry is a fundamental right inherent in the liberty of the person, and under the Due Process and 

Equal Protection Clauses of the Fourteenth Amendment couples of the same-sex may not be deprived 
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of that right and that liberty.” No. 14-556, 2015 WL 2473451, at *19 (U.S. June 26, 2015). The 

Supreme Court ruled that state laws refusing to recognize marriages between same-sex spouses “are 

now held invalid to the extent they exclude same-sex couples from civil marriage on the same terms 

and conditions as opposite-sex couples.” Id.  
 

The Supreme Court thus made clear that its holding relates not only to the right to marry itself, 

but to each and every benefit that stems from that right: “Were the Court to stay its hand to allow 

slower, case-by-case determination of the required availability of specific public benefits to same-sex 

couples, it still would deny gays and lesbians many rights and responsibilities intertwined with 

marriage.” Id. at *21 (emphasis added). 

 

In particular, the Supreme Court expressly identified birth certificates as examples of marital 

protections that must be provided equally to married same-sex couples. As the Court explained, 

legally protected “aspects of marital status include: taxation; inheritance and property rights; rules of 

intestate succession; spousal privilege in the law of evidence; hospital access; medical decisonmaking 

authority; adoption rights; the rights and benefits of survivors; birth and death certificates; 

professional ethics rules; campaign finance restrictions; workers’ compensation benefits; health 

insurance; and child custody, support, and visitation rules.” Id. at *15 (emphasis added).   

 

Moreover, the Court’s decision repeatedly stressed the constitutional imperative of ensuring 

that the children of same-sex parents have the same rights, protections, and security as the children 

of opposite-sex parents. The Court held that by depriving those children of “the recognition, stability, 

and predictability marriage offers,” “[t]he marriage laws at issue here . . . harm and humiliate the 

children of same-sex couples.” Id. As a result, “[s]ame-sex couples are consigned to an instability 

many opposite-sex couples would deem intolerable in their own lives.” Id. 
  
By refusing to provide birth certificates to married same-sex couples just as it does married 

opposite-sex couples, the Bureau is directly violating the binding state and federal court orders in 

Pareto and Brenner and inflicting the very harms that the U.S. Supreme Court held to be 

unconstitutional in Obergefell. Under Florida law, children born to married parents have a statutory 

right to the issuance of a birth certificate listing both parents. By applying that protection only to 

children born to opposite-sex married parents, the Bureau is denying married same-sex couples and 

their children a right “intertwined with marriage.” Id. at *21. As Obergefell makes clear, “the 

imposition of this disability on gays and lesbians serves to disrespect and subordinate them. And the 

Equal Protection Clause, like the Due Process Clause, prohibits this unjustified infringement of the 

fundamental right to marry.” Id. at *19. It would be a hollow right indeed if a same-sex couple could 

marry in name only, with States refusing to accord same-sex married couples the same benefits and 

responsibilities accorded their married, opposite-sex counterparts.  

 

In short, Obergefell held that it is unconstitutional for a State to have terms, conditions, rights, 

or benefits of marriage that differ depending on the sex of the two spouses.1 Any time the use of a 
                                                      
1 Florida law also mandates that the State interpret statutes in gender-neutral terms. Fla. Stat. Ann. § 

1.01 (“In construing these statutes and each and every word, phrase, or part hereof, where the context 

will permit: . . . Gender-specific language includes the other gender and neuter.”). This requirement 

is also consistent with the Department of Health’s obligation under state law to “[u]niformly enforce 
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gendered term would result in the denial of a marital benefit, the gendered restriction has already been 

held to be unconstitutional and continuing to apply it directly violates the court’s ruling.2 

 

Across the country, courts have uniformly held that States must interpret statutes that confer 

marital rights and responsibilities in gender-neutral terms to avoid violating the constitutional rights 

of same-sex couples and their children. See e.g., Gartner v. Iowa Department of Public Health, 830 

N.W.2d 335 (Iowa 2013) (holding that Iowa’s law governing birth certificates must be applied equally 

to same-sex couples by placing the names of both mothers on the birth certificate, even though the 

statute used the word “husband”); Della Corte v. Ramirez, 961 N.E.2d 601 (Mass. Ct. App. 2012) 

(holding that the former same-sex spouse of child’s mother was a legal parent of the child pursuant 

to statute regarding children born to married women as a result of artificial insemination despite the 

statute’s use of the term “husband”); Miller-Jenkins v. Miller-Jenkins, 912 A.2d 951, 970 (Vt. 2006) 

(extending the state’s marital presumption to the female civil union partner of a birth mother despite 

the use of the words “husband and wife” in the statute). 

 

Especially in light of the Supreme Court’s ruling in Obergefell, Florida’s obligation to cease 

enforcing the provisions of its laws that treat opposite-sex and same-sex couples differently is equally 

plain. Other states across the country are complying with this mandate and issuing birth certificates 

to children born to married same-sex parents that list both parents, just as they do for children born 

to married opposite-sex parents. Florida is constitutionally required to do the same.    

 

If we do not receive confirmation by 5:00 EST on July 21, 2015 that the Bureau of Vital 

Statistics will issue birth certificates to married same-sex couples just as it does to married opposite-

sex couples, we will proceed with litigation. For birth certificates that have already been issued 

incorrectly, please also confirm that the Bureau will waive any applicable fees that would otherwise 

apply to a correction. I can be reached by telephone at (415) 624-6071 or sminter@nclrights.org. You 

can also contact my colleague, Cathy Sakimura, at (415) 365-1329 or csakimura@nclrights.org.  

 

Sincerely, 

 
Shannon Minter, Legal Director 

National Center for Lesbian Rights 

 

 

cc:  Allen Winsor, Solicitor General (via email only to Allen.Winsor@myfloridalegal.com) 

 Daniel Hernandez, Esq. (via email only to daniel.hernandez@flhealth.gov)  

 Nadine Smith, Executive Director, Equality Florida (via email only) 

                                                      
the law throughout the state.” Fla. Stat. § 382.003(3). Such uniform enforcement is impossible if 

married same-sex couples are denied the same rights related to the birth certificates of their children 

as married opposite-sex couples.  
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From: Allen Winsor
To: Cerio, Tim
Subject: Brenner
Date: Friday, August 14, 2015 8:12:10 AM
Attachments: 114 Amici Response to Clarification Motion.pdf

114-1 Exhibits.pdf

Equality Florida (amici in Brenner but not party) filed a response to the motion for clarification last night:

(See attached file: 114 Amici Response to Clarification Motion.pdf)(See attached file: 114-1
 Exhibits.pdf)

Florida has broad public records laws. E-mails may be subject to review by the public unless exempt
 by law.
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INTRODUCTION 

Amicus Curiae Equality Florida Institute, Inc. (EQFL) previously filed a memorandum in 

the instant lawsuit. (See Doc. 104). EQFL now seeks leave of court to respond to Defendants’ 

recently filed “Motion for Clarification” and to notify this Court of a pending, related lawsuit.  

On August 13, 2015, after months spent urging state officials and the Attorney General’s 

office to issue birth certificates to married same-sex couples on equal terms with married opposite-

sex couples, as required by the U.S. Supreme Court’s decision in Obergefell, et al. v. Hodges, et 

al., 135 S. Ct. 2584 (2015) and by this Court’s ruling in this case, EQFL and several Plaintiff 

couples filed a lawsuit regarding this issue. That case, Chin, et al., v. Armstrong, et al., was 

assigned to this Court with Case No. 4:15-cv-00399-RH-CAS. Defendants have now filed a 

Motion for Clarification before this Court as to whether Obergefell, et al. v. Hodges, et al., 135 S. 

Ct. 2584 (2015) requires the State of Florida to issue birth certificates to married same-sex couples 

just as it does married, opposite-sex couples. (Doc. 113). 

EQFL files this document to respond to Defendants’ Motion for Clarification, which has a 

direct bearing on its related lawsuit, and to urge this Court either to confirm that state officials 

must immediately comply with its orders and the Obergefell decision by issuing birth certificates 

to married same-sex parents on equal terms and conditions as they issue such certificates to married 

opposite-sex parents or, in the alternative, to resolve this issue within the context of the pending 

Chin, et al. v. Armstrong, et al. litigation. 

PLAINTIFFS’ COUNSEL’S ATTEMPTS TO RESOLVE THIS ISSUE PRIOR TO 

FILING THE CHIN LAWSUIT 

 

 EQFL’s counsel in the Chin case repeatedly urged state officials, including Defendants in 

this lawsuit, to comply with the law by issuing birth certificates to married same-sex couples on 

the same terms that it does married opposite-sex couples. On January, 5, 2015, more than seven 
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months ago, Plaintiffs’ counsel sent a letter to the Attorney General’s office urging her to 

“immediately advise all state agencies in Florida that they are required under the orders issued by 

Judge Zabel on July 25, 2014 and January 5, 2015, and by Judge Hinkle on August 21, 2014 and 

January 1, 2015 in Brenner v. Scott…to recognize the marriages of same sex couples.” That letter 

notified the Attorney General that due to “urgent circumstances facing same-sex couples in Florida 

expecting babies just days from now, we particularly request that your office instruct the Florida 

Bureau of Vital Statistics to inform health care facilities that, if a child is born to married same-

sex parents, both parents are entitled to be listed on the child’s birth certificate.” A true and correct 

copy of that letter is included in Appendix A. 

After receiving no confirmation that the Attorney General would so advise state officials, 

EQFL’s counsel sent a second letter on February 12, 2015 notifying state officials that there were 

specific same-sex couples who either already gave birth or were about to have children and who 

therefore needed birth certificates for their children that listed both parents. The letter specifically 

requested that the Bureau of Vital Statistics immediately correct the incorrect birth certificate 

already issued and direct that a corrected birth certificate be issued for the couple that was 

imminently expecting a baby. A true and correct copy of that letter is included in Appendix A. 

In March and April of 2015, EQFL’s counsel also communicated directly with Ken Jones 

and other Bureau of Vital Statistics staff members in an effort to get that office to comply with the 

Brenner and Pareto rulings and to treat married same-sex couples the same as married opposite-

sex couples for purposes of birth certificates issued to their children. True and correct copies of 

emails documenting those communications are included in Appendix A. Despite those 

communications, the Bureau of Vital Statistics continued their discriminatory birth certificate 

policy. 
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On July 15, 2015, after the Supreme Court issued the Obergefell decision, EQFL’s counsel 

sent another letter to the Attorney General’s office, John Armstrong, the Surgeon General and 

Secretary of Health, and Ken Jones, the State Registrar of the Bureau of Vital Statistics. That letter 

summarized the Supreme Court’s holding in Obergefell and once again informed Florida officials 

that, “[b]y refusing to issue birth certificates to the children of married same-sex couples on equal 

terms with the children of married opposite-sex couples, State officials are violating both [the 

Pareto and Brenner] orders and the Supreme Court’s decision in Obergefell.” The letter gave the 

State officials until July 21, 2015 to confirm that they will issue birth certificates to married same-

sex couples just as they do married opposite-sex couples or that the National Center for Lesbian 

Rights (NCLR) would proceed with litigation on those couple’s behalves. A true and correct copy 

of that letter is included in Appendix A. 

On July 21, 2015, a Senior Assistant Attorney General responded that his office received 

the July 15, 2015 letter but that NCLR should “continue to work with [the Florida Secretary of 

Health and the State Registrar] to address your concerns.” A true and correct copy of that letter is 

included in Appendix A. Between July 21, 2015 and August 12, 2015, the Chief of Staff for the 

Florida Department of Health repeatedly requested additional time to attempt to resolve this issue 

short of litigation. After being unable to do so, however, and still with no assurances that State 

Officials would protect the families of married same-sex couples, EQFL and three same-sex 

married couples filed the Chin lawsuit. 

OBERGEFELL REQUIRES THE DEPARTMENT OF HEALTH TO ISSUE BIRTH 

CERTIFICATES TO MARRIED SAME-SEX COUPLES LISTING BOTH SPOUSES AS 

PARENTS, JUST AS IT DOES FOR MARRIED OPPOSITE-SEX COUPLES 

 

The Department appears to concede that the Supreme Court’s decision in Obergefell 

requires it to issue birth certificates to married same-sex couples on the same terms and conditions 
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as married opposite-sex couples. (Doc. 113 at 2 (quoting Obergefell, 135 S. Ct. at 2601).) In light 

of that concession, it is unclear why the Department claims to be confused about its obligations. 

To the extent the Department believes the use of gendered terminology in Section 382.013 permits 

unequal treatment of same-sex spouses, the Department’s obligation under Obergefell is clear: the 

Department must comply with the requirements of the Constitution as authoritatively interpreted 

by the Supreme Court, notwithstanding any purported conflict with provisions of Florida law that 

presume that only opposite-sex couples can be legally married.  

Obergefell makes clear that States must not only permit same-sex couples to marry, but 

must also extend every benefit connected to marriage to those couples on equal terms with 

opposite-sex couples. The Supreme Court ruled that state laws refusing to recognize marriages 

between same-sex spouses “are now held invalid to the extent they exclude same-sex couples from 

civil marriage on the same terms and conditions as opposite-sex couples.” 135 S. Ct. at 2605. The 

Supreme Court thus made clear that its holding relates not only to the right to marry itself, but to 

each and every benefit that stems from that right: “Were the Court to stay its hand to allow slower, 

case-by-case determination of the required availability of specific public benefits to same-sex 

couples, it still would deny gays and lesbians many rights and responsibilities intertwined with 

marriage.” Id. at 2606 (emphasis added). 

In particular, the Supreme Court affirmed a district court decision that ordered state 

officials to provide married same-sex parents with birth certificates listing both same-sex parents, 

see Henry v. Himes, 14 F.Supp.3d 1036 (S.D. Ohio 2014), and also expressly identified birth 

certificates as examples of marital protections that must be provided equally to married same-sex 

couples. As the Court explained, legally protected “aspects of marital status include: taxation; 

inheritance and property rights; rules of intestate succession; spousal privilege in the law of 
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evidence; hospital access; medical decisonmaking authority; adoption rights; the rights and 

benefits of survivors; birth and death certificates; professional ethics rules; campaign finance 

restrictions; workers’ compensation benefits; health insurance; and child custody, support, and 

visitation rules.” Id. at 2601 (emphasis added).     

Moreover, the Court’s decision repeatedly stressed the constitutional imperative of 

ensuring that the children of same-sex parents have the same rights, protections, and security as 

the children of opposite-sex parents.1  The Court held that by depriving those children of “the 

recognition, stability, and predictability marriage offers,” “[t]he marriage laws at issue here . . . 

harm and humiliate the children of same-sex couples.” Id. at 2600-01. As a result, “[s]ame-sex 

couples are consigned to an instability many opposite-sex couples would deem intolerable in their 

own lives.” Id. at 2601. 

 Under Florida law, children born to married parents have a statutory right to the issuance 

of a birth certificate listing both parents regardless of the circumstances of their birth, so long as a 

court has not determined that someone other than the birth mother’s spouse is the child’s other 

legal parent. Fla. Stat. § 382.013. By applying that protection only to children born to opposite-

sex married parents, the Department is denying married same-sex couples and their children a right 

                                                 
1 There is no dispute that the Plaintiff couples in Chin, et al., v. Armstrong, et al  and 

similarly situated married same-sex parents are legal parents.  Under Florida law, a birth mother’s 

spouse is the presumed parent of a child born during the marriage. See, e.g., Florida Dep't of 

Revenue v. Cummings, 930 So. 2d 604, 607 (Fla. 2006). That presumption applies even if both 

spouses are not genetically related to the child.  See Dep’t of Health & Rehabilitative Servs. v. 

Privette, 617 So. 2d 305, 308 (Fla. 1993) (holding that the “presumption and its related policies 

are so weighty that they can defeat even the claim of a man proven beyond all doubt to be the 

biological father”). Additionally, Florida law establishes that both spouses are the legal parents of 

a child born to one of them using assisted reproductive technology. See Fla. Stat. § 742.11 

(providing that any child born within a marriage who has been conceived by the means of artificial 

or in vitro insemination with the written consent of both spouses is the child of the marriage).   
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“intertwined with marriage.” Id. at 2606. The use of gendered terms such as “husband” in Section 

382.013 does not alter this conclusion. Obergefell holds that states may not, consistent with the 

Fourteenth Amendment, provide rights, obligations, conditions, or benefits of marriage that differ 

depending on the sex of the spouses. See Obergefell, 135 S. Ct. 2584. Just as Obergefell requires 

the issuance of marriage licenses to same-sex couples notwithstanding the use of gendered terms 

such as “husband” and “wife” or “man” and “woman” in state laws concerning marriage licenses, 

so also it requires Florida to provide married same-sex couples and their children with the same 

rights and protections provided to married opposite-sex couples and their children, 

notwithstanding the use of gendered language in Section 382.013. As Obergefell makes plain, any 

time the use of a gendered term in state law would result in the denial of equal marital benefits to 

same-sex couples, the gendered restriction has already been held to be unconstitutional, and 

continuing to apply it violates the Supreme Court’s ruling. 

Were that not the case, Obergefell’s mandate of equality for married same-sex couples and 

their families would be hollow, as many state law protections related to marriage use gendered 

terms. For example, if  Defendants’ argument that statutes using gendered terms such as “husband” 

and “wife” may not be applied to same-sex spouses, then married same-sex couples in Florida 

would be excluded from critical legal protections, including, among others:  the spousal privilege,  

§ 90.504 (“protecting communications which were intended to be made in confidence between the 

spouses while they were husband and wife”); many laws protecting the property rights of married 

couples, see, e.g. § 689.115 (referring to “any mortgage . . . made to two persons who are 

husband and wife”); laws protecting the property rights of divorced spouses, see, e.g., § 736.1105 

(providing for the revocation upon divorce of a revocable trust “executed by a husband or wife as 

settlor prior to annulment of the marriage’); laws protecting spouses in tort actions, see, e.g., § 
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46.031  (referring to “any action brought by a husband and his wife”); protections for children 

born to married couples through assisted reproduction, § 742.11 (providing that such children 

are “irrebuttably presumed to be the child[ren] of the husband and wife”); the right to adopt jointly 

as a married couple, § 63.042(2)(a) (providing that “a husband and wife jointly” may adopt); and 

protections against marriage by fraud, duress or undue influence, § 732.805 (referring to voluntary 

cohabitation “as husband and wife”).   

Excluding married same-sex couples from these protections would relegate them to a 

“second-tier” status—the very injury that the Supreme Court in both United v. Windsor, 133 S. Ct. 

2675 (2014), and Obergefell held to be constitutionally impermissible. See Windsor, 133 S. Ct. at 

2694 (holding that the federal Defense of Marriage Act impermissibly placed married same-sex 

couples “in an unstable position of being in a second-tier marriage”); Obergefell, 135 S. Ct. at 

2604 (holding that same-sex couples may not be “denied all the benefits afforded to opposite-sex 

couples”).  Obergefell requires that Florida and other states must apply their marriage laws equally 

to same-sex spouses, even where particular statutes use gendered terms.2  

In light of Obergefell, Florida’s obligation to cease enforcing the provisions of its laws that 

treat opposite-sex and same-sex married couples differently is plain. Other states across the 

country are complying with this mandate and issuing birth certificates to children born to married 

same-sex parents that list both parents, just as they do for children born to married opposite-sex 

parents. Florida is constitutionally required to do the same. See, e.g., Order, De Leon v. Abbott, 

SA-13-CA-00982-OLG (Aug. 11, 2015) (ECF No. 113) (“[T]he Court ORDERS Defendants to 

                                                 
2 Moreover, in addition to the constitutional requirement that these statutes be applied 

gender neutrally, the Florida statutes themselves provide that “[i]n construing these statutes and 

each and every word, phrase, or part hereof, where the context will permit: . . . Gender-specific 

language includes the other gender and neuter.”  Fla. Stat. Ann. § 1.01 (West). 
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submit an advisory to the Court, no later than Monday August 24, 2015: (1) notifying the Court 

they have created, issued, and implemented policy guidelines recognizing same-sex marriage in 

death and birth certificates issued in the State of Texas, and (2) assuring the Court that the 

Department of State Health Services has granted all pending applications for death and birth 

certificates involving same-sex couples, assuming the applications are otherwise complete and 

qualify for approval.”); Roe v. Patton, No. 2:15–cv–00253–DB, 2015 WL 4476734, at *1 (D. Utah 

July 22, 2015) (granting preliminary injunction requiring issuance of birth certificates to same-sex 

spouses on same terms and conditions as opposite-sex spouses). 

Moreover, there is no basis for the Department’s suggestion that it needs time to undergo 

a rulemaking process to implement the Supreme Court’s ruling.  (Doc. 113 at 2.)  The Department 

has been under an order from this Court to cease enforcement of Florida’s marriage ban since the 

stay was lifted in January, and the Supreme Court’s decision has been in effect for seven weeks. 

The Department must comply with those orders now, not at some undefined future point in time. 

As the Department concedes, it is already using gender-neutral birth certificate forms for children 

adopted by same-sex couples. It offers no reason why it cannot immediately begin using those 

same forms for children born to married same-sex couples. 

CONCLUSION 

In light of the above, EQFL respectfully urges this Court to issue an order confirming that 

Defendants must provide Florida’s marital protections equally to same-sex spouses and directing 

Defendants, their agents, servants, employees, attorneys, and all persons in active concert and 

participation with Defendants, including specifically Ken Jones, the Registrar for the Office of 

Vital Statistics, to (1) immediately issue accurate birth certificates to married same-sex couples 

pursuant to Section 382.013(2)(a) on the same terms and conditions they do to married opposite-
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sex couples, including the issuance of birth certificates listing both spouses as the parents of 

children born during the marriage, and (2) immediately issue corrected birth certificates listing 

both spouses as parents pursuant to Section 382.013(2)(a) to the Plaintiff couples in the Chin 

lawsuit and, upon request, to other married same-sex couples in which one of the spouses gave 

birth in Florida during their marriage and who were not provided with a birth certificate listing 

both parents as required by Section 382.013(2)(a), without charging such couples any fees that 

would otherwise apply to issuance of a corrected birth certificate. 

In the alternative, if this Court is not inclined to issue such an order in this case, EQFL 

urges this Court to resolve this matter within the context of the Chin lawsuit. If necessary, 

Plaintiffs’ counsel in Chin intend to file a motion for preliminary injunction within the next week 

seeking the relief requested here. 

DATED: August 14, 2015 

 

 

  

Respectfully submitted, 

 

  /s/ Mary B. Meeks    

Mary B. Meeks (Fla. Bar No. 769533) 

Mary Meeks, P.A. 

P.O. Box 536758                     

Orlando, Florida 32853 

Telephone: (407) 362-7879 

Facsimile: (407) 574-7912 

Email: marybmeeks@aol.com  

 

Counsel for Amici Curiae Equality Florida 

Institute, Inc. and for the Plaintiffs in Chin, et al. v. 

Armstrong, et al. 
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January 5, 2015 

 

VIA FACSIMILE 
The Honorable Pam Bondi 

Attorney General of the State of Florida 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Fax:  (850) 410-2672 

 

VIA EMAIL 
Adam S. Tanenbaum, Esq. 

Charles Fahlbusch, Esq. 

Office of the Attorney General 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Adam.Tanenbaum@myfloridalegal.com 

Charles.Fahlbusch@myfloridalegal.com  

 

 Re:   Requirement that Marriages of Same-Sex Couples Be Recognized by All  
  Florida Agencies 
 

Dear Attorney General Bondi and Messrs. Tanenbaum and Fahlbusch: 

 

As counsel for the Plaintiffs in Pareto v. Ruvin (11th Jud. Cir. Case No. 14-1661 CA 24), we 

write to request that your office immediately advise all state agencies in Florida that they are required 

under the orders issued by Judge Zabel on July 25, 2014 and January 5, 2015, and by Judge Hinkle 

on August 21, 2015 and January 1, 2015 in Brenner v. Scott (N.D. Fla. Case No. 4:14-cv-138-RH-

CAS), to recognize the marriages of same-sex couples. 

 

The State of Florida, represented by your office, intervened as a defendant in trial court 

proceedings in Pareto v. Ruvin and is therefore bound by Judge Zabel’s orders.  Indeed, Judge Zabel’s 

July 25, 2014 Order Granting Plaintiffs’ Motion for Summary Judgment (“July 25, 2014 Order”) 

states: 

 

The State of Florida intervened in this case approximately one week prior to hearing on 

the instant motion for summary judgment. The State fully participated in the argument 

before this Court, presenting both a written response to the motion and an oral argument. 

 

July 25, 2014 Order at 3.  Furthermore, in Brenner, Judge Hinkle’s August 21, 2015 order stated, on 

page 13, that, “[a]s the state defendants acknowledge, an order directed to the Secretary [of Public 

Health]  . . . will be sufficient to provide complete relief.” 

 

Judge Zabel’s July 25, 2014 Order declared that the prohibition on recognizing marriages of 

same-sex couples entered into in Florida that is contained in section 741.212, Florida Statutes, is 
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“void and unenforceable.”  Id. at 34 (emphasis in original).  In that same order, Judge Zabel also 

ruled that Article 1, section 27 of Florida’s Constitution is void and unenforceable.”  Id. (emphasis 

in original).     

 

As a result of Judge Zabel’s declarations and today’s order lifting the previously entered stay, 

all agencies of the State of Florida are immediately required to recognize the marriages of same-sex 

couples entered into in Florida.  In addition, because of Judge Hinkle’s preliminary injunction in 

Brenner, Florida officials must recognize the out-of-state marriages of same-sex couples beginning 

January 6, 2015. 

 

We urge your office immediately to advise all state agencies of these requirements.  We also 

urge you to issue a public statement making clear that, as of today, the State of Florida will recognize 

for all purposes the marriages of same-sex couples.  Because of urgent circumstances facing same-

sex couples in Florida who are expecting babies just days from now, we particularly request that your 

office instruct the Florida Bureau of Vital Statistics to inform health care facilities that, if a child is 

born to married same-sex parents, both parents are entitled to be listed on the child’s birth certificate. 

 

This is a matter of extreme urgency and constitutional imperative, and we urge your office to 

act expeditiously on this matter. 

 

Sincerely, 

 
Shannon Minter, Legal Director 

National Center for Lesbian Rights 

 

 

cc:  Allen Windsor, Solicitor General (via email only to Allen.Windsor@myfloridalegal.com) 

 Nadine Smith, Executive Director, Equality Florida (via email only) 
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February 12, 2015 

 

VIA FACSIMILE 
The Honorable Pam Bondi 

Attorney General of the State of Florida 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Fax:  (850) 410-2672 

 

VIA EMAIL 
Adam S. Tanenbaum, Esq. 

Charles Fahlbusch, Esq. 

Office of the Attorney General 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Adam.Tanenbaum@myfloridalegal.com 

Charles.Fahlbusch@myfloridalegal.com  

 

 Re:   Requirement that Marriages of Same-Sex Couples Be Recognized by All  
  Florida Agencies, Including the Bureau of Vital Statistics in the Creation and  

Correction of Birth Certificates of the Children of Same-Sex Couples 
 

Dear Attorney General Bondi, and Messrs. Tanenbaum and Fahlbusch: 

 

On January 5, 2015, we sent you a letter urging the Attorney General’s office to advise all 

state agencies in Florida that they are required to recognize the marriages of same-sex couples.  A 

copy of that letter is enclosed for your convenience.   

 

As we referenced in that letter, two same-sex couples who were about to have children were 

struggling to obtain confirmations from their hospital, Bayfront Hospital in St. Petersburg, or the 

Bureau of Vital Statistics that both parents’/spouses’ names would appear on their children’s birth 

certificates, as would occur automatically for married opposite-sex couples.  That situation has been 

causing terrible stress and anxiety for the couples, who want nothing more than to ensure that legal 

documents accurately reflect their families and protect their children. 

 

Since we sent that letter, one couple gave birth on January 26, 2015 at Bayfront Hospital.  The 

hospital staff did not put both women on the birth certificate, informing the couple that the hospital 

could only do so pursuant to instructions by the Bureau of Vital Statistics or the Attorney General.  

The other couple is due to give birth tomorrow, February 13, 2015, also at Bayfront Hospital.  They 

have repeatedly contacted both the Attorney General’s office and the Bureau of Vital Statistics in an 

attempt to have both spouses listed on their child’s birth certificate.  In an e-mail dated February 9, 

Gerry Hammond, Senior Assistant Attorney General, responded to the women at the request of 

Attorney General Bondi.  In that email, Mr. Hammond asserted that the Attorney General “has no 
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authority to direct the State Registrar or the Bureau of Vital Statistics to accomplish this task in a 

particular way.”   

 

In fact, the Secretary of the Department of Health, State Surgeon General Dr. John H. 

Armstrong, is a named defendant in Brenner v. Scott, and is therefore bound by Judge Hinkle’s orders.  

As counsel for Dr. Armstrong, the Attorney General also has a duty to instruct Dr. Armstrong and his 

agency to comply with existing court orders. 

 

Accordingly, we request that the Bureau of Vital Statistics immediately correct the birth 

certificate issued for the January 26 birth and waive any applicable fees that would otherwise apply 

to such a correction.  That certificate should list both women as parents and should recognize their 

marital status.  We also request that you immediately direct staff at Bayfront Hospital to do the same 

for the couple whose baby is due at any moment.   

 

Please let us know by 5:00 EST on Friday, February 13, 2015, whether you will comply with 

these requests.  Again, this situation is causing terrible stress and anxiety for these couples and their 

families. 

 

Sincerely, 

 
Shannon Minter, Legal Director 

National Center for Lesbian Rights 

 

 

cc:  Allen Winsor, Solicitor General (via email only to Allen.Winsor@myfloridalegal.com) 

 Nadine Smith, Executive Director, Equality Florida (via email only) 

 

Encl. (1/5/15 Letter) 
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Ms. Kring,

Thank you for your response. We would very much like to set up a meeting or phone call to discuss these
issues directly with Mr. Jones and/or Dr. Armstrong, but we want to make sure we have the Attorney
General’s consent to do so. Please let us know if your office consents to us moving forward with setting up
such a call. I look forward to hearing from you soon.

Sincerely,

��� ���	
� � �����	 �
��� 
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The audacity to fight for justice. The perseverance to win.
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From: Becky Kring [mailto:Becky.Kring@myfloridalegal.com]
Sent: Friday, February 13, 2015 2:39 PM
To: Amy Whelan
Cc: john.armstrong@flhealth.gov;
Subject: From the Florida Attorney General's Office
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(See attached file: Minter-Bondi re Birth Certificates, 2-12-15.pdf)
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July 15, 2015 

 

VIA FACSIMILE 
The Honorable Pam Bondi 

Attorney General of the State of Florida 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Fax:  (850) 410-2672 

 

VIA U.S. MAIL AND EMAIL 
Adam S. Tanenbaum, Esq. 

Charles Fahlbusch, Esq. 

Office of the Attorney General 

The Capitol PL-01  

Tallahassee, FL 32399-1050 

Adam.Tanenbaum@myfloridalegal.com 

Charles.Fahlbusch@myfloridalegal.com 

Dr. John H. Armstrong 

Surgeon General and Secretary of Health 

Florida Dept. of Health 

4052 Bald Cypress Way 

Tallahassee, FL 32399 

John.armstrong@flhealth.gov  

 

 

Kenneth Jones 

State Registrar 

Bureau of Vital Statistics 

1217 N. Pearl Street 

Jacksonville, FL 32202 

Ken.jones@flhealth.gov 

 

 

 Re:   Requirement that Marriages of Same-Sex Couples Be Recognized by All  
  Florida Agencies 
 

Dear Attorney General Bondi, Dr. Armstrong, and Messrs. Tanenbaum, Fahlbusch and Jones: 

 

We are counsel for the Plaintiffs in Pareto v. Ruvin (11th Jud. Cir. Case No. 14-1661 CA 24). 

On January 5 and February 12, 2015, we sent letters to the Attorney General and various state officials 

and counsel urging all state agencies in Florida to comply with existing state and federal court 

decisions prohibiting enforcement of Florida’s unconstitutional laws barring same-sex couples from 

marriage and refusing to recognize their valid marriages. Both of those letters specifically mentioned 

the Bureau of Vital Statistics’ failure to comply with those decisions by refusing to treat married 

same-sex couples who have a child equally to opposite-sex couples who have a child with respect to 

the issuance of birth certificates that list both spouses as the child’s parents.    

 

On June 26, 2015, the U.S. Supreme Court confirmed the holdings in those decisions and held 

that state marriage bans violate the Due Process and Equal Protection Clauses of the Fourteenth 

Amendment. Obergefell v. Hodges, No. 14-556, 2015 WL 2473451 (U.S. June 26, 2015). The 

Bureau’s continuing refusal to treat the children of married same-sex parents equally to the children 
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of married opposite-sex parents directly violates that decision and is inflicting serious, continuing, 

and blatantly unconstitutional harms on same-sex married couples and their families across this state.     

 

Given the urgency of this situation, we request a response to this letter no later than 5:00 EST 
on July 21, 2015. If we do not receive confirmation that the state will issue birth certificates to married 

same-sex parents just as they do to married opposite-sex parents, and that the state will immediately 

correct the birth certificates that have already been issued, we will proceed with litigation. We remain 

hopeful that the state will resolve this issue without the need for costly litigation on behalf of the 

couples who are being harmed by the continuation of this unconstitutional policy.   

 

The Bureau’s refusal to comply with the law is inflicting serious harms on same-sex couples 

and their children. Having an accurate birth certificate is essential to obtaining vitally important 

benefits and protections for children. Parents use birth certificates, for instance, to obtain medical 

insurance for their children, to register them for school, to obtain passports, and to prove that they 

have legal authority to make key decisions for their children, including regarding their schooling, 

medical issues, and even who can visit them in daycare or other settings. Indeed, by denying accurate 

birth certificates to same-sex married couples, Florida is placing the children of these couples in 

potentially life-threatening situations whereby essential medical decisions may not be made if the 

biological parent is unavailable. In addition, these families are suffering the profound dignitary harm 

of not being recognized as a parent when their children are born, and being singled out and treated 

differently than other married parents. There is simply no justification for putting families and their 

children at risk in this way.   

 

As we detailed in our previous letters, the prior orders issued by Judge Zabel in Pareto and 

Judge Hinkle in Brenner v. Scott voided the discriminatory provisions of Florida’s marriage laws. 

Indeed, Judge Hinkle’s August 21, 2014 Order mandated that “the defendant Florida Surgeon General 

must take no steps to enforce or apply these Florida provisions on same-sex marriage: Florida 

Constitution, Article I, § 27; Florida Statutes § 741.212; and Florida Statutes § 741.04(1).” 

 

By refusing to issue birth certificates to the children of married same-sex couples on equal 

terms with the children of married opposite-sex couples, State officials are violating both these orders 

and the Supreme Court’s decision in Obergefell.  
 

When we and others have contacted staff at the Bureau of Vital Statistics, it has been suggested 

that the Bureau has concerns about the use of the gendered terms “father” and “husband” in the Florida 

Vital Statistics Act. See Fla. Stat. § 382.013(2)(a) (“[i]f the mother is married at the time of birth, the 

name of the husband shall be entered on the birth certificate as the father of the child, unless paternity 

has been determined otherwise by a court of competent jurisdiction.”). 

 

The U.S. Supreme Court’s June 26, 2015 decision in Obergefell v. Hodges makes clear, 

however, that States must not only permit same-sex couples to marry, but must also  extend every 

benefit connected to marriage to those couples on equal terms with opposite-sex couples. In 

Obergefell, the Supreme Court reviewed state marriage prohibitions and concluded that “the right to 

marry is a fundamental right inherent in the liberty of the person, and under the Due Process and 

Equal Protection Clauses of the Fourteenth Amendment couples of the same-sex may not be deprived 
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of that right and that liberty.” No. 14-556, 2015 WL 2473451, at *19 (U.S. June 26, 2015). The 

Supreme Court ruled that state laws refusing to recognize marriages between same-sex spouses “are 

now held invalid to the extent they exclude same-sex couples from civil marriage on the same terms 

and conditions as opposite-sex couples.” Id.  
 

The Supreme Court thus made clear that its holding relates not only to the right to marry itself, 

but to each and every benefit that stems from that right: “Were the Court to stay its hand to allow 

slower, case-by-case determination of the required availability of specific public benefits to same-sex 

couples, it still would deny gays and lesbians many rights and responsibilities intertwined with 

marriage.” Id. at *21 (emphasis added). 

 

In particular, the Supreme Court expressly identified birth certificates as examples of marital 

protections that must be provided equally to married same-sex couples. As the Court explained, 

legally protected “aspects of marital status include: taxation; inheritance and property rights; rules of 

intestate succession; spousal privilege in the law of evidence; hospital access; medical decisonmaking 

authority; adoption rights; the rights and benefits of survivors; birth and death certificates; 

professional ethics rules; campaign finance restrictions; workers’ compensation benefits; health 

insurance; and child custody, support, and visitation rules.” Id. at *15 (emphasis added).   

 

Moreover, the Court’s decision repeatedly stressed the constitutional imperative of ensuring 

that the children of same-sex parents have the same rights, protections, and security as the children 

of opposite-sex parents. The Court held that by depriving those children of “the recognition, stability, 

and predictability marriage offers,” “[t]he marriage laws at issue here . . . harm and humiliate the 

children of same-sex couples.” Id. As a result, “[s]ame-sex couples are consigned to an instability 

many opposite-sex couples would deem intolerable in their own lives.” Id. 
  
By refusing to provide birth certificates to married same-sex couples just as it does married 

opposite-sex couples, the Bureau is directly violating the binding state and federal court orders in 

Pareto and Brenner and inflicting the very harms that the U.S. Supreme Court held to be 

unconstitutional in Obergefell. Under Florida law, children born to married parents have a statutory 

right to the issuance of a birth certificate listing both parents. By applying that protection only to 

children born to opposite-sex married parents, the Bureau is denying married same-sex couples and 

their children a right “intertwined with marriage.” Id. at *21. As Obergefell makes clear, “the 

imposition of this disability on gays and lesbians serves to disrespect and subordinate them. And the 

Equal Protection Clause, like the Due Process Clause, prohibits this unjustified infringement of the 

fundamental right to marry.” Id. at *19. It would be a hollow right indeed if a same-sex couple could 

marry in name only, with States refusing to accord same-sex married couples the same benefits and 

responsibilities accorded their married, opposite-sex counterparts.  

 

In short, Obergefell held that it is unconstitutional for a State to have terms, conditions, rights, 

or benefits of marriage that differ depending on the sex of the two spouses.1 Any time the use of a 
                                                      
1 Florida law also mandates that the State interpret statutes in gender-neutral terms. Fla. Stat. Ann. § 

1.01 (“In construing these statutes and each and every word, phrase, or part hereof, where the context 

will permit: . . . Gender-specific language includes the other gender and neuter.”). This requirement 

is also consistent with the Department of Health’s obligation under state law to “[u]niformly enforce 
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gendered term would result in the denial of a marital benefit, the gendered restriction has already been 

held to be unconstitutional and continuing to apply it directly violates the court’s ruling.2 

 

Across the country, courts have uniformly held that States must interpret statutes that confer 

marital rights and responsibilities in gender-neutral terms to avoid violating the constitutional rights 

of same-sex couples and their children. See e.g., Gartner v. Iowa Department of Public Health, 830 

N.W.2d 335 (Iowa 2013) (holding that Iowa’s law governing birth certificates must be applied equally 

to same-sex couples by placing the names of both mothers on the birth certificate, even though the 

statute used the word “husband”); Della Corte v. Ramirez, 961 N.E.2d 601 (Mass. Ct. App. 2012) 

(holding that the former same-sex spouse of child’s mother was a legal parent of the child pursuant 

to statute regarding children born to married women as a result of artificial insemination despite the 

statute’s use of the term “husband”); Miller-Jenkins v. Miller-Jenkins, 912 A.2d 951, 970 (Vt. 2006) 

(extending the state’s marital presumption to the female civil union partner of a birth mother despite 

the use of the words “husband and wife” in the statute). 

 

Especially in light of the Supreme Court’s ruling in Obergefell, Florida’s obligation to cease 

enforcing the provisions of its laws that treat opposite-sex and same-sex couples differently is equally 

plain. Other states across the country are complying with this mandate and issuing birth certificates 

to children born to married same-sex parents that list both parents, just as they do for children born 

to married opposite-sex parents. Florida is constitutionally required to do the same.    

 

If we do not receive confirmation by 5:00 EST on July 21, 2015 that the Bureau of Vital 

Statistics will issue birth certificates to married same-sex couples just as it does to married opposite-

sex couples, we will proceed with litigation. For birth certificates that have already been issued 

incorrectly, please also confirm that the Bureau will waive any applicable fees that would otherwise 

apply to a correction. I can be reached by telephone at (415) 624-6071 or sminter@nclrights.org. You 

can also contact my colleague, Cathy Sakimura, at (415) 365-1329 or csakimura@nclrights.org.  

 

Sincerely, 

 
Shannon Minter, Legal Director 

National Center for Lesbian Rights 

 

 

cc:  Allen Winsor, Solicitor General (via email only to Allen.Winsor@myfloridalegal.com) 

 Daniel Hernandez, Esq. (via email only to daniel.hernandez@flhealth.gov)  

 Nadine Smith, Executive Director, Equality Florida (via email only) 

                                                      
the law throughout the state.” Fla. Stat. § 382.003(3). Such uniform enforcement is impossible if 

married same-sex couples are denied the same rights related to the birth certificates of their children 

as married opposite-sex couples.  
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From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 1 New Messages
Date: Thursday, August 13, 2015 11:01:34 PM

Dear tim.cerio@eog.myflorida.com:

You have 1 new spam-quarantined messages as of August 14, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"susan@silentmessages.com"
 <susan@silentmessages.com>

Evaluating
 Truthfulness CLE
 Workshop in
 Jacksonville FL

Aug 13, 2015 12:35 PM 175710 Release
 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Linda Phipps
To: Cerio, Tim
Subject: Christopher Morrison 18th Circuit
Date: Thursday, August 13, 2015 7:22:13 PM

Dear Mr. Cerio. I Am a mostly retired lawyer who has practiced family law in the 18th judicial circuit for well over
 30 years. I email to endorse Christopher Morrison  for circuit judge.

I have known him since he was a young whippersnapper of an attorney. I have observed him to be unfailingly
 courteous and professional in the cases I have had with him as well as during the occasions I have had to observe
 him in other circumstances.

He is intelligent , works hard and smart and has a genuine concern for the welfare of his clients. In particular, I have
 noted that unlike a number of trial lawyers, he manages to keep his ego under wraps,  is even tempered and
 maintains a sense of humor even in the jungle warfare that is sometimes family law. We could use these traits on
 the bench in Sanford.

I've run into him a couple of times with his children, at  the grocery store etc. and it is apparent that he is interested
 in and  devoted to his family

His experience, character and personality would make him a fine judge in my opinion

Linda K. Phipps
Attorney at Law
1161 Howell Creek Drive
Winter Springs, Fl. 32708
407-740-5931.

Sent from my iPhone. Please overlook typos and auto correct errors



From: Steven R. Andrews
To: Adam Tanenbaurm; service; Bigham, Sidney; jjudkins@readyfortrial.com
Subject: RE: Joint Motion to Vacate and Stip for Dismissal
Date: Thursday, August 13, 2015 5:42:50 PM

Yes you can affix my signature. I think jimmy is in trial in Jackson county and most
 likely cant review until tomorrow
 

From: Tanenbaum, Adam S. [mailto:Adam.Tanenbaum@dos.myflorida.com] 
Sent: Thursday, August 13, 2015 5:01 PM
To: Steven R. Andrews <sandrews@andrewslawoffice.com>; service
 <service@andrewslawoffice.com>; Bigham, Sidney <Sidney.Bigham@dep.state.fl.us>;
 jjudkins@readyfortrial.com
Subject: Joint Motion to Vacate and Stip for Dismissal
 
Steve, Jimmy, and Sidney:
 
Please review and let me know if you are okay with having your electronic signature on this
 document.
 
AST
 
Adam S. Tanenbaum | General Counsel
 

FLORIDA DEPARTMENT OF STATE

R.A. Gray Building, Suite 100

500 South Bronough Street

Tallahassee, Florida 32399-0250

Ph: (850) 245-6536  Fax: (850) 245-6127

adam.tanenbaum@dos.myflorida.com

www.dos.myflorida.com

 

Note:  This response is provided for reference only and does not constitute a formal legal opinion or
 representation from the sender or the Department of State.  Parties should refer to the Florida Statutes
 and applicable case law, and/or consult an attorney to represent their interests before relying upon the
 information provided. 
 
In addition, Florida has a very broad public records law.  Written communications to or from state officials
 regarding state business constitute public records. Public records are available to the public and media
 upon request, unless the information is subject to a specific statutory exemption.  Therefore, any
 information that you send to this address, including your contact information, may be subject to public
 disclosure.   
 
 
 

The Department of State is committed to excellence.
Please take our Customer Satisfaction Survey.

 



From: Steven R. Andrews
To: Adam Tanenbaurm
Cc: "Jimmy Judkins"
Subject: RE: JOINT STIP FOR DISMISSAL
Date: Thursday, August 13, 2015 5:41:04 PM

Yes I approve.
 

From: Tanenbaum, Adam S. [mailto:Adam.Tanenbaum@dos.myflorida.com] 
Sent: Thursday, August 13, 2015 5:19 PM
To: Steven R. Andrews <sandrews@andrewslawoffice.com>
Subject: RE: JOINT STIP FOR DISMISSAL
 
Yes.  Thanks
 
Adam S. Tanenbaum | General Counsel
 

FLORIDA DEPARTMENT OF STATE

R.A. Gray Building, Suite 100

500 South Bronough Street

Tallahassee, Florida 32399-0250

Ph: (850) 245-6536  Fax: (850) 245-6127

adam.tanenbaum@dos.myflorida.com

www.dos.myflorida.com

 

Note:  This response is provided for reference only and does not constitute a formal legal opinion or
 representation from the sender or the Department of State.  Parties should refer to the Florida Statutes
 and applicable case law, and/or consult an attorney to represent their interests before relying upon the
 information provided. 
 
In addition, Florida has a very broad public records law.  Written communications to or from state officials
 regarding state business constitute public records. Public records are available to the public and media
 upon request, unless the information is subject to a specific statutory exemption.  Therefore, any
 information that you send to this address, including your contact information, may be subject to public
 disclosure.   
 
 

From: Steven R. Andrews [mailto:sandrews@andrewslawoffice.com] 
Sent: Thursday, August 13, 2015 1:05 PM
To: Tanenbaum, Adam S.
Cc: Natalie Sheffield
Subject: JOINT STIP FOR DISMISSAL
 

Adam:
 
Pursuant to the Settlement Agreement, please let me know if this stip and order is
 acceptable to you.  I would like to hear from you today by 5 because it needs to be
 filed tomorrow.



Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 

NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

 
 
 

 
 
 

 
 
 

The Department of State is committed to excellence.
Please take our Customer Satisfaction Survey.

 



From: Steven R. Andrews
To: Adam Tanenbaurm
Subject: RE: JOINT STIP FOR DISMISSAL
Date: Thursday, August 13, 2015 5:35:44 PM

Good. let’s wrap it up first thing tomorrow
 

From: Tanenbaum, Adam S. [mailto:Adam.Tanenbaum@dos.myflorida.com] 
Sent: Thursday, August 13, 2015 5:19 PM
To: Steven R. Andrews <sandrews@andrewslawoffice.com>
Cc: Natalie Sheffield <nsheffield@andrewslawoffice.com>
Subject: RE: JOINT STIP FOR DISMISSAL
 
Yes.  Thanks.
 
Adam S. Tanenbaum | General Counsel
 

FLORIDA DEPARTMENT OF STATE

R.A. Gray Building, Suite 100

500 South Bronough Street

Tallahassee, Florida 32399-0250

Ph: (850) 245-6536  Fax: (850) 245-6127

adam.tanenbaum@dos.myflorida.com

www.dos.myflorida.com

 

Note:  This response is provided for reference only and does not constitute a formal legal opinion or
 representation from the sender or the Department of State.  Parties should refer to the Florida Statutes
 and applicable case law, and/or consult an attorney to represent their interests before relying upon the
 information provided. 
 
In addition, Florida has a very broad public records law.  Written communications to or from state officials
 regarding state business constitute public records. Public records are available to the public and media
 upon request, unless the information is subject to a specific statutory exemption.  Therefore, any
 information that you send to this address, including your contact information, may be subject to public
 disclosure.   
 
 

From: Steven R. Andrews [mailto:sandrews@andrewslawoffice.com] 
Sent: Thursday, August 13, 2015 1:05 PM
To: Tanenbaum, Adam S.
Cc: Natalie Sheffield
Subject: JOINT STIP FOR DISMISSAL
 

Adam:
 
Pursuant to the Settlement Agreement, please let me know if this stip and order is
 acceptable to you.  I would like to hear from you today by 5 because it needs to be
 filed tomorrow.



Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 

NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

 
 
 

 
 
 

 
 
 

The Department of State is committed to excellence.
Please take our Customer Satisfaction Survey.

 



From: Gibson, Ben
To: Cerio, Tim
Cc: Dane, Laura
Subject: FW:
Date: Thursday, August 13, 2015 5:19:33 PM
Attachments: Brenner Motion for Clarification.pdf

 
 

From: Tanenbaum, Adam S. [mailto:Adam.Tanenbaum@dos.myflorida.com] 
Sent: Thursday, August 13, 2015 5:17 PM
To: Cerio, Tim <Tim.Cerio@eog.myflorida.com>; Gibson, Ben <ben.gibson@eog.myflorida.com>
Subject:
 
 
 
Adam S. Tanenbaum | General Counsel
 

FLORIDA DEPARTMENT OF STATE

R.A. Gray Building, Suite 100

500 South Bronough Street

Tallahassee, Florida 32399-0250

Ph: (850) 245-6536  Fax: (850) 245-6127

adam.tanenbaum@dos.myflorida.com

www.dos.myflorida.com

 

Note:  This response is provided for reference only and does not constitute a formal legal opinion or
 representation from the sender or the Department of State.  Parties should refer to the Florida Statutes
 and applicable case law, and/or consult an attorney to represent their interests before relying upon the
 information provided. 
 
In addition, Florida has a very broad public records law.  Written communications to or from state officials
 regarding state business constitute public records. Public records are available to the public and media
 upon request, unless the information is subject to a specific statutory exemption.  Therefore, any
 information that you send to this address, including your contact information, may be subject to public
 disclosure.   
 
 
 

The Department of State is committed to excellence.
Please take our Customer Satisfaction Survey.

 













From: Tanenbaum, Adam S.
To: Cerio, Tim; Gibson, Ben
Date: Thursday, August 13, 2015 5:16:52 PM
Attachments: Brenner Motion for Clarification.pdf

 
 
Adam S. Tanenbaum | General Counsel
 

FLORIDA DEPARTMENT OF STATE

R.A. Gray Building, Suite 100

500 South Bronough Street

Tallahassee, Florida 32399-0250

Ph: (850) 245-6536  Fax: (850) 245-6127

adam.tanenbaum@dos.myflorida.com

www.dos.myflorida.com

 

Note:  This response is provided for reference only and does not constitute a formal legal opinion or
 representation from the sender or the Department of State.  Parties should refer to the Florida Statutes
 and applicable case law, and/or consult an attorney to represent their interests before relying upon the
 information provided. 
 
In addition, Florida has a very broad public records law.  Written communications to or from state officials
 regarding state business constitute public records. Public records are available to the public and media
 upon request, unless the information is subject to a specific statutory exemption.  Therefore, any
 information that you send to this address, including your contact information, may be subject to public
 disclosure.   
 
 

The Department of State is committed to excellence.
Please take our Customer Satisfaction Survey.













From: Allen Winsor
To: Cerio, Tim; Gibson, Ben
Subject: Fw: Courtesy Copy of Chin, et al. v. Armstrong, et al., Case No. 4:15-cv-399-RH-CAS
Date: Thursday, August 13, 2015 4:42:26 PM
Attachments: 2015.08.13. Dkt 1. Complaint & Jury Dmnd for Decl. & Injunctive Relief.pdf

----- Forwarded by Allen Winsor/OAG on 08/13/2015 04:41 PM -----

From: Amy Whelan <AWhelan@nclrights.org>
To: "daniel hernandez@flhealth.gov" <daniel hernandez@flhealth.gov>
Cc: "ken.jones@flhealth.gov" <ken.jones@flhealth.gov>, "john.armstrong@flhealth.gov"
 <john.armstrong@flhealth.gov>, Shannon Minter <SMinter@nclrights.org>, Chris Stoll <CStoll@nclrights.org>,
 "Mary B. Meeks" <marybmeeks@aol.com>, Elizabeth Schwartz <eschwartz@sobelaw.com>,
 "allen.winsor@myfloridalegal.com" <allen.winsor@myfloridalegal.com>, "jennifer.tschetter@flhealth.gov"
 <jennifer.tschetter@flhealth.gov>
Date: 08/13/2015 04:20 PM
Subject: Courtesy Copy of Chin, et al. v. Armstrong, et al., Case No. 4:15-cv-399-RH-CAS

Dear Mr. Hernandez,
Please find attached a courtesy copy of the federal complaint we filed this morning against Dr.
 Armstrong and Mr. Jones on behalf of three same-sex couples who have been denied birth
 certificates that accurately reflect their families. We also intend to file a motion for a
 preliminary injunction on an expedited briefing schedule early next week. We are still hopeful
 that defendants will comply with the law and that this lawsuit can be resolved quickly (and
 without incurring additional attorneys’ fees and costs). Until that happens, however, we are
 obligated to move forward to protect our clients and their families.
Sincerely,
Amy Whelan | Senior Staff Attorney
National Center for Lesbian Rights | www.nclrights.org
870 Market Street, Suite 370, San Francisco, CA 94102
415.365.1338 t / 415.392.8442 f
awhelan@nclrights.org
The audacity to fight for justice. The perseverance to win.
This email may contain material that is confidential, privileged and/or attorney work
 product for the sole use of the intended recipient. Any review, reliance or distribution
 by others or forwarding without express permission is strictly prohibited. If you are
 not the intended recipient, please contact the sender and delete all copies.
(See attached file: 2015.08.13. Dkt 1. Complaint & Jury Dmnd for Decl. & Injunctive
 Relief.pdf)



  

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

 

KARI L. CHIN and DEBORAH E. CHIN,  

ALMA A. VEZQUEZ and YADIRA  

ARENAS, CATHERINA M. PARETO  

and KARLA P. ARGUELLO, and  

EQUALITY FLORIDA INSTITUTE, 

INC., 

 

  Plaintiffs, 

 

v.       Case No.: 

 

JOHN H. ARMSTRONG, in his  

official capacity as Surgeon General  

and Secretary of Health for the State  

of Florida, and KENNETH JONES,  

in his official capacity as State  

Registrar, 

 

  Defendants. 

 

  

COMPLAINT AND JURY DEMAND FOR DECLARATORY AND INJUNCTIVE 

RELIEF 
 

Plaintiffs Kari L. Chin, Deborah E. Chin, Alma A. Vezquez, Yadira Arenas, Catherina M. 

Pareto, Karla P. Arguello, and Equality Florida Institute, Inc. (“Plaintiffs”), by and through 

undersigned counsel, hereby sue the Defendants and allege as follows: 

INTRODUCTION 

1. Plaintiffs in this action are married same-sex couples who have had children and 

Equality Florida Institute, Inc., an organization whose members include married same-sex couples 

in Florida who have had or intend to have children. In the case of each Plaintiff couple, one of the 

spouses gave birth to a child in the State of Florida while the couple was legally married. Under 

Florida law, if a married woman gives birth to a child, the Florida Department of Health’s Bureau 
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of Vital Statistics (“Bureau”) is required to issue a birth certificate that lists her spouse as the other 

parent of the child. See Fla. Stat. § 382.013(2)(a) (“If the mother is married at the time of birth, the 

name of the husband shall be entered on the birth certificate as the father of the child, unless 

paternity has been determined otherwise by a court of competent jurisdiction.”). The Bureau 

complies with Section 382.013(2)(a) for children born to opposite-sex spouses by entering the 

husband’s name on the birth certificate as the child’s second parent when a married woman gives 

birth to a child and there is no court order finding someone other than the husband to be the child’s 

legal parent. When a child is born to a woman who is married to another woman, however, the 

Bureau refuses to comply with Section 382.013(2)(a) and will not issue accurate birth certificates 

listing both parents to each of the Plaintiff couples. Instead, the Bureau will issue only a certificate 

that falsely indicates that the child has only one parent and that omits the mother’s spouse as the 

child’s second parent. Defendants’ refusal to recognize the marriages of same-sex couples on the 

same terms and conditions as the marriages of opposite-sex couples when issuing birth certificates 

violates the Fourteenth Amendment to the United States Constitution. 

2. When a child is adopted by a same-sex couple, the Bureau issues a birth certificate 

listing both members of the couple as the child’s parents as “parent one” and “parent two.” 

However, as described in the preceding paragraph, the Bureau will not issue a birth certificate 

listing both same-sex spouses as a child’s parents when a woman who is married to another woman 

gives birth to a child in Florida.     

3. The Plaintiff couples are a school teacher and a social worker, a medical assistant 

and a pharmacy technician, and a financial planner and a stay-at-home parent. They are all tax-

paying citizens actively involved in their communities, and each couple has been in a committed 

relationship with one another for years. Each Plaintiff couple is legally married, and each includes 
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a woman who gave birth to a child in Florida while lawfully married to her female spouse. Each 

Plaintiff couple has been denied an accurate birth certificate listing both spouses as parents.     

4. Florida’s refusal to apply Section 382.013(2)(a) equally to married same-sex 

couples denies the Plaintiff couples and their children the privacy, dignity, security, support, and 

protections that are provided to married opposite-sex couples and their children.     

5. Defendants’ refusal to issue accurate two-parent birth certificates to children born 

to same-sex spouses pursuant to Section 382.013(2)(a) harms married same-sex couples and their 

children by impairing the Plaintiff couples’ ability to perform such basic and essential parental 

tasks as enrolling their children in daycare, school, or extracurricular activities, and authorizing 

medical treatment. Because of Defendants’ refusal to apply Section 382.013(2)(a) equally to 

married same-sex couples, whenever the Plaintiff couples must produce an accurate birth 

certificate to establish parental rights or demonstrate authority to take action on their children’s 

behalf, they are unable to do so. 

6. Defendants’ refusal to issue accurate birth certificates to the children of married 

same-sex parents pursuant to Section 382.013(2)(a) violates the Plaintiffs’ rights to due process 

and equal protection under the Fourteenth Amendment. The Fourteenth Amendment requires 

states to recognize the marriages of same-sex couples “on the same terms and conditions as 

opposite-sex couples.” Obergefell v. Hodges, 135 S. Ct. 2584, 2605 (2015); Brenner v. Scott, 999 

F. Supp. 2d 1278, 1281-82 (N.D. Fla. 2014), order clarified, No. 4:14CV107-RH/CAS, 2015 WL 

44260 (N.D. Fla. Jan. 1, 2015); Pareto v. Ruvin, No. 14-1661 CA 24 (Fla. Cir. Ct. July 25, 2014), 

appeal dismissed. Florida’s refusal to issue accurate two-parent birth certificates to the children of 

married same-sex couples, as required by Section 382.013(2)(a), when it provides accurate two-
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parent birth certificates to the children of married opposite-sex couples, is unconstitutional and 

should be enjoined by the Court. 

7. Plaintiffs bring this action pursuant to 42 U.S.C. § 1983 for declaratory and 

injunctive relief against Defendants. Plaintiffs seek (1) a declaration that Florida’s refusal to apply 

Section 382.013(2)(a) equally to married same-sex couples and to issue accurate two-parent birth 

certificates to married same-sex couples pursuant to Section 382.013(2)(a) on the same terms and 

conditions as it does for married opposite-sex couples violates the Due Process and Equal 

Protection Clauses of the Fourteenth Amendment of the United States Constitution; (2) an 

injunction prohibiting Defendants from refusing to issue accurate birth certificates to Plaintiff 

couples and other married same-sex couples pursuant to Section 382.013(2)(a) on the same terms 

and conditions as they do to married opposite-sex couples, including the issuance of birth 

certificates listing both spouses as the parents of children born during the marriage; and (3) an 

injunction requiring Defendants to issue corrected birth certificates listing both spouses as parents 

to the Plaintiff couples and, upon request, to other married same-sex couples in which one of the 

spouses gave birth in Florida during their marriage and who were not provided with a birth 

certificate listing both parents as required by Section 382.013(2)(a), without charging such couples 

any fees that would otherwise apply to issuance of a corrected birth certificate. 

THE PLAINTIFFS 

8. Plaintiffs Kari L. Chin and Deborah E. Chin have been in a committed relationship 

for fifteen years. The couple married in September 2013 in Boston, Massachusetts. Kari works as 

a social worker with a local school district. Deborah formerly taught elementary school, but now 

is a stay-at-home mother to their two children. Deborah gave birth to their daughter, E.K.C., in 

2013. Kari gave birth to their son, A.V.C., on February 25, 2015, after Florida began recognizing 

the marriages of same-sex couples. A.V.C. was conceived through donor insemination. They are 
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raising both children together. They meet all of Florida’s qualifications for the issuance of a birth 

certificate with both spouses’ names listed. When Kari and Deborah’s son was born in 2015, 

however, the Bureau of Vital Statistics refused to issue a birth certificate with both spouses’ names 

listed. Kari and Deborah wish to receive a birth certificate with both spouses’ names listed.  

9. Plaintiffs Alma A. Vezquez and Yadira Arenas have been in a committed 

relationship for three years. The couple married in New York on June 26, 2013. Alma works as a 

medical assistant in a pediatric office. Yadira works as a pharmacy technician. Alma gave birth to 

their daughter, A.I.A., in 2015, after Florida began recognizing marriages of same-sex couples, 

and they are raising their child together. A.I.A. was conceived through donor insemination. They 

meet all of Florida’s qualifications for the issuance of a birth certificate with both spouses listed 

as parents. When Alma and Yadira’s daughter was born on March 31, 2015, the Bureau of Vital 

Statistics refused to issue a birth certificate with both spouses listed as their daughter’s parents, 

and Alma was told that she had to be listed as an unmarried woman on the form. Alma and Yadira 

wish to receive a birth certificate with both spouses listed as their daughter’s parents.  

10. Plaintiffs Catherina M. Pareto and Karla P. Arguello have been in a committed 

relationship for fifteen years. The couple married in Miami on January 5, 2015. Catherina owns 

and operates a financial planning firm, and Karla is a stay-at-home mother to the couple’s adopted 

son, who is two-and-a-half years old. Karla gave birth to twins M.A.P-A. and L.R.P.-A. on August 

6, 2015, after Florida began recognizing marriages of same-sex couples. M.A.P-A. and L.R.P.-A. 

were conceived through in-vitro fertilization. Karla and Catherina meet all of Florida’s 

qualifications for the issuance of a birth certificate with both spouses listed as parents of the twins. 

However, when the hospital’s department of medical records contacted the couple about their birth 

certificate on August 7, 2015, the hospital told the couple that they could not list both parents on 
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the birth certificate. Catherina and Karla wish to receive a birth certificate with both spouses listed 

as the twins’ parents. 

11. Plaintiff Equality Florida Institute, Inc. is the state’s largest civil rights organization 

dedicated to securing full equality for Florida’s lesbian, gay, bisexual, and transgender (LGBT) 

community. The organization has many members throughout the state. Since its inception, the 

organization has represented the interests of LGBT Floridians through public education, coalition-

building, advocacy, and grassroots organizing. Equality Florida Institute also coordinates public 

education campaigns and events for policymakers, LGBT people, and the public at large on issues 

affecting the LGBT community. Equality Florida Institute’s members include many same-sex 

couples throughout Florida, including married same-sex couples who have had children during the 

marriage or who intend to do so. Equality Florida Institute brings this action in an associational 

capacity on behalf of its members who are married same-sex couples who have had children in 

Florida during the marriage but were not provided with a birth certificate listing both spouses as 

parents, or who intend to have children in the future and wish to receive an accurate birth certificate 

listing both spouses as parents, on the same terms and conditions as Defendants issue such accurate 

birth certificates to married opposite-sex couples. 

THE DEFENDANTS 

12. Defendant John H. Armstrong is Surgeon General and Secretary of Health for the 

State of Florida. In his official capacity, Surgeon General Armstrong directs the Department of 

Health, which is responsible for establishing an office of vital statistics under the direction of a 

State Registrar for the uniform and efficient registration, compilation, storage, and preservation of 

all vital records in the state. See Fla Stat. § 382.003(1). Surgeon General Armstrong is a person 

within the meaning of 42 U.S.C. § 1983 and was acting under color of state law at all times relevant 

to this complaint. He is sued in his official capacity.  
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13. Defendant Kenneth Jones is State Registrar for the State of Florida. In his official 

capacity, State Registrar Jones is responsible for directing the Bureau of Vital Statistics to oversee 

the uniform and efficient registration, compilation, storage, and preservation of all vital records in 

the state, including the issuance and amendment of birth certificates. See Fla Stat. §§ 382.003(1), 

382.013, 382.016. State Registrar Jones is a person within the meaning of 42 U.S.C. § 1983 and 

was acting under color of state law at all times relevant to this complaint. He is sued in his official 

capacity.     

JURISDICTION AND VENUE 

14. Plaintiffs bring this action under 42 U.S.C. § 1983 to redress the deprivation under 

color of state law of rights secured by the United States Constitution. 

15. This Court has jurisdiction of the subject matter of this action pursuant to 28 U.S.C. 

§§ 1331 and 1343 because the matters in controversy arise under the Constitution and laws of the 

United States. This Court has personal jurisdiction over Plaintiffs and Defendants. 

16. Venue is proper in this Court under 28 U.S.C. § 1391(b)(1) and (2) because one or 

more Defendants reside in this District and Division and all Defendants reside in this State, and 

because a substantial part of the acts and events giving rise to this Complaint occurred in this 

District and Division. 

17. This Court has authority to enter a declaratory judgment and to provide preliminary 

and permanent injunctive relief pursuant to Rules 57 and 65 of the Federal Rules of Civil Procedure 

and 28 U.S.C. §§ 2201 and 2202.  

FACTUAL BACKGROUND 

18. Kari L. Chin first contacted the Bureau of Vital Statistics on December 19, 2014 to 

ask whether her spouse, Deborah E. Chin, would be listed on their son’s birth certificate when he 

was born. Kari followed up with the Bureau of Vital Statistics six times between December 2014 
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and February 2015, on January 7, 2015, January 16, 2015, January 20, 2015, January 23, 2015, 

January 29, 2015, and February 6, 2015, corresponding and speaking with the Manager of the 

Amendments and Corrections Unit, Betty Shannon, and Defendant Kenneth Jones, the State 

Registrar. Kari was repeatedly told that no changes in birth certificate procedure had been 

announced and that the agency was waiting for advice from their general counsel. However, when 

Kari contacted the office of the Attorney General on February 8, 2015, Gerry Hammond, Senior 

Assistant Attorney General, asserted that the Attorney General “has no authority to direct the State 

Registrar or the Bureau of Vital Statistics to accomplish this task in a particular way” in an email 

dated February 9, 2015. On February 18, 2015, Kari contacted Governor Rick Scott, whose office 

responded on February 19 directing Kari to talk to Ken Jones at the Bureau of Vital Statistics.   

19. On February 25, 2015, Kari gave birth to her and Deborah’s son, A.V.C. When 

Kari and Deborah submitted the information for A.V.C.’s birth certificate, the hospital contacted 

the Bureau of Vital Statistics and was told that the couple could not list both spouses’ names on 

the birth certificate. When the birth certificate was issued, it only listed Kari as the mother and did 

not list Deborah as their son’s other parent. The space on the certificate where the other parent 

would have been listed was blank, and the certificate did not state whether Kari was married or 

unmarried. 

20. On March 31, 2015, Alma gave birth to her daughter with Yadira, A.I.A. When 

Alma and Yadira submitted the information for A.I.A.’s birth certificate, they were not allowed to 

list Yadira as a parent and Alma was not allowed to list herself as married on the form and was 

told that she must be listed as single. Because they were not allowed to apply for an accurate birth 

certificate listing both of them as parents, Alma and Yadira did not proceed further with the 

application process, as they did not wish to receive an inaccurate and incomplete birth certificate. 
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21. On August 6, 2015, Karla gave birth to her twins with Catherina, M.A.P.-A. and 

L.R.P.-A. When Karla and Catherina submitted the information for M.A.P.-A.’s and L.R.P.-A.’s 

birth certificates, they were not allowed to list Catherina as a parent. Because they were not allowed 

to apply for accurate birth certificates listing both of them as parents, Catherina and Karla did not 

proceed further with the application process, as they did not wish to receive an inaccurate and 

incomplete birth certificate. 

GENERAL ALLEGATIONS 

22. When one spouse gives birth while married, Florida law requires Defendants to list 

both spouses as parents on a child’s birth certificate. The Florida Vital Statistics Act requires that 

“[i]f the mother is married at the time of birth, the name of the husband shall be entered on the 

birth certificate as the father of the child, unless paternity has been determined otherwise by a court 

of competent jurisdiction.” Fla. Stat. § 382.013(2)(a) (emphasis added). This provision is 

mandatory and requires the Bureau of Vital Statistics to provide birth certificates to married 

couples that include the names of both spouses as parents unless a court has declared that a person 

other than the mother’s spouse is the child’s parent. When married opposite-sex couples have 

children in Florida, Defendants routinely list both spouses on the birth certificate as required by 

Florida law. 

23. In Obergefell v. Hodges, the United States Supreme Court held that all states—

including the State of Florida—must provide married same-sex couples with the full “constellation 

of benefits” associated with marriage “on the same terms and conditions as opposite-sex couples.” 

135 S. Ct. at 2601, 2605. The Supreme Court also expressly held that this “constellation of 

benefits” includes birth certificates that list the names of both spouses. See id. at 2601 (listing 

“birth and death certificates” as examples of marital protections that must now be afforded equally 

to married same-sex couples).   
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24. States may not, consistent with the Fourteenth Amendment, deny rights, 

obligations, conditions, or benefits of marriage based on the sex of the spouses. See Obergefell, 

135 S. Ct. 2584; see also Brenner, 999 F. Supp. 2d 1278; Pareto, slip op. at 25. Just as these 

precedents require the issuance of marriage licenses to same-sex couples notwithstanding the use 

of gendered terms such as “husband” and “wife” or “man” and “woman” in state laws concerning 

marriage licenses, these precedents also require Florida to provide married same-sex couples and 

their children with the same rights and protections provided to married opposite-sex couples and 

their children, notwithstanding the use of gendered terms in Section 382.013(2)(a).    

25. Defendants’ refusal to issue birth certificates to children born to married same-sex 

parents on the same terms and conditions as to children born to married opposite-sex parents 

subjects these families to serious ongoing harm, marking these families as unequal and making it 

more difficult for the Plaintiff couples to access important benefits and protections that married 

opposite-sex parents can obtain for their children by producing an accurate two-parent birth 

certificate. 

26. In particular, Defendants’ refusal to issue birth certificates to married same-sex 

couples on the same terms and conditions as married opposite-sex couples pursuant to Section 

382.013(2)(a) effectively prevents one of the parents in each of the Plaintiff couples from being 

able to exercise parental authority over her child or children in a wide array of circumstances, 

including enrolling the child(ren) in school, Florida Statutes, Section 1003.21(4), daycare, Florida 

Statutes, Section 1002.53(4)(b), or many extracurricular activities; obtaining a passport for the 

child(ren) and traveling with the child(ren) internationally, Passports for Minors Under 16, United 

States Department of State, http://travel.state.gov/content/passports/english/passports/under-

16.html (last visited Aug. 12, 2015); obtaining a Social Security card for the child(ren), Learn 
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What Documents You Need To Get A Social Security Card, Social Security Administration, 

http://www.ssa.gov/ssnumber/ss5doc.htm (last visited Aug. 12, 2015); and making medical 

decisions for the child(ren).   

27. In addition, because of Defendants’ refusal to issue accurate birth certificates, 

Plaintiffs and other similarly situated married same-sex couples are unable to produce a birth 

certificate in order to enroll their children for benefits from government agencies or employers, 

such as for purposes of enrolling a child on a parent’s insurance plan or for applying for Social 

Security survivor benefits to the child in the event of the parent’s death. See Benefits for Children, 

Social Security Administration, http://www.ssa.gov/pubs/EN-05-10085.pdf (last visited Aug. 12, 

2015).  

28. While married same-sex couples may try to explain the discrepancies in the birth 

certificates and may in some instances ultimately be able to establish both parents’ equal claim to 

make decisions on behalf of the child or to obtain some benefits through other legal methods, the 

uncertainty, time, inconvenience, and expense of these requirements imposes a heavy burden on 

these families and treats them unequally. The need to explain or establish a parental relationship 

through other means also invades the privacy of married same-sex couples’ families and exposes 

them to stigma, humiliation, and discrimination. 

29. These burdens deprive these married couples and their children of the very security 

and protection that the protections given to married parents under Florida law designed to secure. 

Obergefell, 135 S. Ct. at 2600-01; United States v. Windsor, 133 S. Ct. 2675, 2694, 2695 (2013). 

30. Defendants’ refusal to apply Section 382.013(2)(a) equally to same-sex spouses 

also demeans Plaintiffs’ families and treats them as having lesser value than other families and as 

being unworthy of legal recognition and support. This discriminatory treatment of married same-
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sex couples’ familial relationships damages them and their children by facilitating and encouraging 

public and private discrimination, by stripping them of privacy and dignity, and by stigmatizing 

their relationships and families. Windsor, 133 S. Ct. at 2695, 2696; Obergefell, 135 S. Ct. at 2604. 

31. In sum, Defendants’ discriminatory denial of accurate two-parent birth certificates 

to Plaintiffs and their children pursuant to Section 382.013(2)(a) denies these families the privacy, 

dignity, legitimacy, security, support, and protections available to similarly-situated married 

opposite-sex parents and their children. There is no justification, let alone a constitutionally 

adequate one, for imposing these harms on the Plaintiffs’ families. 

CLAIMS FOR RELIEF 

COUNT I: 

INFRINGEMENT OF THE FUNDAMENTAL RIGHT TO MARRY 

 

32. Plaintiffs incorporate by reference and re-allege all of the preceding paragraphs of 

this complaint as though fully set forth herein. 

33. The Fourteenth Amendment to the United States Constitution, enforceable pursuant 

to 42 U.S.C. § 1983, provides that no state shall “deprive any person of life, liberty, or property, 

without due process of law.”  U.S. Const. amend. XIV, § 1. 

34. Defendants’ refusal, under color of state law, to issue birth certificates to Plaintiffs 

and other married same-sex couples under Section 382.013(2)(a) on the same terms and conditions 

as opposite-sex couples violates the due process guarantee of the Fourteenth Amendment both 

facially and as applied to Plaintiffs. 

35. In Obergefell, the Supreme Court held that the right to marry and to receive all of 

the governmental rights, benefits, and responsibilities that are provided to legal spouses and their 

children under state and federal law is a fundamental right protected by the Due Process Clause of 

the Fourteenth Amendment. 135 S. Ct. at 2601, 2605. As the Court explained, legally protected 
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“aspects of marital status include: taxation; inheritance and property rights; rules of intestate 

succession; spousal privilege in the law of evidence; hospital access; medical decisonmaking 

authority; adoption rights; the rights and benefits of survivors; birth and death certificates; 

professional ethics rules; campaign finance restrictions; workers’ compensation benefits; health 

insurance; and child custody, support, and visitation rules.” Id. at 2601 (emphasis added). 

Defendants’ refusal to issue birth certificates to married same-sex couples under Section 

382.013(2)(a) on the same terms and conditions as to married opposite-sex couples infringes upon 

Plaintiffs’ fundamental right to marry and to receive all of the rights and benefits given to other 

married couples under Florida law. Id. 

36. Defendants’ refusal to issue birth certificates to married same-sex couples under 

Section 382.013(2)(a) on the same terms and conditions as to opposite-sex couples violates the 

Due Process Clause because it cannot satisfy the heightened level of scrutiny that applies to a 

deprivation of the fundamental right to marry, and is not even rationally related to a legitimate 

governmental interest. 

37. There is a bona fide adversity of interests between the Plaintiffs and the Defendants 

concerning these constitutional rights of Plaintiffs guaranteed by the Due Process Clause of the 

Fourteenth Amendment. 

38. Plaintiffs have no adequate remedy at law to redress the wrongs alleged herein, 

which are of a continuing nature and will cause them irreparable harm. 

39. Accordingly, Plaintiffs are entitled to declaratory and injunctive relief as requested 

in this Complaint. 
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COUNT II: 

DENIAL OF EQUAL PROTECTION OF THE LAWS 

40. Plaintiffs repeat and incorporate by reference all of the above allegations of this 

Complaint as though fully set forth herein. 

41. The Fourteenth Amendment, enforceable pursuant to 42 U.S.C. § 1983, provides 

that no state shall “deny to any person within its jurisdiction the equal protection of the laws.”  

U.S. Const. amend. XIV, § 1. 

42. Married same-sex couples such as Plaintiffs are similarly situated to married 

opposite-sex couples in all respects relevant to Defendants’ issuance of birth certificates pursuant 

to Section 382.013(2)(a). Nevertheless, Defendants issue accurate birth certificates listing both 

spouses as parents to the children of married opposite-sex couples as required by Section 

382.013(2)(a) but refuse to issue such birth certificates to the children of married same-sex 

couples. 

43. As the Supreme Court recognized in Obergefell, denying same-sex couples full and 

equal access to the constellation of governmental rights, benefits, and responsibilities that 

accompany marriage violates the Equal Protection Clause of the Fourteenth Amendment. 135 S. 

Ct. at 2601, 2605. Defendants’ refusal to issue birth certificates pursuant to Section 382.013(2)(a) 

to married same-sex couples on the same terms and conditions as married opposite-sex couples 

denies them equal protection of the laws. Id. 

44. Defendants’ refusal to issue accurate two-parent birth certificates to married same-

sex couples pursuant to Section 382.013(2)(a) denies those couples and their children equal dignity 

and respect, treats same-sex couples and their children as second-class citizens (and their legal 

marriages as second-class marriages), and invites private bias and discrimination by instructing all 
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persons with whom same-sex couples interact, including their own children, that their marriages 

are less worthy than the marriages of others. Windsor, 133 S. Ct. at 2695, 2696.   

45. Defendants’ refusal to issue birth certificates to married same-sex couples pursuant 

to Section 382.013(2)(a) on the same terms and conditions as opposite-sex couples is 

unconstitutional on its face and as applied to Plaintiffs.   

46. Defendants’ refusal to issue birth certificates to Plaintiffs and other married same-

sex couples pursuant to Section 382.013(2)(a) on the same terms and conditions as to opposite-sex 

couples is subject to heightened scrutiny under the Equal Protection Clause. 

47. Defendants’ conduct is not rationally related to the furtherance of any legitimate 

government interest, let alone narrowly tailored to substantially advance any compelling or 

important government interest. 

48. The irrationality of Defendants’ refusal to treat married same-sex parents equally 

to married opposite-sex parents under Section 382.013(2)(a) is underscored by Defendants’ 

issuance of birth certificates listing both parents to children adopted by same-sex parents, including 

the son adopted by Plaintiffs Karla and Catherina.     

49. There is a bona fide adversity of interests between the Plaintiffs and the Defendants 

concerning these constitutional rights of Plaintiffs guaranteed by the Equal Protection Clause of 

the Fourteenth Amendment. 

50. Plaintiffs have no adequate remedy at law to redress the wrongs alleged herein, 

which are of a continuing nature and will cause them irreparable harm. 

51. Accordingly, Plaintiffs are entitled to declaratory and injunctive relief as requested 

in this Complaint. 
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PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs respectfully request that this Court enter judgment as follows: 

 A. Declaring that Florida’s refusal to apply Section 382.013(2)(a) equally to married 

same-sex couples and to issue accurate two-parent birth certificates to married same-sex couples 

pursuant to Section 382.013(2)(a) on the same terms and conditions as it does for married opposite-

sex couples violates the Due Process and Equal Protection Clauses of the Fourteenth Amendment 

of the United States Constitution. 

 B. Enjoining Defendants from refusing to issue accurate birth certificates to Plaintiff 

couples and other married same-sex couples pursuant to Section 382.013(2)(a) on the same terms 

and conditions as they do to married opposite-sex couples, including the issuance of birth 

certificates listing both spouses as the parents of children born during the marriage. 

 C. Requiring Defendants to issue corrected birth certificates listing both spouses as 

parents pursuant to Section 382.013(2)(a) to the Plaintiff couples and, upon request, to other 

married same-sex couples in which one of the spouses gave birth in Florida during their marriage 

and who were not provided with a birth certificate listing both parents as required by Section 

382.013(2)(a), without charging such couples any fees that would otherwise apply to issuance of 

a corrected birth certificate. 

 D. Awarding Plaintiffs costs of suit herein, including reasonable attorneys’ fees 

pursuant to 42 U.S.C. § 1988; and 

 E. Granting such other and further relief as the Court deems just and proper. 

Respectfully Submitted, 

_/s/ Mary B. Meeks   _____________ 

Mary B. Meeks (Fla. Bar No. 769533) 

Mary Meeks, P.A. 

P.O. Box 536758                     

Orlando, Florida 32853 
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Telephone: (407) 362-7879 

Email: marybmeeks@aol.com  

 

Elizabeth Schwartz (Fla. Bar No. 114855)* 

ELIZABETH F. SCHWARTZ, PA 

690 Lincoln Road, Suite 304 

Miami Beach, FL 33139 

Telephone: (305) 674-9222 

Facsimile: (305) 674-9002 

E-mail: eschwartz@sobelaw.com 

      

Shannon P. Minter (Cal. Bar No. 168907)*  

Christopher F. Stoll (Cal. Bar No. 179046)*  

Amy Whelan (Cal. Bar No. 215675)* 

Catherine P. Sakimura (Cal. Bar No. 

246463)*   

National Center for Lesbian Rights  

870 Market Street, Suite 370  

San Francisco, California 94102  

Telephone: (415) 392-6257 

Facsimile: (415) 392-8442  

Email: SMinter@nclrights.org  

 

*Admission to N.D. Fla. forthcoming 

 

COUNSEL FOR PLAINTIFFS 
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From: Stearns, Heather
To: Gibson, Ben; Cerio, Tim
Subject: Fwd: RE: Joint Stip and Order of Dismissal
Date: Thursday, August 13, 2015 4:27:09 PM
Attachments: 2015.08.13 JOINT STIP FOR DISMISSAL.rtf

Sent from Outlook

---------- Forwarded message ----------
From: "Natalie Sheffield" <nsheffield@andrewslawoffice.com>
Date: Thu, Aug 13, 2015 at 12:46 PM -0700
Subject: RE: Joint Stip and Order of Dismissal
To: "'Thomas Bishop'" <tbishop@tannerbishop.com>, "Steven R. Andrews"
 <sandrews@andrewslawoffice.com>, "Stearns, Heather"
 <Heather.Stearns@eog.myflorida.com>

 
 

From: Thomas Bishop [mailto:tbishop@tannerbishop.com] 
Sent: Thursday, August 13, 2015 3:41 PM
To: Steven R. Andrews <sandrews@andrewslawoffice.com>; 'Heather.stearns@eog.myflorida.com'
 <Heather.stearns@eog.myflorida.com>
Cc: Natalie Sheffield <nsheffield@andrewslawoffice.com>
Subject: RE: Joint Stip and Order of Dismissal
 

No, if you can just put my name under the signature block and hers below that
 it would be fine. Thanks.
 
 
 
                                                        TEB

Thomas E. Bishop
Tanner Bishop
One Independent Drive, Suite 1700
Jacksonville, Florida 32202
Direct Line:   (904) 446-2984
Main Tel:       (904) 598-0034
Facsimile:      (904) 598-0395
Email:  tbishop@tannerbishoplaw.com

CONFIDENTIALITY NOTE:  The information contained in this transmission is privileged and confidential
 information intended only for the use of the individual or entity named above.  If the reader of this message is
 not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
 communication is strictly prohibited.  If you have received this transmission in error, do not read it.  Please



 immediately reply to the sender that you have received this communication in error and then delete it.  Thank
 you.

CIRCULAR 230 NOTICE:  To comply with U.S. Treasury Department and IRS regulations, we are required to advise
 you that, unless expressly stated otherwise, any U.S. federal tax advice contained in this email, including
 attachments to this email, is not intended or written to be used, and cannot be used, by any person for the
 purpose of (i) avoiding penalties under the U.S. Internal Revenue Code, or (ii) promoting, marketing or
 recommending to another party any transaction or matter addressed in this email or attachment.
 

From: Steven R. Andrews [mailto:sandrews@andrewslawoffice.com] 
Sent: Thursday, August 13, 2015 3:37 PM
To: Thomas Bishop; 'Heather.stearns@eog.myflorida.com'
Cc: Natalie Sheffield
Subject: RE: Joint Stip and Order of Dismissal
 

Should I take Heather off? Your name is on there.
 

From: Thomas Bishop [mailto:tbishop@tannerbishop.com] 
Sent: Thursday, August 13, 2015 2:13 PM
To: Steven R. Andrews <sandrews@andrewslawoffice.com>; 'Heather.stearns@eog.myflorida.com'
 <Heather.stearns@eog.myflorida.com>
Cc: Natalie Sheffield <nsheffield@andrewslawoffice.com>
Subject: RE: Joint Stip and Order of Dismissal
 

Looks fine Steve, with one change. Can you please put my name for signature ?
  
 
 
 
                                                        TEB

Thomas E. Bishop
Tanner Bishop
One Independent Drive, Suite 1700
Jacksonville, Florida 32202
Direct Line:   (904) 446-2984
Main Tel:       (904) 598-0034
Facsimile:      (904) 598-0395
Email:  tbishop@tannerbishoplaw.com

CONFIDENTIALITY NOTE:  The information contained in this transmission is privileged and confidential
 information intended only for the use of the individual or entity named above.  If the reader of this message is
 not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
 communication is strictly prohibited.  If you have received this transmission in error, do not read it.  Please
 immediately reply to the sender that you have received this communication in error and then delete it.  Thank
 you.

CIRCULAR 230 NOTICE:  To comply with U.S. Treasury Department and IRS regulations, we are required to advise
 you that, unless expressly stated otherwise, any U.S. federal tax advice contained in this email, including



Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 
NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

 attachments to this email, is not intended or written to be used, and cannot be used, by any person for the
 purpose of (i) avoiding penalties under the U.S. Internal Revenue Code, or (ii) promoting, marketing or
 recommending to another party any transaction or matter addressed in this email or attachment.
 

From: Steven R. Andrews [mailto:sandrews@andrewslawoffice.com] 
Sent: Thursday, August 13, 2015 12:59 PM
To: 'Heather.stearns@eog.myflorida.com'; Thomas Bishop
Cc: Natalie Sheffield
Subject: Joint Stip and Order of Dismissal
 

Counsel,
 

Pursuant to the Settlement Agreement, please let me know if this stip and order is
 acceptable to you.  I would like to hear from you today by 5 because it needs to be
 filed tomorrow.
 
 
 
 

 
 
 
 
 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

 
STEVEN R. ANDREWS, 
 
 Petitioner, 
vs.        CASE NO.  2013 CA 3280  
      
THE EXECUTIVE OFFICE OF THE 
GOVERNOR, STATE OF FLORIDA, 
 

Respondent. 
______________________________________________/ 
 

JOINT STIPULATION FOR DISMISSAL WITH PREJUDICE 
 

The Parties, pursuant to 1.420, Florida Rules of Civil Procedure, hereto notify the Court 

that a settlement agreement has been reached and has been executed and affirmed.  Accordingly, 

the Parties jointly stipulate to the dismissal of this action including all claims in the above 

referenced matter.  Each Party agrees to bear its own costs and fees. 

Dated this ___ day of August 2015. 

SO STIPULATED:     SO STIPULATED: 

        
_         
THOMAS E. BISHOP (FBN: 0956236)  STEVEN R. ANDREWS (FBN: 0263680) 
tbishop@tannerbishop.com    sandrews@andrewslawoffice.com 
One Independent Drive, Suite 1700   Law Offices of Steven R. Andrews, P.A. 
Jacksonville, FL 32202    822 Monroe Street 
Tel: (904) 598-0034     Tallahassee, Florida 32303 
       Tel:  (850) 681-6416   
       Fax: (850) 681-6984 
        Attorney for Petitioner, Steven Andrews 
HEATHER STEARNS (FBN: 595411)  
Heather.stearns@eog.myflorida.com 
The Executive Office of the Governor  
State of Florida  
PL-04 The Capitol 
Tallahassee, FL 32399 
Tel: (850) 717-9310  
Attorneys for Respondent, EOG 
 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

 
STEVEN R. ANDREWS, 
 
 Petitioner, 
vs.        CASE NO.  2013 CA 3280  
      
THE EXECUTIVE OFFICE OF THE 
GOVERNOR, STATE OF FLORIDA, 

Respondent. 
______________________________________________/ 

 
ORDER ON JOINT STIPULATION FOR DISMISSAL WITH PREJUDICE 

    
THIS MATTER, having come before the Court on the Joint Stipulation for Dismissal 

with Prejudice and the Court having reviewed same and being otherwise fully advised, it is 

hereby: 

ORDERED and ADJUDGED that: 

1. The case shall be dismissed with prejudice with each side to bear their own costs 

and fees. 

DONE and ORDERED this ____ day of _______, 2015 in Tallahassee, Leon County, 

Florida. 

 

         ________________________ 
         CHARLES DODSON 

Circuit Judge in and for the 
Second Judicial Circuit, 
Leon County, Florida 

 
Copies to: 
 
Steven R. Andrews, Esquire 
Heather Stearns, Esquire 
Thomas Bishop, Esquire  



From: Stearns, Heather
To: Gibson, Ben; Cerio, Tim
Subject: Fwd: RE: Joint Stip and Order of Dismissal
Date: Thursday, August 13, 2015 3:24:09 PM

Sent from Outlook

---------- Forwarded message ----------
From: "Thomas Bishop" <tbishop@tannerbishop.com>
Date: Thu, Aug 13, 2015 at 11:13 AM -0700
Subject: RE: Joint Stip and Order of Dismissal
To: "'Steven R. Andrews'" <sandrews@andrewslawoffice.com>, "Stearns, Heather"
 <Heather.Stearns@eog.myflorida.com>
Cc: "Natalie Sheffield" <nsheffield@andrewslawoffice.com>

Looks fine Steve, with one change. Can you please put my name for signature ?
  
 
 
 
                                                        TEB

Thomas E. Bishop
Tanner Bishop
One Independent Drive, Suite 1700
Jacksonville, Florida 32202
Direct Line:   (904) 446-2984
Main Tel:       (904) 598-0034
Facsimile:      (904) 598-0395
Email:  tbishop@tannerbishoplaw.com

CONFIDENTIALITY NOTE:  The information contained in this transmission is privileged and confidential
 information intended only for the use of the individual or entity named above.  If the reader of this message is
 not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
 communication is strictly prohibited.  If you have received this transmission in error, do not read it.  Please
 immediately reply to the sender that you have received this communication in error and then delete it.  Thank
 you.

CIRCULAR 230 NOTICE:  To comply with U.S. Treasury Department and IRS regulations, we are required to advise
 you that, unless expressly stated otherwise, any U.S. federal tax advice contained in this email, including
 attachments to this email, is not intended or written to be used, and cannot be used, by any person for the
 purpose of (i) avoiding penalties under the U.S. Internal Revenue Code, or (ii) promoting, marketing or
 recommending to another party any transaction or matter addressed in this email or attachment.
 

From: Steven R. Andrews [mailto:sandrews@andrewslawoffice.com] 



Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 
NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

Sent: Thursday, August 13, 2015 12:59 PM
To: 'Heather.stearns@eog.myflorida.com'; Thomas Bishop
Cc: Natalie Sheffield
Subject: Joint Stip and Order of Dismissal
 

Counsel,
 

Pursuant to the Settlement Agreement, please let me know if this stip and order is
 acceptable to you.  I would like to hear from you today by 5 because it needs to be
 filed tomorrow.
 
 
 
 

 
 
 
 
 



From: Gibson, Ben
To: Cerio, Tim
Subject: FW: Case No. 01-15-0004-3761 Notice of Mutually Agreed Upon Selection of Mediator
Date: Thursday, August 13, 2015 2:49:17 PM
Attachments: imagebc5ce2.png@0a27f32a.10a946e1

FYI
 

From: Marvin Harris [mailto:HarrisM@adr.org] 
Sent: Thursday, August 13, 2015 2:39 PM
To: 'Maine, Jason' <Jason.Maine@myfloridalicense.com>
Cc: richardb@gtlaw.com; jwebster@hobbsstraus.com; jshore2@semtribe.com;
 dwhittlesey@dickinsonwright.com; rstocker@dickinsonwright.com; Gibson, Ben
 <ben.gibson@eog.myflorida.com>
Subject: RE: Case No. 01-15-0004-3761 Notice of Mutually Agreed Upon Selection of Mediator
 
Counsel,
 
I spoke to Mr. Brewer about serving as mediator for this matter and he has declined to serve due to
 scheduling conflicts.  Please let me know if you would like to review the list and agree to another
 arbitrator.
 
Thank you.
 
Marvin C. Harris
Manager of ADR Services
 
 

Marvin Harris

Manager of ADR Services
American Arbitration Association
2200 Century Parkway Suite 300
Atlanta, GA 30345
www.adr.org
T:888 320 3502
F:877 395 1388

 

The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the
 recipient(s) listed above. Any review, use, disclosure, distribution or copying of this transmittal is prohibited except by or on behalf of the
 intended recipient. If you have received this transmittal in error, please notify me immediately by reply email and destroy all copies of the
 transmittal. Thank you.

 

From: Maine, Jason [mailto:Jason.Maine@myfloridalicense.com] 
Sent: Tuesday, August 11, 2015 5:27 PM
To: Marvin Harris
Cc: richardb@gtlaw.com; jwebster@hobbsstraus.com; jshore2@semtribe.com;
 dwhittlesey@dickinsonwright.com; rstocker@dickinsonwright.com; ben.gibson@eog.myflorida.com



Subject: Case No. 01-15-0004-3761 Notice of Mutually Agreed Upon Selection of Mediator
 
Mr. Harris,
 
Please find attached a correspondence reflecting a mutually agreed upon selection of mediator by
 the State of Florida and the Seminole Tribe of Florida.
 
If you have any questions, please do not hesitate to contact me.
 
Sincerely,
 

Jason L. Maine
Chief Attorney, Pari-Mutuel Wagering
Department of Business and Professional Regulation
1940 N. Monroe Street, Suite #40
Tallahassee, Florida 32399-2202
(850) 717-1768 Voice
(850) 921-9186 Fax
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From: Roopnarine, Rachel
To: Accardo, Brian; Acree, Shayna; Arteaga, Sophia; Aschauer, Fred; Bartlett, Drew; Brown, Fawn; Brown, Jeffrey;

 Caspary, Jorge; Chapman, Joseph; Chisolm, Jack; Cobb, Paula; Deal, Tori; Ffolkes, Francine; Gaskin, Carla;
 Halpin, Mike; Herndon, Jane; Hewitt, Betsy; Hoenstine, Krystle; Ketchel, Andrew; Marsh, Amanda; Meyers,
 Alissa; Morgan, Larry; Morris, Kristine P.; Penrod, Peter; Reardon, Bevin; Richardson, Yolonda; Sawyer, Thomas;
 Schmaulfuss, Belva; Steverson, Jon; Cerio, Tim; Williams, Robert A.; Wilson, Mary; Wolfe, Justin G.; Zeiler,
 Lennie

Cc: Roopnarine, Rachel
Subject: OGC Weekly Report for the Week of 080315-080715
Date: Thursday, August 13, 2015 2:25:47 PM
Attachments: image001.png

Weekly Report 080715.pdf

 
 
 
 

RACHEL ROOPNARINE
ASSISTANT TO CRAIG D.VARN, GENERAL COUNSEL  AND
ROBERT A. WILLIAMS, CHIEF DEPUTY GENERAL COUNSEL
Florida Department of Environmental Protection
3900 Commonwealth Blvd., Room -1051J
Tallahassee, Florida 32399-3000
T: 850.245.2293 |  Fax: 850.245.2021
 

 
 













From: Blake, Britney
To: Cerio, Tim
Subject: Letter from Laura Stuzin
Date: Thursday, August 13, 2015 2:16:18 PM
Attachments: 20150813103531500.pdf

Good Afternoon Mr. Cerio,
Attached to this email please find a copy of a letter addressed to you by Judge
 Laura Anne Stuzin. Thank you and have a wonderful afternoon.
 
Britney Gordon-Blake
Judicial Assistant to the Honorable
Judge Laura Anne Stuzin
County Court Civil, Div. 01 (Location 25)
Coral Gables Branch Court, Room 1-6
3100 Ponce De Leon, Coral Gables, FL 33134
P: (305)569-2518, F: (305)569-4220
Email: BBlake@jud11.flcourts.org
Judge’s Webpage:
http://www.jud11.flcourts.org/juddirdetails.aspx?judgeid=1099&sectionid=79
 
 











From: Allen Winsor
To: Heekin, Jack; Cerio, Tim; Varn, Craig
Subject:

From: "CKise@foley.com" <CKise@foley.com>
To: "Philip.Perry@lw.com" <Philip.Perry@lw.com>, "ABID.QURESHI@LW.com"
 <ABID.QURESHI@LW.com>, "Claudia.O'Brien@lw.com" <Claudia.O'Brien@lw.com>, "John.Cooper@lw.com"
 <John.Cooper@lw.com>, "tom@aqualawyers.com" <tom@aqualawyers.com>, "don@aqualawyers.com"
 <don@aqualawyers.com>
Cc: "allen.winsor@myfloridalegal.com" <allen.winsor@myfloridalegal.com>, "JMcKee@foley.com"
 <JMcKee@foley.com>, "ALosey@foley.com" <ALosey@foley.com>, "CKise@foley.com" <CKise@foley.com>
Date: 08/13/2015 01:07 PM
Subject

 
 
 
 

 
 
 

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.





From: Steven R. Andrews
To: Cerio, Tim
Subject: FW: Joint Stip and Order of Dismissal
Date: Thursday, August 13, 2015 1:17:40 PM

Do you want me to replace Heather Stearns with your name? I don’t know if Tanner
 is in.  To save time, I can just substitute you for Heather unless you want me to put
 Ben Gibson?
 

From: Stearns, Heather [mailto:Heather.Stearns@eog.myflorida.com] 
Sent: Thursday, August 13, 2015 1:01 PM
To: Steven R. Andrews <sandrews@andrewslawoffice.com>
Subject: Automatic reply: Joint Stip and Order of Dismissal
 
I am currently out of the office on maternity leave. I will be checking my e-mails; however, if
 you require immediate assistance, please contact (850) 717-9310.



Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 
NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

From: Stearns, Heather
To: Gibson, Ben; Cerio, Tim
Subject: Fwd: Joint Stip and Order of Dismissal
Date: Thursday, August 13, 2015 1:02:19 PM
Attachments: 2015.08.13 JOINT STIP FOR DISMISSAL.rtf

Sent from Outlook

---------- Forwarded message ----------
From: "Steven R. Andrews" <sandrews@andrewslawoffice.com>
Date: Thu, Aug 13, 2015 at 10:00 AM -0700
Subject: Joint Stip and Order of Dismissal
To: "Stearns, Heather" <Heather.Stearns@eog.myflorida.com>,
 "'tbishop@tannerbishop.com'" <tbishop@tannerbishop.com>
Cc: "Natalie Sheffield" <nsheffield@andrewslawoffice.com>

Counsel,
 

Pursuant to the Settlement Agreement, please let me know if this stip and order is
 acceptable to you.  I would like to hear from you today by 5 because it needs to be
 filed tomorrow.
 
 
 
 

 
 
 
 
 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

 
STEVEN R. ANDREWS, 
 
 Petitioner, 
vs.        CASE NO.  2013 CA 3280  
      
THE EXECUTIVE OFFICE OF THE 
GOVERNOR, STATE OF FLORIDA, 
 

Respondent. 
______________________________________________/ 
 

JOINT STIPULATION FOR DISMISSAL WITH PREJUDICE 
 

The Parties, pursuant to 1.420, Florida Rules of Civil Procedure, hereto notify the Court 

that a settlement agreement has been reached and has been executed and affirmed.  Accordingly, 

the Parties jointly stipulate to the dismissal of this action including all claims in the above 

referenced matter.  Each Party to bear its own costs and fees. 

Dated this ___ day of August 2015. 

SO STIPULATED:     SO STIPULATED: 

        
_         
HEATHER STEARNS (FBN: 595411)   STEVEN R. ANDREWS (FBN: 0263680) 
Heather.stearns@eog.myflorida.com   sandrews@andrewslawoffice.com 
The Executive Office of the Governor   The Law Offices of    
State of Florida      STEVEN R. ANDREWS, P.A. 
PL-04 The Capitol     822 Monroe Street  
Tallahassee, FL 32399    Tallahassee, Florida 32303 
Tel: (850) 717-9310     Tel:  (850) 681-6416   
       Fax: (850) 681-6984 
THOMAS E. BISHOP (FBN: 0956236)  Attorney for Petitioner, Steven Andrews 
tbishop@tannerbishop.com 
One Independent Drive, Suite 1700 
Jacksonville, FL 32202 
Tel: (904) 598-0034  
Attorneys for Respondent, EOG 
 
 
 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

 
STEVEN R. ANDREWS, 
 
 Petitioner, 
vs.        CASE NO.  2013 CA 3280  
      
THE EXECUTIVE OFFICE OF THE 
GOVERNOR, STATE OF FLORIDA, 
 

Respondent. 
______________________________________________/ 

 
ORDER ON JOINT STIPULATION FOR DISMISSAL WITH PREJUDICE 

    
THIS MATTER, having come before the Court on the Joint Stipulation for Dismissal 

with Prejudice and the Court having reviewed same and being otherwise fully advised, it is 

hereby: 

ORDERED and ADJUDGED that: 

1. The case shall be dismissed with prejudice with each side to bear their own costs 

and fees. 

DONE and ORDERED this ____ day of _______, 2015 in Tallahassee, Leon County, 

Florida. 

 

         ________________________ 
         CHARLES DODSON 

Circuit Judge in and for the 
Second Judicial Circuit, 
Leon County, Florida 

 
Copies to: 
 
Steven R. Andrews, Esquire 
Heather Stearns, Esquire 
Thomas Bishop, Esquire  



Steven R. Andrews, Esq.

The Law Office of Steven R. Andrews, P.A.
822 North Monroe Street
Tallahassee, FL 32303
Phone: 850.681.6416
Fax: 850.681.6984
Email: SAndrews@AndrewsLawOffice.com
E-Service: Service@AndrewsLawOffice.com
Website: www.AndrewsLawOffice.com

 

NOTICE: This message, including all attachments transmitted with it, is for the use of the addressee only. It may contain proprietary, confidential and/or legally
 privileged information. No confidentiality or privilege is waived or lost by any mistransmission. If you are not the intended recipient, you must not, directly or
 indirectly, use, disclose, distribute, print or copy any part of this message. If you believe you have received this message in error, please delete it and all copies of it
 from your system and notify the sender immediately by reply e-mail. Thank you.

From: Steven R. Andrews
To: Stearns, Heather; "tbishop@tannerbishop.com"
Cc: Natalie Sheffield
Subject: Joint Stip and Order of Dismissal
Date: Thursday, August 13, 2015 1:01:00 PM
Attachments: 2015.08.13 JOINT STIP FOR DISMISSAL.rtf

Counsel,
 
Pursuant to the Settlement Agreement, please let me know if this stip and order is
 acceptable to you.  I would like to hear from you today by 5 because it needs to be
 filed tomorrow.
 
 
 
 

 
 
 

 
 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

 
STEVEN R. ANDREWS, 
 
 Petitioner, 
vs.        CASE NO.  2013 CA 3280  
      
THE EXECUTIVE OFFICE OF THE 
GOVERNOR, STATE OF FLORIDA, 
 

Respondent. 
______________________________________________/ 
 

JOINT STIPULATION FOR DISMISSAL WITH PREJUDICE 
 

The Parties, pursuant to 1.420, Florida Rules of Civil Procedure, hereto notify the Court 

that a settlement agreement has been reached and has been executed and affirmed.  Accordingly, 

the Parties jointly stipulate to the dismissal of this action including all claims in the above 

referenced matter.  Each Party to bear its own costs and fees. 

Dated this ___ day of August 2015. 

SO STIPULATED:     SO STIPULATED: 

        
_         
HEATHER STEARNS (FBN: 595411)   STEVEN R. ANDREWS (FBN: 0263680) 
Heather.stearns@eog.myflorida.com   sandrews@andrewslawoffice.com 
The Executive Office of the Governor   The Law Offices of    
State of Florida      STEVEN R. ANDREWS, P.A. 
PL-04 The Capitol     822 Monroe Street  
Tallahassee, FL 32399    Tallahassee, Florida 32303 
Tel: (850) 717-9310     Tel:  (850) 681-6416   
       Fax: (850) 681-6984 
THOMAS E. BISHOP (FBN: 0956236)  Attorney for Petitioner, Steven Andrews 
tbishop@tannerbishop.com 
One Independent Drive, Suite 1700 
Jacksonville, FL 32202 
Tel: (904) 598-0034  
Attorneys for Respondent, EOG 
 
 
 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

 
STEVEN R. ANDREWS, 
 
 Petitioner, 
vs.        CASE NO.  2013 CA 3280  
      
THE EXECUTIVE OFFICE OF THE 
GOVERNOR, STATE OF FLORIDA, 
 

Respondent. 
______________________________________________/ 

 
ORDER ON JOINT STIPULATION FOR DISMISSAL WITH PREJUDICE 

    
THIS MATTER, having come before the Court on the Joint Stipulation for Dismissal 

with Prejudice and the Court having reviewed same and being otherwise fully advised, it is 

hereby: 

ORDERED and ADJUDGED that: 

1. The case shall be dismissed with prejudice with each side to bear their own costs 

and fees. 

DONE and ORDERED this ____ day of _______, 2015 in Tallahassee, Leon County, 

Florida. 

 

         ________________________ 
         CHARLES DODSON 

Circuit Judge in and for the 
Second Judicial Circuit, 
Leon County, Florida 

 
Copies to: 
 
Steven R. Andrews, Esquire 
Heather Stearns, Esquire 
Thomas Bishop, Esquire  









From: Dane, Laura
To: Cerio, Tim
Subject: RE: Today
Date: Thursday, August 13, 2015 9:49:41 AM

Ok. Your 10:00 has already started to arrive

-----Original Message-----
From: Cerio, Tim
Sent: Thursday, August 13, 2015 9:48 AM
To: Dane, Laura <Laura.Dane@eog myflorida.com>
Subject: Today

Lots going on down here.  May occupy most of morning and may need to reschedule morn meetings.   Will know
 more soon.

Sent from my iPhone



From: Cerio, Tim
To: Dane, Laura
Subject: Today
Date: Thursday, August 13, 2015 9:48:17 AM

Lots going on down here.  May occupy most of morning and may need to reschedule morn meetings.   Will know
 more soon.

Sent from my iPhone



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Internal Investigations & Corporate Compliance CLE - Final Chance for $30 Discount
Date: Thursday, August 13, 2015 9:30:17 AM

If you are having trouble viewing this email, click here.

 Mastering Internal Investigations & Corporate
 Compliance CLE

Wednesday, August 19, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Chance for $30 Discount
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits      

As regulators in the U.S. and around the world strengthen rules governing corporate
 compliance and oversight, the current economic conditions have intensified the challenges
 facing in-house, corporate, and litigation attorneys alike. A recent series of white collar
 prosecutions and internal investigations has underscored the import of this changing and
 challenging practice. Promoting and maintaining an ethical corporate culture have never
 been as paramount and complex as now for the survival and success of the modern corporate
 entity. Our three distinguished speakers bring an extensive background from the Department
 of Justice, Securities & Exchange Committee and several of the nation’s leading law firms.
 These nationally recognized experts will give you the tools needed to advance and develop
 an effective compliance program, as well as ensure that your company or client’s compliance
 program satisfies the rigorous new standards. You will learn about the effects of recently
 enacted rulemaking on compliance programs, newly issued expectations for reporting and
 documenting compliance initiatives, the latest trends and design of internal investigations,
 developments in internal reporting, alleged accounting irregularities, and other cutting-edge
 considerations. Registration includes access to course & reference materials.   

Key Agenda Points     View Complete Agenda  

Impact of Heightened Regulatory Compliance Expectations
Creating Effective In-house Investigations
Successfully Drafting & Implementing of Internal Policies & Procedures
Best Practices on Managing In-house Resources
Effective Internal Employee Reporting
Creating a Compliant Ombuds Program



Latest Opinions Governing Whistleblower Complaints
What Counsel Must Understand about Privileges
Investigating Alleged Irregularities
Handling Disclosures & Reporting of Investigation Results
Interactive Question & Answer Session with the Experts

Faculty     Detailed Faculty Information

Lee G. Dunst, Gibson, Dunn & Crutcher
David M. Rosenfield, Herrick, Feinstein LLP
Renee B. Phillips, Orrick

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, judges, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance for $30 Discount
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Gibson, Ben
To: Cerio, Tim
Subject:

 

From: Allen Winsor [mailto:Allen.Winsor@myfloridalegal.com] 
Sent: Wednesday, August 12, 2015 2:32 PM
To: Gibson, Ben <ben.gibson@eog.myflorida.com>
Cc: Denise Harle <Denise.Harle@myfloridalegal.com>
Subject: 
 

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



 

1 

IN THE DISTRICT COURT OF APPEAL  
FOR THE FIRST DISTRICT, STATE OF FLORIDA 

 
CASE NO.: 1D15-3048 

L.T. CASE NO.: 2015-CA-1323 
       

 
STATE OF FLORIDA, ET AL., 

 
Appellants, 

 
v. 

  
GAINESVILLE WOMAN CARE, LLC, ET AL.,  

  
Appellees. 

        
 

APPELLANT’S INITIAL BRIEF 
        

 
ON APPEAL FROM A NONFINAL ORDER OF THE 

SECOND JUDICIAL CIRCUIT, IN AND FOR LEON COUNTY, FLORIDA 
        

 
 
 
 

 
PAMELA JO BONDI 
ATTORNEY GENERAL 
 
Allen Winsor  
Solicitor General  
Denise Harle  
Deputy Solicitor General 
Office of the Attorney General 
The Capitol, PL-01 
Tallahassee, Florida  32399-1050 
Counsel for Appellants 
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3 See Ala. Code § 26-23a-4; Ariz. Rev. Stat. §36-2153; Ark. Code § 20-16-903; 

Ga. Code § 31-9A-3; Idaho Code § 18-609(4); Ind. Code § 16-34-2-1.1(a); Kan. 
Rev. Stat. § 65-6709(a); Ky. Rev. Stat § 311.725(1)(a); La. Rev. Stat. 
§ 40:1299.35.6(B)(3); Mich. Comp. Laws § 333.17015(3); Minn. Stat. 
§ 145.4242(a)(1); Miss. Code § 41-41-33; Mo. Stat. § 188.027; Neb. Rev. Stat. 
§ 28-327(1); N.C. Gen. Stat. § 90-21.82; N.D. Code § 14-02.1-03, Ohio Rev. Code 
§ 2317.56(B); Okla. Stat. § 1-738.2(B); 18 Pa. Cons. Stat. § 3205(a)(1); S.C. Code 
§ 44-41-330(C); S.D. Codified Laws § 34-23A.10.1; Tenn. Code § 39-15-
202(d)(1); Tex. Health & Safety Code § 171.012(a)(4); Utah Code § 76-7-
305(2)(a); Va. Code § 18.2-76(B); W. Va. Code § 16-2I-2(b); Wis. Code 
§ 253.10(3)(c). 

4 See Section ## infra (collecting cases). 
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preliminarily enjoining enforcement); Tucson Women’s Ctr. v. Ariz. Med. Bd., 666 
F. Supp. 2d 1091, 1105 (D. Ariz. 2009) (denying temporary injunction because 
plaintiffs cannot show that 24-hour wait provision will create a substantial obstacle 
to a significant number of women); Clinic for Women, Inc. v. Brizzi, 837 N.E.2d 
973 (Ind. 2005) (upholding 18-hour waiting period against facial constitutional 
challenge); Planned Parenthood of St. Louis Reg. v. Nixon, 185 S.W.3d 685, 691 
(Mo. 2006) (en banc) (upholding 24-hour waiting period against constitutional 
privacy challenge); Mahaffey v. Attorney General, 564 N.W.2d 104 (Mich. Ct. 
App. 1997) (per curiam) (reversing trial court’s conclusion that 24-hour wait was 
unconstitutional), leave to appeal den’d, 616 N.W.2d 168 (Mich. 1998); Pro-
Choice Miss. v. Fordice, 716 So. 2d 645, 655 (Miss. 1998) (24-hour waiting period 
is not a substantial obstacle to a woman seeking abortion of a nonviable fetus); 
Preterm Cleveland v. Voinovich, 89 Ohio App. 3d 684 (Ohio Ct. App. 1993) 
(reversing trial court’s “erroneous conclusion” that statute requiring 24-hour 
abortion waiting period was unconstitutional). See also Section I.B.1., supra. 
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7 According to the Complaint, Appellee Bread and Roses chooses to offer 

physician services only two days per week, making it more difficult for women to 
secure abortions. See A# at #. The State does not impose constraints on how many 
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 The State’s interest in promoting thoughtful deliberation for important 

decisions is not unique to the abortion context. See § 63.082(4)(b), Fla. Stat. (48-
hour waiting period before birth mother may consent to giving up newborn for 
adoption); Rule 64F-7.007, Fla. Admin. Code (30-waiting period after informed 
consent before sterilization can be performed on Medicaid recipient); § 741.01, 
Fla. Stat. (3-day waiting period to obtain marriage license, unless both persons are 
Florida residents and have completed a State-sanctioned marriage preparation 
course within the previous 12 months); § 61.19, Fla. Stat. (20-day waiting period 
before divorce may be granted); cf. § 718.503(1)(a)1., Fla. Stat. (15-day rescission 
period for purchase of condominium from developer); § 718.503(2)(c)2., Fla. Stat. 
(3-day rescission period for purchase of condominium from non-developer); 
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§ 721.10(1), Fla. Stat. (10-day rescission period for purchase of timeshare).  
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9 The Florida Supreme Court has never decided the appropriate level of scrutiny 

for laws regulating abortions that do not impose substantial burdens. In In re T.W., 
the Court stated that “[i]nsignificant burdens during either period”—that is, before 
or after the end of the first trimester—are allowed when they “substantially further 
important state interests.” 551 So. 2d at 1193. Because the Court found the burden 
in T.W. to be significant, its discussion about standards for insignificant burdens 
was dicta. Cf. Wood v. Harry Harmon Insulation, 511 So. 2d 690, 693 n.3 (Fla. 1st 
DCA 1987) (statements not essential to holding are dicta). Likewise, in Florida 
Board of Bar Examiners, the Florida Supreme Court declined to set a standard, 
explaining, “We need not make that decision in the present case since we find that 
the Board’s action meets even the highest standard of the compelling state interest 
test.” 443 So. 2d at 74. Regardless, under any level of scrutiny, the State interests 
here outweigh any hypothetical and insubstantial burdens the Abortion Providers 
have advanced. 
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Respectfully Submitted, 

PAMELA JO BONDI 
ATTORNEY GENERAL 
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/s/ DRAFT    
Allen Winsor (FBN 016295)  
Solicitor General  
Denise Harle (FBN 81977) 
Deputy Solicitor General 
Office of the Attorney General 
The Capitol, PL-01 
Tallahassee, Florida  32399-1050 
(850) 414-3681; (850) 410-2672 (fax) 
allen.winsor@myfloridalegal.com 
denise.harle@myfloridalegal.com 
Counsel for Appellants 
 

  





From: Mary Greene
To: Governor Rick Scott; Cerio, Tim
Subject: Appointment of a Circuit Judge- 18th Judicial Circuit
Date: Thursday, August 13, 2015 8:38:41 AM
Attachments: 2015 08 13 08 30 56.pdf

Please find attached a letter to Governor Scott from Chief Judge John D. Galluzzo regarding the

 Appointment of a Circuit Judge for the 18th Judicial Circuit.  Thank you.
 
 
Mary B. Greene
Judicial Assistant to
JOHN D. GALLUZZO
407-665-4299
 
 





To view this email as a web page, go here

From: Bart Chepenik, Chepenik Trushin
To: Cerio, Tim
Subject: An invitation to attend an estate planning 101 CLE
Date: Thursday, August 13, 2015 8:01:54 AM

Dear Timothy,

You’ve probably seen a few emails from my colleagues about Pincus Professional Education's
 upcoming Trusts & Estates 101 program in Miami next month.  I thought you or another
 attorney you know might be interested in the program.  It’s a thorough beginners program
 designed for the attorney new to estate planning and will also be helpful for attorneys in other
 areas, such as family law and litigation, where financial matters related to trusts and estates
 affect their clients.

The program is on September 16th in Miami.  If you are interested but can’t make it to
 Miami, the program is being audio recorded and is available for pre-purchase now (see link
 below).  Also, if you’d like to see the program in another major city in Florida, let the folks at
 Pincus Pro Ed know so they can accommodate that the next time they do an estate planning
 program.

To register for the program or find out more about my co-speakers on the faculty and the
 extensive agenda, you can go here.  If you have any questions, you can contact the Pincus Pro
 Ed team directly at 877-858-3848 or at info@pincusproed.com.

Hope to see you there.

Sincerely,

Bart Chepenik, Esq. 
Chepenik Trushin 

P.S. If you need to know more about bankruptcy, take at look at Pincus Pro Ed’s
 upcoming Bankruptcy 101 program focused on Chapters 7 and 13.  That program is set for
 November 12th - also in Miami.

 



This email was sent to: tim.cerio@eog.myflorida.com
This email was sent by: Pincus Professional Education
90 N. Baldwin Avenue Sierra Madre CA 91025
Unsubscribe



From: Annika Ashton
To: Dane, Laura
Cc: Cerio, Tim
Subject: Re: Miami-Judicial Diversity Initiative
Date: Wednesday, August 12, 2015 7:37:41 PM

Hi Laura,

I am following up to see if we could coordinate a time for a group of South Florida's black
 voluntary bar association leaders to meet with Tim when he is here conducting interviews of
 the candidates submitted by the 11th Circuit JNC.  Please let me know if we may be able to fit
 into Tim's schedule when he is down in South Florida. Alternatively, we could arrange a call
 or schedule a time for our group to meet with him in Tallahassee.  Thank you for your time. 
 It is greatly appreciated.

Sincerely,

Annika E. Ashton
President, Caribbean Bar Association
annika.ashton@gmail.com
954-357-7600

On Thu, Jul 9, 2015 at 7:08 AM, Annika Ashton <annika.ashton@gmail.com> wrote:
Laura,

I was in a meeting when you called.  I returned your call and left a message with someone in
 your office yesterday.  Please give me a call back when you have a chance. 

Thank you and have a great day.

Annika
954-554-0418

Annika E. Ashton
President, Caribbean Bar Association
annika.ashton@gmail.com
954-357-7600

On Wed, Jul 8, 2015 at 11:10 AM, Dane, Laura <Laura.Dane@eog.myflorida.com> wrote:

Good morning Annika,

 

I left a voicemail on the number you provided below with my direct line. Please call me at your
 earliest convenience. 

Thank you,



 

Laura Dane

Judicial Appointments Coordinator

Executive Office of the Governor

Office of the General Counsel

(850) 717-9310

 

 

 

 

From: Annika Ashton [mailto:annika.ashton@gmail.com] 
Sent: Tuesday, July 07, 2015 9:56 PM
To: Cerio, Tim
Cc: Dane, Laura
Subject: Re: Miami-Judicial Diversity Initiative

 

Tim,

Thanks for getting back to me. I look forward to getting together with you and our group.  
 Laura, how you would prefer to coordinate?  Our group is spread across Miami-Dade,
 Broward, and Palm Beach county so we could fit into Tim's schedule any time he is in
 any of those counties.

Thanks and take care,

 

Annika
954-554-0418

 

On Tue, Jul 7, 2015 at 9:36 PM Cerio, Tim <Tim.Cerio@eog.myflorida.com> wrote:



Hi Annika.  Would enjoy the opportunity to meet and speak with the black voluntary bar
 associations.  I’m copying my assistant, Laura.  I get down to south Florida a good bit, so I
 think we could make something work fairly soon.  Very much appreciate the kind invitation.

Tim

 

From: Annika Ashton [mailto:annika.ashton@gmail.com] 
Sent: Thursday, July 02, 2015 3:16 PM
To: Cerio, Tim
Subject: Miami-Judicial Diversity Initiative

 

Tim,

It was a pleasure to meet you last week at the meeting of the Young Lawyers  Board of
 Governors at the Florida Bar Convention. As I mentioned, the black voluntary bar
 associations in South Florida (the Caribbean Bar Association, F, Malcolm
 Cunningham, Sr. Bar Association, Gwen S. Cherry Black Women Lawyers
 Association, Haitian Lawyers Association, T.J. Reddick Bar Association, and Wilkie
 D. Ferguson Jr Bar Association) recently launched a judicial diversity initiative aimed
 at increasing the number of black judges in Broward, Miami-Dade, and Palm Beach
 Counties.  

We hope that the number of Judges on the bench will more closely reflect the
 percentage of black attorneys in our communities and the larger population.  The
 Initiative will work to recruit black attorneys to apply to judicial seats, develop
 interested candidates through a variety of avenues, and advocate on behalf of qualified
 before the JNC and the Governor.  

We would greatly appreciate if a few members of our group could meet with you to
 discuss the initiative and how judges selected by the JNC can have a greater chance of
 being appointed by the Governor. Depending on your schedule and travel plans, we
 could arrange an in-person meeting or a phone conference in the near future.  In
 addition, we would love to have you speak to our members at a forum type event some
 time in the next year, as Pete Antonacci did at one of our most successful events last
 year.

Please let me know what would be most convenient for you to meet with the leaders of
 the initiative and if you might be able to speak at an event with our members.

Thank you for your time and have a great holiday weekend. Happy Independence Day!

Take care,

Annika



 

Annika E. Ashton

President, Caribbean Bar Association

annika.ashton@gmail.com

O: 954-357-5728

C: 954-554-0418





From: Mary Ellen Klas
To: Sams, Savannah
Cc: Cerio, Tim
Subject: Re: Weidner case
Date: Wednesday, August 12, 2015 6:06:43 PM
Attachments: image001.png

image003.png

Just to be clear, Dunbar's costs are completely covered in the Dean Mead expense? 

On Wed, Aug 12, 2015 at 6:04 PM, Mary Ellen Klas <meklas@miamiherald.com> wrote:
This does not appear to be complete. Where is the detailed breakdown of the legal costs?
 Where are the legal costs paid to Pete Dunbar?

On Wed, Aug 12, 2015 at 5:57 PM, Sams, Savannah
 <Savannah.Sams@eog.myflorida.com> wrote:

Dear Ms. Klas,

 

A search of the Executive Office of the Governor’s files has produced 260 pages responsive to
 your requests.  You may find your records on the Governor’s Website at the link provided below
 under “KLAS 59-P” and “KLAS 60-P”.  Thank you for contacting the Executive Office of the
 Governor. 

 

http://www.flgov.com/open_government/

 

Sincerely,

 

Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott

PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245

 

Please note that Florida has a broad public records law, and that all correspondence to me



 via email may be subject to disclosure. Under Florida law email addresses are public records.

Learn more about how Governor Rick Scott is creating an environment where private-sector
 jobs can grow and Florida’s schools prepare students for college and careers. Sign up to receive
 Governor Scott’s e-mail updates at www.FLGov.com/newsletter.

 

@FLGovScott

 

 

 

From: Mary Ellen Klas [mailto:meklas@miamiherald.com] 
Sent: Wednesday, August 12, 2015 5:09 PM

To: Sams, Savannah
Subject: Re: Weidner case

 

Any updates? 

 

On Tue, Aug 11, 2015 at 4:53 PM, Mary Ellen Klas <meklas@miamiherald.com> wrote:

I can't understand but this is unusually long. 

 

On Tue, Aug 11, 2015 at 4:50 PM, Sams, Savannah
 <Savannah.Sams@eog.myflorida.com> wrote:

Dear Ms. Klas,

 

I wanted to touch base with you regarding your requests, as we have not spoken since
 Friday.  We are still currently processing the requests and should get the responsive
 records to you soon.  Thank you again for your continued patience.

 

Sincerely,

 



Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott

PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245

 

Please note that Florida has a broad public records law, and that all correspondence to
 me via email may be subject to disclosure. Under Florida law email addresses are public
 records.

Learn more about how Governor Rick Scott is creating an environment where private-
sector jobs can grow and Florida’s schools prepare students for college and careers. Sign up
 to receive Governor Scott’s e-mail updates at www.FLGov.com/newsletter.

 

@FLGovScott

 

From: Mary Ellen Klas [mailto:meklas@miamiherald.com]
Sent: Friday, August 07, 2015 4:00 PM

To: Sams, Savannah
Subject: Re: Weidner case

 

That's great news. Thank you!

 

On Fri, Aug 7, 2015 at 3:58 PM, Sams, Savannah
 <Savannah.Sams@eog.myflorida.com> wrote:

Dear Ms. Klas,

 

I do apologize for the confusion and would like to thank you for your continued
 patience.  I have initiated a search for the records and will be back in touch with you
 soon.



 

Sincerely,

 

Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott

PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245

 

Please note that Florida has a broad public records law, and that all correspondence
 to me via email may be subject to disclosure. Under Florida law email addresses are
 public records.

Learn more about how Governor Rick Scott is creating an environment where private-
sector jobs can grow and Florida’s schools prepare students for college and careers. Sign
 up to receive Governor Scott’s e-mail updates at www.FLGov.com/newsletter.

 

@FLGovScott

 

 

 

From: Mary Ellen Klas [mailto:meklas@miamiherald.com] 
Sent: Friday, August 07, 2015 3:30 PM
To: Sams, Savannah
Subject: Re: Weidner case

 

Yes. Why is this so confusing? That's what I asked for on June 16 as you can see
 from the beginning of this chain. I have also asked for the legal fees in the
 Andrews case. 

 



Here is the first request -- as written on June 16:

 

Please provide me with a  complete list of all lawyers and legal fees, in-house and outside counsel,
 associated with the following case: 

 

 

 2015 CA 000283: WEIDNER, MATTHEW vs SCOTT, RICK

Thank you,

 

~ Mary Ellen Klas

 

 

On Fri, Aug 7, 2015 at 3:26 PM, Sams, Savannah
 <Savannah.Sams@eog.myflorida.com> wrote:

Dear Ms. Klas,

 

Are requesting the bills for the Weidner case?  If so, I will initiate a search for the
 responsive documents.

 

Sincerely,

 

Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott

PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245



 

Please note that Florida has a broad public records law, and that all
 correspondence to me via email may be subject to disclosure. Under Florida law
 email addresses are public records.

Learn more about how Governor Rick Scott is creating an environment where private-
sector jobs can grow and Florida’s schools prepare students for college and careers.
 Sign up to receive Governor Scott’s e-mail updates at www.FLGov.com/newsletter.

 

@FLGovScott

 

 

 

From: Mary Ellen Klas [mailto:meklas@miamiherald.com]
Sent: Friday, August 07, 2015 1:29 PM
To: Sams, Savannah; Schutz, Jackie
Cc: Eineman, Emily
Subject: Re: Weidner case

 

Today, please provide me with the total amount of legal fees paid by the state in
 the Weidner case. 

 

Also, provide me with the detailed breakdown of the legal costs charged by Peter
 Dunbar and Carlos Muniz regarding that case.

 

NOTE: This request was originally made more than six weeks ago. 

 

 

On Fri, Aug 7, 2015 at 1:25 PM, Mary Ellen Klas <meklas@miamiherald.com>
 wrote:

I still have not received a response to this request as well. 

 

On Mon, Jun 22, 2015 at 2:44 PM, Mary Ellen Klas



 <meklas@miamiherald.com> wrote:

Thank you!

 

On Mon, Jun 22, 2015 at 2:40 PM, Sams, Savannah
 <Savannah.Sams@eog.myflorida.com> wrote:

Dear Ms. Klas,

 

The Governor’s Office of Open Government is in receipt of your clarification, as
 stated in your email below.  A search for responsive records has been initiated
 and someone from this office will be back in touch with you soon. 

 

Sincerely,

 

Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott

PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245

 

Please note that Florida has a broad public records law, and that all
 correspondence to me via email may be subject to disclosure. Under Florida
 law email addresses are public records.

Learn more about how Governor Rick Scott is creating an environment where
 private-sector jobs can grow and Florida’s schools prepare students for college
 and careers. Sign up to receive Governor Scott’s e-mail updates at
 www.FLGov.com/newsletter.

 

@FLGovScott

 



 

 

From: Mary Ellen Klas [mailto:meklas@miamiherald.com] 
Sent: Monday, June 22, 2015 1:00 PM
To: Schutz, Jackie; Sams, Savannah; Eineman, Emily
Subject: Weidner case

 

I want to clarify my PRR seeking legal fees regarding the Weidner case.
 Please provide me with the legal costs charged by Peter Dunbar and
 Carlos Muniz regarding that case.

 

Thank you,

 

~ Mary Ellen 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 



 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com



Twitter: @MaryEllenKlas

 

 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief



336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 



 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas



 

 

-- 
Mary Ellen Klas
Herald/Times Tallahassee Bureau
Miami Herald Bureau Chief
336 East College Ave., Suite 303
Tallahassee, FL 32301
cell: 850-524-4488
office: 850-222-3095
meklas@MiamiHerald.com
Twitter: @MaryEllenKlas

Miami Herald

 

-- 
Mary Ellen Klas
Herald/Times Tallahassee Bureau
Miami Herald Bureau Chief
336 East College Ave., Suite 303
Tallahassee, FL 32301
cell: 850-524-4488
office: 850-222-3095
meklas@MiamiHerald.com
Twitter: @MaryEllenKlas

Miami Herald

 







From: Mary Ellen Klas
To: Sams, Savannah
Cc: Cerio, Tim
Subject: Re: Weidner case
Date: Wednesday, August 12, 2015 6:04:20 PM
Attachments: image003.png

image001.png

This does not appear to be complete. Where is the detailed breakdown of the legal costs?
 Where are the legal costs paid to Pete Dunbar?

On Wed, Aug 12, 2015 at 5:57 PM, Sams, Savannah <Savannah.Sams@eog.myflorida.com>
 wrote:

Dear Ms. Klas,

 

A search of the Executive Office of the Governor’s files has produced 260 pages responsive to your
 requests.  You may find your records on the Governor’s Website at the link provided below under
 “KLAS 59-P” and “KLAS 60-P”.  Thank you for contacting the Executive Office of the Governor. 

 

http://www.flgov.com/open_government/

 

Sincerely,

 

Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott

PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245

 

Please note that Florida has a broad public records law, and that all correspondence to me via
 email may be subject to disclosure. Under Florida law email addresses are public records.

Learn more about how Governor Rick Scott is creating an environment where private-sector jobs
 can grow and Florida’s schools prepare students for college and careers. Sign up to receive
 Governor Scott’s e-mail updates at www.FLGov.com/newsletter.



 

@FLGovScott

 

 

 

From: Mary Ellen Klas [mailto:meklas@miamiherald.com] 
Sent: Wednesday, August 12, 2015 5:09 PM

To: Sams, Savannah
Subject: Re: Weidner case

 

Any updates? 

 

On Tue, Aug 11, 2015 at 4:53 PM, Mary Ellen Klas <meklas@miamiherald.com> wrote:

I can't understand but this is unusually long. 

 

On Tue, Aug 11, 2015 at 4:50 PM, Sams, Savannah
 <Savannah.Sams@eog.myflorida.com> wrote:

Dear Ms. Klas,

 

I wanted to touch base with you regarding your requests, as we have not spoken since
 Friday.  We are still currently processing the requests and should get the responsive records
 to you soon.  Thank you again for your continued patience.

 

Sincerely,

 

Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott



PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245

 

Please note that Florida has a broad public records law, and that all correspondence to me
 via email may be subject to disclosure. Under Florida law email addresses are public
 records.

Learn more about how Governor Rick Scott is creating an environment where private-sector
 jobs can grow and Florida’s schools prepare students for college and careers. Sign up to
 receive Governor Scott’s e-mail updates at www.FLGov.com/newsletter.

 

@FLGovScott

 

From: Mary Ellen Klas [mailto:meklas@miamiherald.com]
Sent: Friday, August 07, 2015 4:00 PM

To: Sams, Savannah
Subject: Re: Weidner case

 

That's great news. Thank you!

 

On Fri, Aug 7, 2015 at 3:58 PM, Sams, Savannah
 <Savannah.Sams@eog.myflorida.com> wrote:

Dear Ms. Klas,

 

I do apologize for the confusion and would like to thank you for your continued patience.  I
 have initiated a search for the records and will be back in touch with you soon.

 

Sincerely,

 



Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott

PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245

 

Please note that Florida has a broad public records law, and that all correspondence to
 me via email may be subject to disclosure. Under Florida law email addresses are public
 records.

Learn more about how Governor Rick Scott is creating an environment where private-
sector jobs can grow and Florida’s schools prepare students for college and careers. Sign up
 to receive Governor Scott’s e-mail updates at www.FLGov.com/newsletter.

 

@FLGovScott

 

 

 

From: Mary Ellen Klas [mailto:meklas@miamiherald.com] 
Sent: Friday, August 07, 2015 3:30 PM
To: Sams, Savannah
Subject: Re: Weidner case

 

Yes. Why is this so confusing? That's what I asked for on June 16 as you can see
 from the beginning of this chain. I have also asked for the legal fees in the Andrews
 case. 

 

Here is the first request -- as written on June 16:

 

Please provide me with a  complete list of all lawyers and legal fees, in-house and outside counsel,
 associated with the following case: 



 

 

 2015 CA 000283: WEIDNER, MATTHEW vs SCOTT, RICK

Thank you,

 

~ Mary Ellen Klas

 

 

On Fri, Aug 7, 2015 at 3:26 PM, Sams, Savannah
 <Savannah.Sams@eog.myflorida.com> wrote:

Dear Ms. Klas,

 

Are requesting the bills for the Weidner case?  If so, I will initiate a search for the
 responsive documents.

 

Sincerely,

 

Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott

PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245

 

Please note that Florida has a broad public records law, and that all correspondence
 to me via email may be subject to disclosure. Under Florida law email addresses are
 public records.



Learn more about how Governor Rick Scott is creating an environment where private-
sector jobs can grow and Florida’s schools prepare students for college and careers. Sign
 up to receive Governor Scott’s e-mail updates at www.FLGov.com/newsletter.

 

@FLGovScott

 

 

 

From: Mary Ellen Klas [mailto:meklas@miamiherald.com]
Sent: Friday, August 07, 2015 1:29 PM
To: Sams, Savannah; Schutz, Jackie
Cc: Eineman, Emily
Subject: Re: Weidner case

 

Today, please provide me with the total amount of legal fees paid by the state in
 the Weidner case. 

 

Also, provide me with the detailed breakdown of the legal costs charged by Peter Dunbar
 and Carlos Muniz regarding that case.

 

NOTE: This request was originally made more than six weeks ago. 

 

 

On Fri, Aug 7, 2015 at 1:25 PM, Mary Ellen Klas <meklas@miamiherald.com>
 wrote:

I still have not received a response to this request as well. 

 

On Mon, Jun 22, 2015 at 2:44 PM, Mary Ellen Klas
 <meklas@miamiherald.com> wrote:

Thank you!

 



On Mon, Jun 22, 2015 at 2:40 PM, Sams, Savannah
 <Savannah.Sams@eog.myflorida.com> wrote:

Dear Ms. Klas,

 

The Governor’s Office of Open Government is in receipt of your clarification, as
 stated in your email below.  A search for responsive records has been initiated
 and someone from this office will be back in touch with you soon. 

 

Sincerely,

 

Savannah Sams

Office of Open Government

Executive Office of Governor Rick Scott

PL-04 The Capitol

Tallahassee, FL  32399

(850) 717-9245

 

Please note that Florida has a broad public records law, and that all
 correspondence to me via email may be subject to disclosure. Under Florida
 law email addresses are public records.

Learn more about how Governor Rick Scott is creating an environment where
 private-sector jobs can grow and Florida’s schools prepare students for college
 and careers. Sign up to receive Governor Scott’s e-mail updates at
 www.FLGov.com/newsletter.

 

@FLGovScott

 

 

 



From: Mary Ellen Klas [mailto:meklas@miamiherald.com] 
Sent: Monday, June 22, 2015 1:00 PM
To: Schutz, Jackie; Sams, Savannah; Eineman, Emily
Subject: Weidner case

 

I want to clarify my PRR seeking legal fees regarding the Weidner case.
 Please provide me with the legal costs charged by Peter Dunbar and Carlos
 Muniz regarding that case.

 

Thank you,

 

~ Mary Ellen 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--



Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 



 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301



cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--



Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 

 

 

--

Mary Ellen Klas

Herald/Times Tallahassee Bureau

Miami Herald Bureau Chief

336 East College Ave., Suite 303

Tallahassee, FL 32301

cell: 850-524-4488

office: 850-222-3095

meklas@MiamiHerald.com

Twitter: @MaryEllenKlas

 



 

-- 
Mary Ellen Klas
Herald/Times Tallahassee Bureau
Miami Herald Bureau Chief
336 East College Ave., Suite 303
Tallahassee, FL 32301
cell: 850-524-4488
office: 850-222-3095
meklas@MiamiHerald.com
Twitter: @MaryEllenKlas

Miami Herald

 







From: Gibson, Ben
To: Cerio, Tim
Subject: Fwd: Brown v. Detzner, et. al.
Date: Wednesday, August 12, 2015 5:21:07 PM
Attachments: 1 - Complaint.pdf

ATT00001.htm
3 - Motion for Preliminary Injunction.pdf
ATT00002.htm
3 - Exhibit A to Motion.pdf
ATT00003.htm

FYI

Begin forwarded message:

From: "Fugett, David A." <David.Fugett@dos.myflorida.com>
To: "Gibson, Ben" <ben.gibson@eog.myflorida.com>
Cc: "Adam Tanenbaurm" <adam.tanenbaum@dos.myflorida.com>
Subject: FW: Brown v. Detzner, et. al.

 
Ben,
 
Attached for your review please find a Complaint that has been filed by Corrine Brown in
 the Northern District of Florida today against the Florida Secretary of State, the Florida
 House of Representatives and the Florida Senate.
 
I have also attached Ms. Brown’s Motion for Preliminary Injunction with exhibit.
 
Thanks.
 
David A. Fugett
Assistant General Counsel
FLORIDA DEPARTMENT OF STATE
R.A. Gray Building, Suite 100
500 South Bronough Street
Tallahassee, Florida 32399-0250
Office:  (850) 245-6511
Facsimile:  (850) 245-6127
David.Fugett@dos.myflorida.com
www.dos.myflorida.com
 
Note:  This response is provided for reference only and does not constitute a formal
 legal opinion or representation from the sender or the Department of State.  Parties
 should refer to the Florida Statutes and applicable case law, and/or consult an
 attorney to represent their interests before relying upon the information provided. 
 
In addition, Florida has a very broad public records law.  Written communications to



 or from state officials regarding state business constitute public records. Public
 records are available to the public and media upon request, unless the information is
 subject to a specific statutory exemption.  Therefore, any information that you send
 to this address, including your contact information, may be subject to public
 disclosure.   
 

The Department of State is committed to excellence.
Please take our Customer Satisfaction Survey.
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From: Lopez-Cantera, Carlos
To: Adam Hasner
Cc: Cerio, Tim
Subject: Re: Iran Divestment
Date: Wednesday, August 12, 2015 2:50:28 PM

Thank you, unfortunately I do not conduct state business via text messaging or personal E-
mail. You may contact me via phone or at CLC@EOG.MYFLORIDA.COM

Sent from my iPhone

Thank you
Carlos

On Aug 12, 2015, at 12:06 PM, Adam Hasner <adam@hasner.org> wrote:

FYI. Important. 

Begin forwarded message:

From: Christopher Holton <chris@christopherholton.com>
Date: August 12, 2015 at 11:11:08 AM EDT
To: Adam Hasner <adam@hasner.org>
Subject: Iran Divestment

Dear Adam:
I am writing you about an urgent issue because of Florida's and your
personal leadership on this issue.
As you know, before the American Laws for American Courts
 campaign, I
focused primarily on Iran Divestment as the director of the Center's
Divest Terror Initiative.
No state has done more than Florida with regard to this issue:
Here is a link to the original Florida Iran Divestment law:
http://laws.flrules.org/files/Ch_2007-088.pdf
The law contains the following passage:
(b) If any of the following occur, the public fund shall no longer
scrutinize companies according to subparagraph (1)(t)4. and shall no
longer assemble the Scrutinized Companies with Activities in the
 Iran
Petroleum Energy Sector List and shall cease engagement,
 investment
prohibitions, and divestment...
1. The Congress or President of the United States affirmatively and
unambiguously states, by means including, but not limited to,



legislation, executive order, or written certification from the
President to Congress, that the government of Iran has ceased to
acquire weapons of mass destruction and support international
terrorism;
2. The United States revokes all sanctions imposed against the
 govern-
ment of Iran; or
3. The Congress or President of the United States affirmatively and
unambiguously declares, by means including, but not limited to,
legislation, executive order, or written certification from the
President to Congress, that mandatory divestment of the type
 provided
for in this act interferes with the conduct of United States foreign
policy.
As you can see, number 3 above appears to open the possibility that
Obama can wipe out Florida's Iran Divestment policy with a simply
 wave
of his pen.
Other states, notably California and New Jersey, have language that
prevents this.
For Instance, New Jersey only contains:
d. Notwithstanding the other provisions of this section to the
contrary, this act shall be of no effect if:
(1) the Congress or the President of the United States, affirmatively
and unambiguously, declares by means including, but not limited to,
legislation, executive order, or written certification from the
President to Congress that the government of Iran has ceased to
acquire or develop weapons of mass destruction and, to support
international terrorism; or
(2) the United States revokes all sanctions imposed against the
government of Iran.
How can we reach the people involved with this effort in the Florida
legislature to warn them?
Thanks
Christopher



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Perfecting Judgments & Seizing Assets CLE - Last Call for $30 Discount
Date: Wednesday, August 12, 2015 9:37:41 AM

If you are having trouble viewing this email, click here.

Perfecting Judgments & Seizing Assets CLE 
Wednesday, August 26, Noon - 1:30 PM

90-Minute Telephonic Seminar
Registration includes access to complete course & reference material

 
Click to Learn More: Last Call for $30 Discount

              
Rossdale CLE

A National Leader in Legal Education 
                                     

Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

Mastering the enforcement of judgments and post-judgment remedies has become
 increasingly difficult in recent years due to the economy. The growing number of
 bankruptcies, foreclosures, and debt collection actions has dramatically increased the need
 for attorneys proficient in the science of effective judgment enforcement and asset recovery. 
 A creditor’s ability to collect from a debtor is governed under a web of federal and state
 legislation that regulates the credit and collection industry, as well as provides consumer
 debtors protection from abusive and deceptive practices.  The Rossdale faculty for this
 seminar includes several leading authorities in this practice, who will describe pre-judgment
 remedies, effectively locating & seizing assets, cutting edge asset discovery, navigating
 complex searches, strategies on enforcing judgments, fraudulent transfers, communicating
 with debtors, & post-judgment remedies. This convenient telephonic seminar will also
 include discussion on the latest decisions and rules governing collection and enforcement
 cases. Registration includes online access to written course and reference materials that serve
 as a helpful guide to the numerous topics and techniques discussed in the program.

Key Agenda Points     View Complete Agenda

Conducting Cutting-edge Asset Discovery
Strategies on Discovery through Online Resources
Reviewing UCC, Credit Bureau, Financial Institution, Real Estate, and Public Records
Minimizing the Effect of Bankruptcy on Recovering Assets
Prejudgment Attachment & Garnishment
Current Law on Bank & Wage Garnishments
Execution & Dormancy of Judgments
Strategies on Levying on Assets
Post Judgment Debtor Examination & Depositions



Post Judgment Attachment & Garnishment
Conducting a Successful Debtor Examination
Essential Checklists
Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Rick Perr, Distinguished Debt Collection Practitioner
John Mayer, Partner at Ross, Banks, May, Cron & Cavin, P.C.

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Last Call for $30 Discount 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 1 New Messages
Date: Tuesday, August 11, 2015 11:15:12 PM

Dear tim.cerio@eog.myflorida.com:

You have 1 new spam-quarantined messages as of August 12, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"events@regonline.com"
 <events@regonline.com>

CLE: Literature on
 Elimination of Bias,
 Substance Abuse, Ethics

Aug 11, 2015 2:35 PM 32795 Release
 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Bill Davis
To: Cerio, Tim
Subject: Automatic reply: Second Circuit JNC - Upcoming Meeting
Date: Tuesday, August 11, 2015 9:48:01 PM

I am out of the office until August 14, 2015. However, I will have occassional and sporadic access to email during this time. If your
 matter is so time sensitve that a response before I return is required, please call the receptionist at the below number, or Jodi
 Warmak, and leave a message for me. 
 
Thank you,
 
William H. Davis
bdavis@ddslaw.net
610 N. Duval St. Tallahassee, FL 32301
Telephone: 850-224-2683



From: Cerio, Tim
To: Melissa Williams
Cc: larry.sellers@hklaw.com; bdavis@ddslaw.net; sjostromj@leoncountyfl.gov; Dane, Laura
Subject: RE: Second Circuit JNC - Upcoming Meeting
Date: Tuesday, August 11, 2015 9:47:25 PM

Thank you for forwarding.
 

From: Melissa Williams [mailto:MWilliams@ausley.com] 
Sent: Tuesday, August 11, 2015 5:12 PM
To: Cerio, Tim
Cc: larry.sellers@hklaw.com; bdavis@ddslaw.net; sjostromj@leoncountyfl.gov
Subject: Second Circuit JNC - Upcoming Meeting
 
Please see attached correspondence regarding the Second Circuit JNC. Thank you.
 
Melissa Williams
Legal Assistant to Robert N. Clarke, Jr.
  and Steven M. Hogan
Ausley McMullen
123 South Calhoun Street
P.O. Box 391 (32302)
Tallahassee, FL  32301
Direct Line:  (850)425-5463
Facsimile:    (850)222-7560
E-mail:       mwilliams@ausley.com
 
PLEASE NOTE:
 
1.  The foregoing is not intended to be a legally binding or legally effective electronic signature.
2.  This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the
 individual(s) or entity(ies)  to which it is addressed.  This message may contain information that is
 privileged, proprietary, confidential, or otherwise legally exempt from disclosure.  If you are not the
 named addressee, you are not authorized to read, print, retain, copy or disseminate this message or
 any part of it, electronically, verbally or in writing.  If you have received this message in error, please
 notify the sender immediately by email and delete all copies of the message.  I apologize for any
 inconvenience this may have caused.  Thank you.
 
 
 



From: Cerio, Tim
To: Dane, Laura
Subject: FW: Second Circuit JNC - Upcoming Meeting
Date: Tuesday, August 11, 2015 9:47:11 PM
Attachments: Letter to Cerio - Upcoming Meeting.pdf

Meeting Announcment.pdf

 
 

From: Melissa Williams [mailto:MWilliams@ausley.com] 
Sent: Tuesday, August 11, 2015 5:12 PM
To: Cerio, Tim
Cc: larry.sellers@hklaw.com; bdavis@ddslaw.net; sjostromj@leoncountyfl.gov
Subject: Second Circuit JNC - Upcoming Meeting
 
Please see attached correspondence regarding the Second Circuit JNC. Thank you.
 
Melissa Williams
Legal Assistant to Robert N. Clarke, Jr.
  and Steven M. Hogan
Ausley McMullen
123 South Calhoun Street
P.O. Box 391 (32302)
Tallahassee, FL  32301
Direct Line:  (850)425-5463
Facsimile:    (850)222-7560
E-mail:       mwilliams@ausley.com
 
PLEASE NOTE:
 
1.  The foregoing is not intended to be a legally binding or legally effective electronic signature.
2.  This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the
 individual(s) or entity(ies)  to which it is addressed.  This message may contain information that is
 privileged, proprietary, confidential, or otherwise legally exempt from disclosure.  If you are not the
 named addressee, you are not authorized to read, print, retain, copy or disseminate this message or
 any part of it, electronically, verbally or in writing.  If you have received this message in error, please
 notify the sender immediately by email and delete all copies of the message.  I apologize for any
 inconvenience this may have caused.  Thank you.
 
 
 







From: KEVIN WOOD
To: KEVIN WOOD
Cc: ACAP FlaBar; ACAPMa l FlaBar; Supreme Court Florida Chief Just ce Ricky Polston; State Attorney 14th Jud. Cir. Glenn Hess; Dav d Angier; Bay County Sheriff s Office Victim Advocate Chevina Jackson; Bay County Adm n Judge Joseph Grammer; Cerio  Tim
Subject: Re: Battery/Disorderly Condut Cases RE Kevin Earl Wood (Vict m/Defendant) and Gary Certalich (Defendant) at Garner Food Stores in Bayou George
Date: Tuesday  August 11  2015 8:51:49 PM
Attachments: 19901212 Woodard Barred from His Own Three Female Chi dren.pdf

Ms. Shouppe and Mr. Goodson,

In my previous email attached below I addressed your office's conflict of interest.  I have confidence that both of you will
 immediately confer with Mr. Hess and have him refer these two issues to the Governor for appointment of a Special Prosecutor.

Although you, Mr. Goodson, have filed a "no information" in the case, I will shortly be filing a Motion for Criminal Contempt (direct
 or indirect) in the case, 15000656MMMA, against you as well as other motions under review.

On February 26, 2015, you made the following knowingly false and contemptuous statements to the court:

This matter has been resolved by the issuance of a trespass. Although there was probable cause for the issuance of a
 summons, the State will not be going forward on this case.

Mr. Goodson, you knew damn well that there was no probable cause because of the email I sent you the day before on February
 25, 2015:

Mr. Goodson,
 
As a young attorney with the Florida Bar I would hope you would understand this case:
 
K.Y.E. v. State, 557 So.2d 956, 15 Fla. L. Weekly D666 (Fla.App. Dist.1 03/12/1990)
 
My "conversation" with Ms. Butterworth did not even reach the level of K.Y.E., supra.  Therefore, my conversation with Ms.
 Butterworth, albeit heated at the moment when she verbally assaulted me and created a disturbance inciting a riot by
 fellow employees, is protected under the First Amendment and cannot be a basis for a disorderly conduct charge.
 
Please contact me to discuss this matter prior to arraignment and also to discuss the issue that Mr. Hess, and you as a
 member of his office, have a conflict of interest in this case.
 
Although it goes much deeper, the fact that Mr. Hess solicited my murder should be enough (see attached) to require
 disqualification along with the fact that he has previously disqualified himself in prior cases involving me as a victim and a
 defendant.
 
For you not to disqualify yourself and your office would appear to be an ethical violation in violation of the Rules Regulating
 the Florida Bar.

Ignoring K.Y.E. that I briefed you on you then intentionally decided, or was directed from above, to lie to the court that there was
 probable cause for the charge in order to help protect the Bay County Sheriff's Office, Hess's former legal client, from a future
 malicious prosecution civil suit.

You damn well knew I was going to file a C-4 motion to dismiss under K.Y.E. at or before arraignment so you decided to beat me to
 the punch to protect BCSO and Sheriff Frank McKeithen.

Certainly, there is as well a Florida Bar Complaint in your future under Rule 4-3.3 of the Florida Bar [CANDOR TOWARD THE
 TRIBUNAL].

The only way to mitigate your circumstance is to file an amended NO INFORMATION with the court conceding that (1) There was
 no probable cause for the charge under K.Y.E. and (2) that trespass was NOT an element of resolving this case as a plea bargain
 or whatever.  This case was resolved on the sole basis that there was no probable cause for the charge to begin with.

I will now address the facts and law involved in the bogus disorderly conduct case and in the very valid battery case against Mr.
 Gary Certalich.

The retaliatory disorderly conduct charge against me was instigated by BCSO officers in retaliation for me filing a battery charge
 against Mr. Gary Certalich.

And, notably, the alleged "victim" in the disorderly conduct charge, "Christy" Butterworth, is a former employee and/or volunteer
 with BCSO at the public records office of the Bay County Jail controlled by BCSO.  She is now an employee for the Garner Food
 stores as a cashier.

"Christy" is well aware that I've had disputes with her office over access to public records at the jail that were later worked out by
 BCSO Captain Joel Heape when Christy's office at the jail failed to comply with Chapter 119 F.S., a criminal violation under
 Section 119.10 F.S.

However, let me get to the point.  "Christy" and one of her customers, Gary Certalich, who battered me, have conspired to pass



 false rumors to customers and staff at Garner's Food Stores that I am a child sex offender.

When I made contact with "Christy" on my way out of the Garner Food Store after I made my purchase, it was clearly with the
 intent that we resolve this false misunderstanding. "Christy" then elevated her voice and created a disturbance.

Admittedly, I then elevated my voice and told her in words to the effect that she didn't give a damn about solving the problem and
 misunderstanding and didn't give a shit about the truth that I am damn well NOT a child sexual offender.

I'm former military with an honorable record, "damn" and "shit" are words that I may use when emotionally angry.  As a Christian I
 typically refrain from such "cussing."  However, being falsely accused by Ms. Butterworth or Mr. Certalich of being a child sexual
 offender puts me over the limit of my endurance.

However, such "cussing" or elevated volume of verbal frustration does not reach the level of disorderly conduct and my words to
 Ms. Butterworth were protected by the First Amendment.

Let's talk about Mr. Certalich who battered me at the Garner Food Store during this incident by grabbing me and shoving me out
 the door after "Christy" created a disturbance by raising her voice at me.

Circa August 1998 my 12 year old daughter was raped by an 18 year old Bayou George individual by the name of Wayne Mincey
 in the back seat of a car in the parking lot of the former Boss Hogg/Hubbard back woods dirt race track off of Highway 231 near
 Youngstown/Fountain.

I had custody of my two daughters due to a long history of domestic violence involving my ex wife, Diann Woodard, and her new
 husband, Charles William "Chuck" Woodard who had been permanently banned from his own three female children by the
 Manatee County Courts, Judge Durand Adams due to in his order, "chronic and substantial, physical and emotional, child and
 spousal abuse." (see attached).

Mr. Woodard also was sent to prison in Vermont on a rape charge.

As a result of my custody battle I was issued a custody order by the court that gave me custody of the children and only allowed
 my ex to visit them once a month under the condition that Chuck Woodard was no where present during visitation.

However, on one of these visits my ex allow her sister, Joann Covington, and brother-in-law, Jerry Covington to take my 12 year
 old daughter to the back woods race track.  As a result of their negligence in supervising my daughter my daughter was not only
 raped by Wayne Mincey but impregnated.

The rape resulted in the birth of my grandson, Brandon, in June 1999.  As a single parent I continued to raise my two daughters
 and my new grandson until circa 2003.

As an important point let me point out that Joann and Jerry (Jerome) Covington lived at 6526 Keiber Circle.

As a second point, Garry Certalich, who battered me, was a neighbor of the Covingtons at 6546 Ke ber Circle.

When I was battered at the Garner Food Store by Garry Certalich I immediately asked him to identify himself because I faintly
 recognized him.

When the BCSO report identified him as living on Keiber Circle my memory was refreshed that this was the individual who circa
 1999 approached me in the Garner Food Stores and said that I should be dead for raping my own daughter and getting her
 pregnant because "his neighbor" told him so, i.e. the Covingtons. 

Cahall Deli Commissioner



From: KEVIN WOOD <allunited@bellsouth.net>
To: State Attorney Glenn Hess ASA Kimberly Shouppe <kim.shouppe@sa14.fl.gov>; State Attorney ASA Michael Goodson <michael.goodson@sa14.fl.gov> 
Cc: ACAP FlaBar <acap@flabar.org>; ACAPMail FlaBar <acapmail@flabar.org>; Supreme Court Florida Chief Justice Ricky Polston <polstonr@flcourts.org>; State Attorney 14th Jud. Cir. Glenn Hess <glenn.hess@sa14.fl.gov>; David Angier
 <david.angier@sa14.fl.gov>; Bay County Sheriff's Office Victim Advocate Chevina Jackson <cjackson@bayso.org>; Bay County Admin Judge Joseph Grammer <grammerj@jud14.flcourts.org>; Governor Legal Affairs Head Tim Cerio
 <tim.cerio@eog.myflorida.com> 
Sent: Sunday, March 8, 2015 6 13 AM
Subject: Battery/Disorderly Condut Cases RE Kevin Earl Wood (Victim/Defendant) and Gary Certalich (Defendant) at Garner Food Stores in Bayou George

Ms. Shouppe and Mr. Goodson,

Yourself and Mr. Goodson are digging deep holes that you may not be able to climb out of in your early stages of your law career
 having both been accepted by the Florida Bar as members this past year.

Both of you have no excuse to violate the Rules Regulating the Florida Bar as to candor before a tribunal and falsification of official
 records.  Both of you have already committed crimes under Section 839.13 F.S., as well as violated the Rules Regulating the
 Florida Bar.

Section 839.13 F.S. makes it a crime for "any person" not only to falsify a public record but to "knowingly and willfully take off,
 discharge or conceal any issue."

The first issue that you have concealed is the fact that both you and Mr. Goodson have a conflict interest in any case involving me
 as a victim of a crime or as a defendant.  Your boss, Glenn Hess, knows this to be a fact.

If Mr. Hess "concealed" this fact from you then you need to take that up with Mr. Hess.

Regardless, Mr. Hess knew, or should have known, as well as David Angier, that a conflict exists and should have immediately
 referred the battery and disorderly conduct cases to the Governor for appointment of a Special Prosecutor as he has done
 previously.

Once a conflict of interest exists it cannot be "undone" in the future.  The conflict continues indefinitely and does not go away.

The Public Defender in Bay County has in the past declared a conflict of interest involving my cases and I have always had a
 private conflict attorney appointed.

On one occasion before former Circuit Judge Clinton Foster public defender Georgette Beller attempted to argue a matter before
 Judge Foster on my behalf.

Judge Foster flat out told Ms. Beller, "a conflict of interest is like being pregnant, either you are or you aren't" and refused to hear
 her.

Once Mr. Hess declared a conflict of interest, it cannot be "undone" to selectively control certain high profile cases such as in the
 instant case to protect his former legal client, the Bay County Sheriff's Office.

The conflict between me and Mr. Hess, and the Hess families involved in various criminal activities, goes way back.

Before you evaluate the current conflict of interest with Mr. Hess, and his entire office, including yourselves, please read this
 publication by the American Bar Association:

https://www.americanbar.org/newsletter/publications/gp_solo_magazine_home/gp_solo_magazine_index/conflictsofinterest.html

My first conflict with Mr. Hess arose in 1994 when I filed a Florida Bar complaint on November 8, 1994 against him for
 misrepresenting the law, in writing, to his client in a public record filed with the Sheriff's Office, again a criminal violation under
 Section 839.13 F.S., when he was a private attorney representing the Bay County Sheriff's Office, then Sheriff Guy Tunnell, as his
 client.  That sworn Bar complaint is attached to this email.

Also attached is November 8, 1994 letter I sent to Mr. Hess regarding Chapter 934 F.S. et. seq.

On November 9, 1994 Mr. Hess sent me a letter falsely stating that there was a "flat prohibition" against citizens recording, again a
 clear criminal violation of Section 839.13 F.S.

Unfortunately, on January 5, 1995 Hess became a judge and therefore the Florida Bar informed me they lacked jurisdiction to
 pursue the Bar complaint because Mr. Hess is now under the jurisdiction of the Florida Judicial Qualifications Commission which



 also did not have jurisdiction because the Bar and criminal violations occurred before Hess became a judge, not while he was a
 judge.  A Catch-22.

Since, and before, 1994 numerous folk in Bay County have been forced to suffer bogus arrests, charges and prosecutions under
 Chapter 934 F.S. in Bay County.

Had Mr. Hess truthfully in 1994 advised Sheriff Tunnell and his office of the state of "interception" law, and shared this with the
 Panama City and other law enforcement departments these pattern and practice false arrests would not have happened.

Attached to this email is a draft Memorandum of Law under consideration by Tallahassee Attorney Marie Mattox, who represents
 me, that has a table on pages 4-6 that lists the bogus prosecutions under Chapter 934 that would not have happened if Mr. Hess
 told the truth in 1994.

But the saga continues as to Mr. Hess's numerous conflicts of interest.

First, when a judge Mr. Hess declared his conflict in a civil case in which I was a plaintiff.  His October 18, 1997 order is attached to
 this email.

Second, in 2010 I was maliciously prosecuted on several cases including: 

10008045MMMA Resisting Officer Without Violence NOLLE PROSSED 2/28/2011

10007063MMMA Violation of Injunction NOLLE PROSSED 12/7/2010

10007004MMMA Violation of Injunction DROPPED/ABANDONED/NO INFORMATION FILED 12/13/2010

10007003MMMA Violation of Injunction DROPPED/ABANDONED/NO INFORMATION FILED 12/07/2010

10006654MMMA Disorderly Conduct DROPPED/ABANDONED/NO INFORMATION FILED 12/07/2010

10006157MMMA Trespass DROPPED/ABANDONED/NO INFORMATION FILED 12/07/2010

10006004MMMA Disorderly Conduct DROPPED/ABANDONED/NO INFORMATION FILED 12/07/2010

These cases against me were dropped by Special Prosecutor Geoffrey Fleck who was appointed by the Florida Governor after Mr.
 Hess declared a conflict of interest to the Governor.

On October 6, 2010 the Governor issued an Executive Order assigning a Special Prosecutor, State Attorney William P. Cervone,
 due to Hess's declaration of a conflict of interest (see attached).

In that Executive Order the Governor recognized the declaration of a conflict by Hess:

WHEREAS, the Honorable GLENN HESS has also advised the Governor that Kevin Wood has previously filed a federal
 lawsuit against him as well as complaints against him with Florida's Judicial Qualifications Commission; and

WHEREAS, the Honorable GLENN HESS, to avoid any appearance of conflict of interest or impropriety, has voluntarily
 disqualified himself and has requested the executive assignment of another State Attorney with respect to the investigation
 and prosecution of this case and all related matters; 

It don't take no rocket scientist to conclude that Mr. Hess, his office, and you two guys, are disqualified and any case involving me
 as a victim or a defendant.

Again, a conflict of interest is like being pregnant, either you are or you aren't!

For Hess to selectively control the current disorderly conduct and battery cases when he knows that he, and his office, have a
 conflict of interest is outrageous rather than referring the cases, again, to the Governor of Florida.

Furthermore, in his reasons given to the Governor for a conflict assignment Hess was less than candid in his request because he
 first off did not include that I had filed a Bar complaint against him.

Let's take this another step forward in the saga.

During the 1990's myself and another concerned citizen, John Caylor, worked together in the early to mid 90's to expose an illegal,
 and criminal scheme, in Bay County to allow criminal defendant's to make payoffs to have criminal charges dropped or reduced.

The illegal scheme was dubbed "Cash Register Justice" (CRJ) by the media.  A Bay County Grand Jury found the CRJ scheme to
 be illegal yet no indictments issued.  A copy of the Grand Jury's report is attached to this email.

One remarkable exclusion from the Grand Jury report is that Stockton Hess of Ebro Dog Track Hess family, just west of Bay
 County, is not mentioned in the report for making a payoff to have cocaine trafficking charges reduced.

Had Stockton Hess been convicted of cocaine trafficking he could have lost his dog track license.

The FDLE report on Stockton Hess is attached to this email.



To date, Glenn Hess has refused to acknowledge his family or other connections to not only the gambling enterprises of the Hess
 families at Ebro Dog Track, but as well his connections to the Hess gambling enterprises of the former Rack 'n Cue pool hall in
 Panama City.

Both Hess enterprises have been involved in criminal activities.

Stockton Hess of Ebro Dog Track was certainly involved in, according to FDLE, cocaine trafficking and "Cash Register Justice"
 payoffs as the attached FDLE report evidences.

In another drug case, Stockton's son Mark Hess was involved in a drug case.  The case was assigned to then Circuit Judge Glenn
 Hess.

https://court.baycoclerk.com/BenchmarkWeb2/CourtCase.aspx/Details/124685?digest=CI0Dluv7KsZvuA3V4TDeQA

Because of the connection between Glenn Hess, and his brother Brian Hess, to Ebro Dog Track, he should have disqualified
 himself in the case.

Glenn Hess knew that his brother Brian was the registered agent for Alexis Ebro Dog Track Services, Inc., a Florida corporation.

Furthermore, Don Hess of Rack 'n Cue pool hall was also prosecuted for soliciting a customer, Danny Cain, to burn down a
 competing business.  Cain was "wired" by a Bay County Sheriff's investigator to record Hess's solicitation.  The "recording"
 resulted in charges against Hess and his resulting sentence of probation.  Hess died before he completed his probation.

Again, Brian Hess, brother of Glenn Hess, was the registered agent for the corporation Bay Billiards, Inc., a Florida corporation
 doing business as Rack 'n Cue pool hall.

As a final emphasized note to this email, Mr. Hess asked a legal assistant to my attorney if she would l ke to earn some extra
 money because a lot of folk in Bay County would like to see me dead.  The legal assistant's sworn affidavit is attached to this
 email.

There is a lot more but I'm going to end here.

The bottom line is that a conflict of interest exists that that both of you should declare such and insist that your boss, Glenn Hess,
 contact the Governor of Florida for a conflict assignment for the battery and disorderly conduct cases.

Respectfully,

Kevin Earl Wood
Bay Community News
Southern Christian Leadership Conference (SCLC) Member
Sunday Program Coordinator  Bayou George Christian Church  Panama City
Disabled Commissioned Vietnam Era Veteran

850-785-3768
Cell: 850-358-2200
Email: allunited@bellsouth net
6925 Wood Place
Panama City, FL 32404
www baycommunitynews com
http://baycommunitynews com/category/our-video-columnists/kevins-corner/
http://baycommunitynews com/category/our-video-columnists/kevins-corner/page/2/
http://baycommunitynews com/category/our-video-columnists/kevins-corner/page/3/
http://baycommunitynews com/category/our-video-columnists/kevins-corner/page/4/
http://baycommunitynews com/category/our-video-columnists/kevins-corner/page/5/



 









From: Mexican Power Industry Summit
To: Cerio, Tim
Subject: SENER"s Dr. César Emiliano Hernández Ochoa to Keynote Summit - Hear More this October
Date: Tuesday, August 11, 2015 7:46:19 PM

Email not displaying correctly? View it in your browser

Mexican Power Industry Summit

EVENT AGENDA    BROCHURE DOWNLOAD    VENUE INFO

Dear Colleague,

SENER's Undersecretary of Electricity, Dr. César Emiliano Hernández

 Ochoa, will keynote the inaugural Mexican Power Industry Summit, this
 October in Mexico City. The presentation will provide the latest insight into
 wholesale market guidelines, market operational provisions and what's ahead
 during this time of transition within the industry.

Dr. Hernández Ochoa will address the following:

The implementation schedule for the Bases
The January 1, 2016 Commencement of First Phase Market Operations
Auctions for Long Term Contracts - Clean Energy, CELS, Capacity
Implementation schedule for Market Operational Provisions
How key stakeholders are participating
Barriers facing the industry and emerging opportunities

Don't miss the opportunity to hear from Dr. Hernández Ochoa and other

 key players in Mexico's Power Industry, including the following

 organizations:

Acciona Energía Mexico
Aljaval
AME
CENACE
COGENERA Mexico
CRE
CRE/ Comisión Reguladora de
 Energía
CRE/ Energía Hoy

Fondo de Fondos
Gauss Energia
Guascor de México
Marathon Capital
PEMEX Cogeneracion y Servicios
Pillsbury Winthrop Shaw Pittman LLP
Santander Global Banking Markets
SENER
Vive Energía

We look forward to meeting you in Mexico City!

CLICK HERE TO

SAVE
UP TO

$500
EXPIRES 09/04/15

(818) 888-4444
Registration Code: MP1E15

Platinum Sponsor

Pillsbury Winthrop Shaw Pittman
 LLP

Principal Supporting

 Organization

CRE

Supporting Organizations

Asociación Mexicana de Energía
 (AME)

•
Energy Council of the Americas

 (ECOTA)
•

Secretaría de Desarrollo
 Económico del Distrito Federal

 (SEDECO)

Principal Media Partner

Energía a Debate





From: Melissa Williams
To: Cerio, Tim
Cc: larry.sellers@hklaw.com; bdavis@ddslaw.net; sjostromj@leoncountyfl.gov
Subject: Second Circuit JNC - Upcoming Meeting
Date: Tuesday, August 11, 2015 5:12:35 PM
Attachments: Letter to Cerio - Upcoming Meeting.pdf

Meeting Announcment.pdf

Please see attached correspondence regarding the Second Circuit JNC. Thank you.
 
Melissa Williams
Legal Assistant to Robert N. Clarke, Jr.
  and Steven M. Hogan
Ausley McMullen
123 South Calhoun Street
P.O. Box 391 (32302)
Tallahassee, FL  32301
Direct Line:  (850)425-5463
Facsimile:    (850)222-7560
E-mail:       mwilliams@ausley.com
 
PLEASE NOTE:
 
1.  The foregoing is not intended to be a legally binding or legally effective electronic signature.
2.  This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the
 individual(s) or entity(ies)  to which it is addressed.  This message may contain information that is
 privileged, proprietary, confidential, or otherwise legally exempt from disclosure.  If you are not the
 named addressee, you are not authorized to read, print, retain, copy or disseminate this message or
 any part of it, electronically, verbally or in writing.  If you have received this message in error, please
 notify the sender immediately by email and delete all copies of the message.  I apologize for any
 inconvenience this may have caused.  Thank you.
 
 
 







To view this email as a web page, go here

From: Linda Leali, Linda Leali, P.A.
To: Cerio, Tim
Subject: An Invitation to Attend our Upcoming Bankruptcy 101 CLE on Chapters 7 and 13
Date: Tuesday, August 11, 2015 3:35:20 PM

Dear Timothy,

New to bankruptcy?  Just starting out with chapters 7 and 13?  You can't miss Pincus
 Professional Education’s upcoming Bankruptcy 101: Chapters 7 and 13 seminar.  This
 seminar will provide you with an introduction to handling Chapters 7 and 13 cases with a
 focus on the practical aspects you need to know to represent your clients. 

This bankruptcy program has been well received in California, Illinois and Washington and is
 now coming to Florida. Don't miss the opportunity to learn the in's and out's of chapters 7 and
 13 bankruptcy from top practitioners.

Bankruptcy 101: Chapters 7 and 13
November 12, 2015, 9:00 a.m. - 5:00 p.m.

Hampton Inn, Brickell
50 SW 12th Street, Miami

Go here for more information or to register. Can't attend? Order the home study audio CD.

What you will learn:

Introduction & Overview of Bankruptcy Practice
Overview of bankruptcy court
Resources available on court website
CM/ECF Issues
Motion Practice
Adversary Proceedings
Appeals
Ethical Issues
 

Debtor’s Representation, Chapter 7
The concept of Chapter 7
Counsel's "Toolkit"
Prepetition information gathering process
Income, expenses, and Means Test
Credit counseling certificate
Filing and its effect
4002 Documents
341 meeting
60 day deadline for discharge complaints
Financial education requirement
Discharge
Interaction with Chapter 7 trustee and US trustee
Treatment of types of claims
What happens to assets?



 
Chapter 13 Basics, Debtor’s Representation, Role of the Trustee

Overview
Client Responsibilities and Information
Drafting Plan, Schedules and Statements, Means Test
Filing Documents/Paying Court Filing Fee
Getting Attorney Fees Paid
Section 341 Meeting
Plan confirmation issues
Role of Chapter 13 Trustee
Post-Confirmation Issues
Debtor Financial Education
Completion of Plan and Discharge
 

 Creditor’s Representation, Chapters 7 and 13
Overview of Creditor’s Rights
Rights of Creditors in Special Situations
Treatment of Secured Claims in Reorganization Cases
Judgment Lien Avoidance
Exceptions and Objections to Discharge
Dismissal and Conversion
Attorney Cooperation with Trustees
 

Role of the Trustee in Chapter 7 Proceedings
Overview
Preparing for the Sec 341 Meeting of Creditors
Liquidation of Assets
Objections to Exemptions, Discharge and Abusive Filings
Why Can't We Just Get Along?
Tax Issues for your Clients

I hope to see you there.

Sincerely,

Linda Leali, Esq.
Linda Leali, P.A.

P.S. Getting started in Estate Planning? You can't miss Pincus Professional Education's Estate
 Planning 101: Trusts & Esstates from Start to Finish. This program will provide a
 thorough overview of the areas involved in estate planning, the documents you need to create
 and the potential issues you can face in your estate planning practice. Go here for more
 information or to register.

 

 

 

















From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Asset Protection & Fraudulent Conveyances CLE - Final Call for $50 Off
Date: Tuesday, August 11, 2015 9:45:09 AM

If you are having trouble viewing this email, click here.

Mastering Asset Protection & Fraudulent
 Conveyances CLE 

Thursday, September 17, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Final Call for $50 Off
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits 

From the underlying substantive law to practical aspects of asset protection planning (i.e.,
 what works and what does not), this program will teach you everything you need to know
 about protecting your assets from plaintiffs and creditors. We'll cover specific planning
 strategies and solutions, including planning with business entities, and domestic and foreign
 trusts, gifting and sale techniques. Specific emphasis will be placed on protecting assets in a
 troubled economy, including protection from lenders and landlords holding personal
 guarantees.  Our distinguished seminar faculty will cover specific approaches and solutions,
 including the most effective tactics, best practices, and the cutting-edge strategies to best
 advantage your client.

You'll learn various ways, from the very simply to the very sophisticated, to protect specific
 assets common to all clients: houses, bank and brokerage accounts, rental real estate,
 businesses and professional practices and retirement plans. Course materials will serve as a
 treatise on asset protection as well as an exhaustive reference source for many of your
 planning needs and will outline and diagram the discussed planning techniques and
 structures.  The nationally recognized instructors will share many real life case histories and
 anecdotes that will readily illustrate the effectiveness of various structures.  Register today to
 learn the most effective strategies and latest law in asset protection with the titans.

Key Agenda Points     View Complete Agenda

Practical Goals and Limitations of Asset Protection
Picking the Right Structure
Understanding Fraudulent Transfers



Overcoming Fraudulent Transfer Attacks
Avoiding Attorney Liability for Fraudulent Transfers 
Planning Possible Challenges
Practical Implications for Planning
Corporations v. LLC’s and LP’s
Charging Order Protection
Picking the Right Jurisdiction
Single Member LLC’s, Poison Pills and Other Sexy Clauses
Use of Trusts in Asset Protection
Spendthrift, Discretionary, Self-settled, and Foreign Trusts
Protecting Specific Assets: Residence, Real Estate, Business, & Retirement Plans
Interactive Question & Answer Session with the Expert

Faculty     Detailed Faculty Information

Jacob Stein, Leading Asset Protection Attorney, Expert, & Adjunct Law Prof. of Asset
 Protection

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Call for $50 Off 
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 



If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Cerio, Tim
To: Gibson, Ben
Subject: Fwd: Office of the Attorney General Client Satisfaction Survey
Date: Tuesday, August 11, 2015 7:29:24 AM
Attachments: Client Satisfaction Survey 2014-15.rtf

ATT00001.htm

?

Sent from my iPhone

Begin forwarded message:

From: Suzanne Woodcock <Suzanne.Woodcock@myfloridalegal.com>
Date: August 10, 2015 at 10:29:21 AM EDT
Subject: Office of the Attorney General  Client Satisfaction Survey

Dear Client of the Office of the Attorney General:

As part of our continuing efforts to ensure that we are fully meeting our
 client’s litigation needs, and to respond to Performance Measures as
 required by the Florida Legislature, we have prepared a Client
 Satisfaction Survey for your response. The responses you provide will be
 used to help us reach our goal of providing the highest quality legal
 services.

The primary goal of the Office of the Attorney General (OAG) is to provide
 top quality legal representation on behalf of the people of the State of
 Florida. We have over 479 lawyers with expertise in a variety of litigation
 specialties who are dedicated to providing the state with professional and
 competent legal assistance. They are located in offices 13 throughout the
 State of Florida. Put simply, you are our client, and we want to give you
 the best representation possible.

Please return the survey by August 20, 2015. 

The survey is offered electronically for ease in responding. You can
 access the Survey at http://www.myfloridalegal.com/survey. 

However, the survey can also be completed by sending the enclosed
 hardcopy by fax to (850) 487-0168, by mailing to the address below or by
 email to: costella.harperlewis@myfloridalegal.com, whichever is more
 convenient.

Mailing address: Office of the Attorney General
Attn: Costella Harper Lewis
107 W. Gaines Street, Room 158D



Tallahassee, Florida 32301

(See attached file: Client Satisfaction Survey 2014-15.rtf)

Best Regards,
Costella Harper Lewis
General Services
Office of the Attorney General
State of Florida 
PL-01, The Capitol
Tallahassee, FL 32399-1050
Telephone (850) 414-3419
Facsimile: (850) 487-0168
costella.harperlewis@myfloridalegal.com



CLIENT SATISFACTION SURVEY 
 

 
The primary function of the Office of the Attorney General is to provide top-quality legal 
representation on behalf of the State of Florida.  We have more than 479 lawyers located in 13 
offices throughout the State of Florida, with expertise in a variety of specialties who are 
dedicated to providing professional and competent legal assistance. 
 
This survey has been prepared as part of our continuing efforts to ensure that we are fully 
meeting our client’s needs.  The response you provide will help us meet our responsibility to 
provide legal services of the highest quality. 
 
Please take a few moments to complete and submit this survey based on your observations and 
experiences for fiscal year 2014-2015.  As always, please feel free to discuss any legal 
representation issues directly with Sarah Nortelus, Budget Director, at (850) 414-3414. 
 
Please note that this survey is one component of the Department’s performance measurement as 
required by the Governor and Legislature. 
 
Name of Responding Agency: (optional)  
Name of Responding Agency Contact: (optional) 
Respondents to this survey may remain anonymous.   
As such, you may omit questions that you feel may compromise your anonymity. 
 
1. Please identify the area(s) of Law in which the OAG has provided services: 
  
 Administrative Law   Corrections   General Civil 
 Child Support Enforcement  Criminal Appeals  Tax 
 Children’s Legal Services  Eminent Domain  Other 
 Constitutional Law   Employment   (If you selected 

Solicitor General        “other,” please enter 
a brief description) 

 
2. How would you rate the overall performance/professionalism of the legal services 

provided by the OAG: 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
3. Did you generally receive responses in a timely manner? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 Comments: 
 



4. Were you provided with up to date status reports or briefings? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
5. How would you rate the quality of the written work product of the Assistant Attorney(s) 

General? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
6. How would you rate the oral advocacy made by the Assistant Attorney(s) General? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
7. How would you rate the overall results achieved given the surrounding circumstances, 

including the facts, the state of the law, etc? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
8. How would you rate the Assistant Attorney(s) General knowledge and application of the 

law(s)? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
9. How would you rate the Assistant Attorney(s) General knowledge and application of the 

facts? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
10. What were the total fees $_________ and costs $___________expended for legal 

services by your agency for private outside counsel? 
 

 
11. What percentage of your agency’s legal services were conducted by private counsel 



____% v. public (your own legal offices or the Office of the Attorney General)?____% 
 
12. What were the salaries and benefits $________, costs $_________ of your in-house legal 

unit; please provide detail by position?  
  



file:///C/Users/samss/Documents/ATT00001_35 htm[11/18/2015 6:06:18 PM]



From: Cerio, Tim
To: Andrew Westney
Subject: Re: Law360 story on Seminole Tribe"s negotiations with state
Date: Tuesday, August 11, 2015 7:24:18 AM

Good morning Mr. Westney – I asked our communications director to get back with you
 yesterday and advance of your deadline. My understanding is that that happened. Please feel
 free to let me know if there were any problems.

Best,

Tim Cerio

Sent from my iPhone

On Aug 10, 2015, at 2:35 PM, Andrew Westney <andrew.westney@law360.com> wrote:

Mr. Cerio,

I'm the senior reporter for Native American law with Law360, a legal newswire based in New York.
 Following up on the report on the MiamI Herald's website on Saturday in which counsel for the tribe Barry
 Richard said negotiations are "going nowhere", please let me know if you'd be available to discuss the status
 of negotiations with the Seminoles over their gaming compact, or if you can forward me an official
 statement.  

I'm on deadline, so a response at your earliest convenience would be greatly appreciated. I can be
 reached today at 404-483-4648 or by return email.

Thank you,

Andrew Westney
Senior Reporter, Native American law

Legal News & Data
860 Broadway, 6th Floor
New York, NY 10003
(646) 350-1357



From: quarantine@messaging.microsoft.com
To: Cerio, Tim
Subject: Spam Notification: 1 New Messages
Date: Tuesday, August 11, 2015 1:56:22 AM

Dear tim.cerio@eog.myflorida.com:

You have 1 new spam-quarantined messages as of August 11, 2015 12:00 AM (UTC) which are listed
 below along with the actions that can be taken:

Release to Inbox: Send the message to your Inbox.

Report as Not Junk: Send a copy of the message to Microsoft for analysis.

Sender Subject Date (UTC) Size Release Report

"susan@silentmessages.com"
 <susan@silentmessages.com>

Evaluating
 Truthfulness CLE
 Workshop in
 Jacksonville FL

Aug 10, 2015 12:04 PM 173882 Release
 to Inbox

Report
 as Not
 Junk

© 2015 Microsoft Corporation. All rights reserved. | Acceptable Use Policy | Privacy Notice



From: Cerio, Tim
To: Schutz, Jackie
Subject: Fwd: Law360 story on Seminole Tribe"s negotiations with state
Date: Monday, August 10, 2015 3:13:56 PM

Sent from my iPhone

Begin forwarded message:

From: Andrew Westney <andrew.westney@law360.com>
Date: August 10, 2015 at 2:34:54 PM EDT
To: Tim.cerio@eog.myflorida.com
Subject: Law360 story on Seminole Tribe's negotiations with state

Mr. Cerio,

I'm the senior reporter for Native American law with Law360, a legal newswire based in New York.
 Following up on the report on the MiamI Herald's website on Saturday in which counsel for the tribe Barry
 Richard said negotiations are "going nowhere", please let me know if you'd be available to discuss the status
 of negotiations with the Seminoles over their gaming compact, or if you can forward me an official
 statement.  

I'm on deadline, so a response at your earliest convenience would be greatly appreciated. I can be
 reached today at 404-483-4648 or by return email.

Thank you,

Andrew Westney
Senior Reporter, Native American law

Legal News & Data
860 Broadway, 6th Floor
New York, NY 10003
(646) 350-1357



From: Andrew Westney
To: Cerio, Tim
Subject: Law360 story on Seminole Tribe"s negotiations with state
Date: Monday, August 10, 2015 2:35:17 PM

Mr. Cerio,

I'm the senior reporter for Native American law with Law360, a legal newswire based in New York. Following up on the
 report on the MiamI Herald's website on Saturday in which counsel for the tribe Barry Richard said negotiations are "going
 nowhere", please let me know if you'd be available to discuss the status of negotiations with the Seminoles over their gaming
 compact, or if you can forward me an official statement.  

I'm on deadline, so a response at your earliest convenience would be greatly appreciated. I can be reached today
 at 404-483-4648 or by return email.

Thank you,

Andrew Westney
Senior Reporter, Native American law

Legal News & Data
860 Broadway, 6th Floor
New York, NY 10003
(646) 350-1357



From: mark1716@juno.com on behalf of Mark Proctor
To: Cerio, Tim
Cc: proctor.mark@verizon.net; Dane, Laura
Subject: Re: 13th Circuit Judicial Appointment
Date: Monday, August 10, 2015 2:13:41 PM

 
Tim - All is good here, I hope this also finds you the same. Thank you for your consideration.
 All the best, Mark
 
Mark Proctor
409 South Kings Avenue
Brandon, Florida 33511
813-689-5659 (o)
813-685-9292 (f)
813-451-8780 (m)
 
 

---------- Original Message ----------
From: "Cerio, Tim" <Tim.Cerio@eog.myflorida.com>
To: Mark Proctor <proctor.mark@verizon.net>
Cc: "Dane, Laura" <Laura.Dane@eog.myflorida.com>
Subject: Re: 13th Circuit Judicial Appointment
Date: Mon, 10 Aug 2015 01:41:36 +0000

Thank you for the recommendation, Mark.  Hope all is well. 

Sent from my iPhone

On Aug 8, 2015, at 1:02 PM, Mark Proctor <proctor.mark@verizon.net> wrote:

To: Timothy M. Cerio, General Counsel. Office of the Governor, Florida
tim.cerio@eog.myflorida.com
From: Mark Proctor
Re: 13th Circuit Judicial Appointment
 
To Tim Cerio :
 
In the interest of full disclosure, I am a paid consultant in the 2016 election
 campaigns for two of the individuals who have applied for and recommended by
 the 13th Circuit Judicial Nominating Commission for the position open as a
 result of the retirement of the Honorable Bernard C. Silver: Carl Hinson and
 Judge Kim Hernandez Vance.
 
I have been working with each of  them separately on a regular basis. I therefore
 have with continued frequency interacted with both of them for an
 extraordinary number of hours of my personal time as well as with their family,
 friends and acquaintances. 



 
In my close working relationship with each, I have found Mr. Hinson and Judge
 Vance to have outstanding professional credentials and the highest level
 of personal integrity that would serve our community well in the
 courtroom. Equally important, they have both shown the care, compassion and
 temperament necessary in order to make fair and impartial judicial
 determinations.
 
It is with some mixed feelings that I would personally recommend both of these
 individuals for consideration, because despite being completely and thoroughly
 qualified, if either one were selected to serve on the Circuit Court, I would lose
 that opportunity to be enriched regularly with their individual knowledge and
 wisdom. 
 
I would strongly encourage the Governor's selection of either Carl Hinson or
 Judge Kim Hernandez Vance as a judge on the Circuit Court.
 
Thank you for allowing me to express my personal observations regarding these
 two individuals.
 
Sincerely,
 
Mark Proctor
 
 
 
 
 
Mark Proctor
409 South Kings Avenue
Brandon, Florida 33511
813-689-5659 (o)
813-685-9292 (f)
813-451-8780 (m)
 
 

____________________________________________________________
NetZero now offers 4G mobile broadband. Sign up now.

____________________________________________________________
Old School Yearbook Pics
View Class Yearbooks Online Free. Search by School & Year. Look Now!
classmates.com











From: Suzanne Woodcock
Subject: Office of the Attorney General Client Satisfaction Survey
Date: Monday, August 10, 2015 10:29:35 AM
Attachments: Client Satisfaction Survey 2014-15.rtf

Dear Client of the Office of the Attorney General:

As part of our continuing efforts to ensure that we are fully meeting our client’s
 litigation needs, and to respond to Performance Measures as required by the Florida
 Legislature, we have prepared a Client Satisfaction Survey for your response. The
 responses you provide will be used to help us reach our goal of providing the highest
 quality legal services.

The primary goal of the Office of the Attorney General (OAG) is to provide top quality
 legal representation on behalf of the people of the State of Florida. We have over
 479 lawyers with expertise in a variety of litigation specialties who are dedicated to
 providing the state with professional and competent legal assistance. They are
 located in offices 13 throughout the State of Florida. Put simply, you are our client,
 and we want to give you the best representation possible.

Please return the survey by August 20, 2015. 

The survey is offered electronically for ease in responding. You can access the
 Survey at http://www.myfloridalegal.com/survey. 

However, the survey can also be completed by sending the enclosed hardcopy by fax
 to (850) 487-0168, by mailing to the address below or by email to:
 costella.harperlewis@myfloridalegal.com, whichever is more convenient.

Mailing address: Office of the Attorney General
Attn: Costella Harper Lewis
107 W. Gaines Street, Room 158D
Tallahassee, Florida 32301

(See attached file: Client Satisfaction Survey 2014-15.rtf)

Best Regards,
Costella Harper Lewis
General Services
Office of the Attorney General
State of Florida 
PL-01, The Capitol
Tallahassee, FL 32399-1050
Telephone (850) 414-3419
Facsimile: (850) 487-0168
costella.harperlewis@myfloridalegal.com



CLIENT SATISFACTION SURVEY 
 

 
The primary function of the Office of the Attorney General is to provide top-quality legal 
representation on behalf of the State of Florida.  We have more than 479 lawyers located in 13 
offices throughout the State of Florida, with expertise in a variety of specialties who are 
dedicated to providing professional and competent legal assistance. 
 
This survey has been prepared as part of our continuing efforts to ensure that we are fully 
meeting our client’s needs.  The response you provide will help us meet our responsibility to 
provide legal services of the highest quality. 
 
Please take a few moments to complete and submit this survey based on your observations and 
experiences for fiscal year 2014-2015.  As always, please feel free to discuss any legal 
representation issues directly with Sarah Nortelus, Budget Director, at (850) 414-3414. 
 
Please note that this survey is one component of the Department’s performance measurement as 
required by the Governor and Legislature. 
 
Name of Responding Agency: (optional)  
Name of Responding Agency Contact: (optional) 
Respondents to this survey may remain anonymous.   
As such, you may omit questions that you feel may compromise your anonymity. 
 
1. Please identify the area(s) of Law in which the OAG has provided services: 
  
 Administrative Law   Corrections   General Civil 
 Child Support Enforcement  Criminal Appeals  Tax 
 Children’s Legal Services  Eminent Domain  Other 
 Constitutional Law   Employment   (If you selected 

Solicitor General        “other,” please enter 
a brief description) 

 
2. How would you rate the overall performance/professionalism of the legal services 

provided by the OAG: 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
3. Did you generally receive responses in a timely manner? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 Comments: 
 



4. Were you provided with up to date status reports or briefings? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
5. How would you rate the quality of the written work product of the Assistant Attorney(s) 

General? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
6. How would you rate the oral advocacy made by the Assistant Attorney(s) General? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
7. How would you rate the overall results achieved given the surrounding circumstances, 

including the facts, the state of the law, etc? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
8. How would you rate the Assistant Attorney(s) General knowledge and application of the 

law(s)? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
9. How would you rate the Assistant Attorney(s) General knowledge and application of the 

facts? 
 
 Excellent Very Good Good  Fair  Poor  No Opinion 
 
 Comments: 
 
10. What were the total fees $_________ and costs $___________expended for legal 

services by your agency for private outside counsel? 
 

 
11. What percentage of your agency’s legal services were conducted by private counsel 



____% v. public (your own legal offices or the Office of the Attorney General)?____% 
 
12. What were the salaries and benefits $________, costs $_________ of your in-house legal 

unit; please provide detail by position?  
  



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Mastering Copyright, Trademark, & IP Law CLE - Final Chance to Register
Date: Monday, August 10, 2015 9:54:43 AM

If you are having trouble viewing this email, click here.

 Mastering Copyright, Trademark, & IP Law CLE
Wednesday, August 12, Noon - 1:30 PM

90-Minute Telephonic Seminar
Registration includes access to complete course & reference material

 
Click to Learn More: Final Last Chance to Register

              
Rossdale CLE

A National Leader in Legal Education 
                                     

Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits      

Copyright, trademark, & patent law has emerged in recent years as one of the fastest growing
 legal practices. From the cutting-edge strategies to best practices, this convenient telephonic
 seminar will cover the hot topics in this quickly evolving field. The nationally recognized
 seminar faculty will discuss the latest law on copyright protection & registration, protections
 governing domain registrations, Internet based use of trademarks, protecting keywords, as
 well as civil and criminal enforcement. Specific emphasis will be paid to developments in
 patent law, cutting-edge techniques in trademark litigation, effectively utilizing The America
 Invents Act, effective methods for resolving IP disputes in and out of court, as well as
 changes to prosecutions before the USPTO. Course materials will serve as a treatise on these
 skills and techniques, as well as an exhaustive reference source for your future reference.

Key Agenda Points     View Complete Agenda

Hot Topics in Copyright Protection
Best Practices on Copyright Registration
Artistic Works in the Digital Age
Effective Protections Governing Domain Registrations
Copyright Enforcement in Civil & Criminal Courts
The Latest Law on Internet Based Use of Trademarks
Online Trademark Enforcement and Remedies
Cutting-edge Issues with Keywords
Best Practices on Trademark Law Involving Domain Names
Best Practices for Guarding Trademarks in the Digital Age
Advantaging Clients with The America Invents Act
The Changing Nature of Patent Prosecutions before the USPTO
Effectively Resolving Patent Disputes



Interactive Question & Answer Session with the Experts

Faculty     Detailed Faculty Information

Manny Pokotilow, National Authority on Patent & IP Law
Roberta Jacobs-Meadway, Co-Chair of Eckert Seamans' Intellectual Property Group
Miriam C. Beezy, Partner at BakerHostetler 

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
                             

Click to Learn More: Final Chance to Register
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 



From: Cerio, Tim
To: Cheshire, Zeb
Cc: Dane, Laura
Subject: RE: Christopher E. Brown
Date: Monday, August 10, 2015 8:48:48 AM

Thank you very much for the recommendation, Mr. Cheshire.
 
Tim Cerio
 

From: Cheshire, Zeb [mailto:Zeb.Cheshire@andersoncolumbia.com] 
Sent: Thursday, August 06, 2015 10:52 AM
To: Cerio, Tim
Subject: Christopher E. Brown
 
Mr. Cerio,
 
We have not yet had the opportunity to meet, but I wanted to contact you regarding Chris Brown. 
 As I understand it, Chris is one of the six attorneys you will be interviewing in the coming weeks
 regarding a Hillsborough County Court judicial appointment. 
 
I have known Chris since I began working as an intern at the Hillsborough County Sheriff’s Office,
 Legal Section, prior to graduating law school in 2006.  After graduation, I was hired as an attorney at
 HCSO and worked side-by-side with Chris for six years on a wide variety of projects and issues. 
 During that timeframe, I had the opportunity to observe Chris’ work ethic, intelligence, judgment, as
 well as his treatment of others.  As a result, I can honestly say that I have never encountered an
 attorney better suited to serve as judge than Chris. 
 
If Chris is given the opportunity to serve as a Hillsborough County Court Judge, he will exhibit
 intelligence, integrity, an excellent work ethic, and will make the just decision, even if that decision
 is difficult or unpopular.   In sum, Chris is an excellent choice to fill this seat and would serve the
 citizens of Hillsborough County well, as he has done for his entire career in the public sector. 
 
Hopefully we will have the opportunity to meet in person in the future.  In the meantime, if you have
 any questions or would like to contact me regarding Chris, please do not hesitate to do so. 
 
Thank You,
 
Zeb Cheshire
General Counsel
Anderson Columbia Companies
office - 386.752.7585 ex. 227
cell - 813.323.7203
zeb.cheshire@andersoncolumbia.com



**********************************************
The information contained in this e-mail message is intended only for the personal and confidential use of the
 recipient(s) named above.   This message may be an attorney-client communication and as such is privileged and
 confidential. If the reader of this message is not the intended recipient or an agent responsible for delivering it to the
 intended recipient, you are hereby notified that you have received this document in error and that any review,
 dissemination, distribution, or copying of this message is strictly prohibited.  If you have received this
 communication in error, please notify us immediately by e-mail, and delete the original message.

 



From: Cerio, Tim
To: Morgan W. Streetman
Subject: RE: Cythia Oster for 13th Cir and 2d DCA JNC Appointment
Date: Monday, August 10, 2015 8:41:51 AM

Thank you for your recommendation.
 
Sincerely,

Tim Cerio
 

From: Morgan W. Streetman [mailto:morgan@streetmanlaw.com] 
Sent: Tuesday, August 04, 2015 2:46 PM
To: Cerio, Tim
Subject: Cythia Oster for 13th Cir and 2d DCA JNC Appointment
Importance: High
 
Tim,
 
Please see the attached concerning Ms. Oster.  Please feel free to call me with any
 questions or to further discuss her qualifications.
 
Morgan
 
Morgan W. Streetman
Streetman Law
1906 North Tampa Street
Tampa, Florida 33602-2133
(813) 227-8689 Telephone
(813) 227-8680 Facsimile
Morgan@StreetmanLaw.com
www.StreetmanLaw.com

Confidentiality Statement:  This email, including any attachments, from Streetman Law may be
 confidential or privileged.  This email is only for the use of its intended recipient.  If you are not the
 intended recipient of this email, you are prohibited from disclosing, distributing, copying, or using this
 email.  If you have received this email in error, please notify the sender immediately by reply email or
 telephone (813) 227-8689.
 
IRS Circular 230 Notice:  Streetman Law is required to advise you that no person or entity may use any
 tax advice in this communication or any attachment to (i) avoid any penalty under federal tax law or (ii)
 promote, market, or recommend any purchase, investment, or other action.

 
 

This email has been checked for viruses by Avast antivirus software. 



www.avast.com

 



From: Cerio, Tim
To: Dane, Laura
Subject: FW: Cythia Oster for 13th Cir and 2d DCA JNC Appointment
Date: Monday, August 10, 2015 8:41:22 AM
Attachments: Cerio 8-4-15 re Cindy Oster.pdf

 
 

From: Morgan W. Streetman [mailto:morgan@streetmanlaw.com] 
Sent: Tuesday, August 04, 2015 2:46 PM
To: Cerio, Tim
Subject: Cythia Oster for 13th Cir and 2d DCA JNC Appointment
Importance: High
 
Tim,
 
Please see the attached concerning Ms. Oster.  Please feel free to call me with any
 questions or to further discuss her qualifications.
 
Morgan
 
Morgan W. Streetman
Streetman Law
1906 North Tampa Street
Tampa, Florida 33602-2133
(813) 227-8689 Telephone
(813) 227-8680 Facsimile
Morgan@StreetmanLaw.com
www.StreetmanLaw.com

Confidentiality Statement:  This email, including any attachments, from Streetman Law may be
 confidential or privileged.  This email is only for the use of its intended recipient.  If you are not the
 intended recipient of this email, you are prohibited from disclosing, distributing, copying, or using this
 email.  If you have received this email in error, please notify the sender immediately by reply email or
 telephone (813) 227-8689.
 
IRS Circular 230 Notice:  Streetman Law is required to advise you that no person or entity may use any
 tax advice in this communication or any attachment to (i) avoid any penalty under federal tax law or (ii)
 promote, market, or recommend any purchase, investment, or other action.

 
 

This email has been checked for viruses by Avast antivirus software. 
www.avast.com

 



STREETMAN LAW 
1906 North Tampa Street 

Tampa, Florida 33602 
 

 
www.StreetmanLaw.com Telephone  (813) 227-8689 
Morgan@StreetmanLaw.com Facsimile  (813) 227-8680 

 
August 4, 2015 

 
 
VIA EMAIL –  tim.cerio@eog.myflorida.com 
 
Timothy M. Cerio, Esq. 
Executive Office of the Governor 
400 S Monroe St 
Tallahassee, FL 32399-6536 

  

 
 
RE: Comment on qualifications of Cynthia Oster  to be appointed to the  
 Judicial Nominating Commissions of the Thirteenth Judicial Circuit  
 Court and Second District Court of Appeal      

 
 
Dear Mr. Cerio: 

 
I write to support the consideration of Cynthia “Cindy” Oster for appointment to 

the Thirteenth Judicial Circuit and Second District Court of Appeal Judicial Nominating 
Commissions.  Cindy has previously served as a member and Chair of the Thirteenth 
Circuit JNC, and she has always done an excellent job.  She is also a long-time friend and 
professional colleague.  I cannot recommend her highly enough. 

 
Thank you for your time and consideration of this correspondence, and please feel 

free to contact me to further discuss Cindy’s candidacy or if there is any way I may be of 
assistance to the Governor. 

 
     Respectfully submitted, 

 
 
 
  MORGAN W. STREETMAN  



From: Cerio, Tim
To: Silvia Mclain
Cc: Dane, Laura
Subject: RE: support of Chris Morrison for Judicial candidate for the 18th circuit civil bench
Date: Monday, August 10, 2015 8:39:36 AM

Thank you for your recommendation.
 
Sincerely,

Tim Cerio
 

From: Silvia Mclain [mailto:silvia@scbalas.com] 
Sent: Tuesday, August 04, 2015 1:12 PM
To: Cerio, Tim
Subject: support of Chris Morrison for Judicial candidate for the 18th circuit civil bench
 
Good Afternoon Mr. Cerio:
 

I writing you to support Chris Morrison for judicial candidate in the 18th circuit civil.  I met Mr.
 Morrison when he served as Board of Director of the legal aid program of Seminole County.  He
 served as President for numerous years.  He was very active member of the board of directors.  He
 would attend board meeting as well as attend fund raising meetings and meet with potential
 funders seeking financial support for the legal aid program.  He was instrumental in securing eight
 years of financial support from the Edward C. Smith Charitable Trust which provided the legal aid
 program the ability to purchase an office building in historical Longwood.  The mortgage obtained to
 secure the office building was retired in five years as a result of the contributions received from this
 charitable trust. He demonstrated a sincere commitment to serving the legal needs of the indigent
 in our community and ensuring all gain access to the justice system despite their economic
 circumstance.
 
I believe he will make an outstanding judge.  He possesses commitment to serve the public and has
 an excellent demeanor and temperament needed for the position.  I am the executive director of
 the legal aid program in Seminole County but I am writing this email not in my official capacity but in
 my personal capacity.  I have been a Florida Bar attorney since 1983.
 
Thank you for your time and consideration.
 
 
Silvia McLain, Esq.
101 West Palmetto Avenue
Longwood, Florida 32750
407 834 1660 extension 106
 
The information contained in this email message is attorney privileged and confidential information intended only for the
 use of the individual or entity above.  If the reader of this message is not the intended recipient, or the employee or



 agent responsible to deliver it to the intended recipient, you are hereby notified that any dissemination, distribution or
 copying of this communication is strictly prohibited.  If you have received this communication in error, please
 immediately notify us and return the original message to us by email at administrator@scbalas.org.  Thank you.

 



From: Cerio, Tim
To: Dane, Laura
Subject: FW: Correctional Medical Authority Legal Services Request
Date: Monday, August 10, 2015 8:30:28 AM
Attachments: FY 15-16 Legal Services Request (2).docx

See me re setting up a call.  Thx. L.
 

From: Holmes-Cain, Jane 
Sent: Monday, August 03, 2015 2:46 PM
To: Cerio, Tim
Cc: Dane, Laura; Hanson, Dawn; Johnson, April
Subject: Correctional Medical Authority Legal Services Request
 
Mr. Ceiro
 
I would like to request your assistance with receiving written approval from the Chief of Staff to
 procure outside legal services. We have been utilizing Pennington P.A. law firm as the agency’s
 general counsel since 2013 and would like to request permission to continue to do so for fiscal year
 2015-2016. Please see the attached memo. Please contact me if you have any questions or need
 more information.
 
Respectfully,
 
 
Jane Holmes-Cain LCSW
Executive Director
Correctional Medical Authority
850-717-9286
 



 

 

 

 

MEMORANDUM 

 

TO:  Tim Cerio 

FROM:  Jane Holmes-Cain 

DATE:  August 3, 2015 

SUBJECT: Request for Legal Services  

Since 2013, the Correctional Medical Authority (CMA) has utilized Pennington P.A. law firm as 
the agency’s general counsel. The CMA is requesting permission to continue to utilize 
Pennington P.A. as the agency’s legal counsel for fiscal year 2015-2016. In accordance with 
Florida Statute 287.059, the CMA is requesting your assistance with receiving written approval 
from the Chief of Staff to procure outside legal services.  

The scope of services outside legal counsel shall provide the CMA include: 

1. Provide advice and counsel to the CMA and its employees pertaining to Authority 
related business; represent the Authority in legal matters and before the 
legislature. 

2. Review and analyze CMA legal files, data, documents and other material 
concerning the above matter and advise on recommended legal course. Attend 
and participate in meetings, conference calls, inspections or the like and report 
on the status of legal matters. 

3. Prepare and file pleadings, motions, or briefs, initiate and conduct discovery, as 
required and represent the CMA at trial or on appeal.  

The CMA will pay outside legal counsel $150 per hour to be measured in 15 minute 
increments. Fees shall not exceed $20,000. Premium rates will not be paid for 
overtime work. Attorney time while traveling will be compensated at 100% of hourly 
rates. Reimbursable costs shall not exceed $7,000. Reimbursable costs shall not 
exceed $7,000.  

 

 



From: Cerio, Tim
To: Hank Campbell
Subject: RE: Chris Brown- Nominee for Hillsborough County udge
Date: Monday, August 10, 2015 8:28:48 AM

Hank – sorry for the delayed reply.  Thanks for the recommendation.  Hope we can catch up soon.
 

From: Hank Campbell [mailto:h.campbell@vctta.com] 
Sent: Monday, August 03, 2015 11:23 AM
To: Cerio, Tim
Subject: Chris Brown- Nominee for Hillsborough County udge
 
Tim, I hope this finds you well and enjoying as much as possible your important service to our
 Governor and the State…I’ve been trying to get Ed to let me know the next time he hears of you
 heading to South Florida, so I can kill two birds with one stone and catch up with you both, but I
 guess I will have to go North and South to accomplish that…I did talk to Mia last week during the
 Dept. of Citrus’ trying events, and promised to journey to Tallahassee soon.
 
I know my prior letters of support are on file, so this is just a brief heads up to note again my belief
 that Chris Brown would well serve my fellow Hillsborough County residents just as well as he has
 served Sheriff Gee over the years.  Best regards as always,
 
Hank



From: Cerio, Tim
To: Dane, Laura
Subject: FW: Chris Brown- Nominee for Hillsborough County udge
Date: Monday, August 10, 2015 8:28:15 AM

 
 

From: Hank Campbell [mailto:h.campbell@vctta.com] 
Sent: Monday, August 03, 2015 11:23 AM
To: Cerio, Tim
Subject: Chris Brown- Nominee for Hillsborough County udge
 
Tim, I hope this finds you well and enjoying as much as possible your important service to our
 Governor and the State…I’ve been trying to get Ed to let me know the next time he hears of you
 heading to South Florida, so I can kill two birds with one stone and catch up with you both, but I
 guess I will have to go North and South to accomplish that…I did talk to Mia last week during the
 Dept. of Citrus’ trying events, and promised to journey to Tallahassee soon.
 
I know my prior letters of support are on file, so this is just a brief heads up to note again my belief
 that Chris Brown would well serve my fellow Hillsborough County residents just as well as he has
 served Sheriff Gee over the years.  Best regards as always,
 
Hank



From: Cerio, Tim
To: Dane, Laura
Subject: FW: Appointment replacing Circuit Judge C. McFerrin Smith (7th Circuit)
Date: Monday, August 10, 2015 8:26:57 AM
Attachments: LF McFerrin Smith.pdf

 
 

From: Perkins, Judge Terence R. [mailto:tperkins@circuit7.org] 
Sent: Friday, July 31, 2015 2:10 PM
To: Cerio, Tim
Cc: 'cgreene@pfhglaw.com'
Subject: Appointment replacing Circuit Judge C. McFerrin Smith (7th Circuit)
 
Dear Mr. Cerio
 
            The Honorable C. McFerrin Smith, the most senior Circuit Judge in the Seventh Judicial
 Circuit, will turn 70 on November 3, 2015.  Enclosed is a letter from Judge Smith advising me
 of this occasion. Accordingly, I am respectfully requesting that Governor Scott convene the
 Judicial Nominating Committee for the Seventh Circuit and begin the process of selecting a
 candidate for appointment.  Hopefully, we will have our new judge before Judge Smith ends
 his service.
 
            If you need anything else from me, please give me a call.  Thank you for your prompt
 attention to this matter.
 
 

Terence R. Perkins
Chief Judge
Seventh Judicial Circuit
S. James Foxman Justice Center
251 N. Ridgewood Ave.
Daytona Beach, FL 32114
(386) 239-7792
 





From: Cerio, Tim
To: lis mendez
Cc: Dane, Laura
Subject: RE: nomination for Judge
Date: Monday, August 10, 2015 8:23:55 AM

Ms. Mendez - thank you for taking the time to write.  Your recommendation is much appreciated by the Governor.

Best,

Tim Cerio

-----Original Message-----
From: lis mendez [mailto:mendezl2007@yahoo.com]
Sent: Friday, July 31, 2015 1:28 PM
To: Cerio, Tim
Subject: nomination for Judge

Hello,

My name is Lis Mendez, I am a legal assistant at the County Attorney's office, in Tampa Florida.  I am not a lawyer
 or a Politian, I am merely a young women who provides legal assistance to Attorneys.  I have been working at the
 County Attorney's Office since I was 17 today I am 34 years old, I have grown in the environment and I’m able to
 see and appreciate people from a different prospective.  I am also a simple taxpayer, a Citizen of this wonderful
 country.

I am not sure if you will read this humble note nor even give it importance, but I saw that Chris Brown has been
 selected to be considered for a position as a Judge.  I know that you are used to receiving letters of support from
 very powerful people, so I hope that this humble email at least gets read as it is coming from my heart.

I have known Chris Brown since the year 2008, I was then working for Ken Tinkler who used to work at the County
 Attorney's Office but is now with Carlton Fields.  He used to represent several Quaci Judicial Boards and Chris was
 one of the Hearing Masters both at on Code Enforcement Issues, Nuisance Issues and Also Children issues, I am
 sure he has worked in many other boards but those are the ones that I worked on with him or was able to see his
 work.  I have seen him hear cases and I can tell you that he listens with detail, he analyzes the information, he is
 very attentive, he takes into consideration all details and components of both sides when making a final decision.  I
 have also seen him excuse himself from a case because there may be a conflict, he is very ethical, and I have the
 utmost respect for him and hope that you can see these qualities in him by giving him the opportunity to become a
 Judge.

I know he will be one of the best.

Respectfully,

Lis Mendez
(813) 516-9175



From: Cerio, Tim
To: Luis E. Viera
Subject: RE: Letter for Miriam Velez Valkenburg
Date: Monday, August 10, 2015 8:20:46 AM

Thank you for the recommendation.

Tim Cerio
 

From: Luis E. Viera [mailto:LViera@ogdensullivan.com] 
Sent: Friday, July 31, 2015 9:01 AM
To: Cerio, Tim
Subject: Letter for Miriam Velez Valkenburg
 
Dear Sir: I hope this letter finds you doing well.  Enclosed you will find a letter from the Tampa
 Hispanic Bar Association supporting the efforts of Tampa attorney Miriam Velez Valkenburg to be
 appointed by our Governor for the open Judge’s position.
 
I thank you for your time. 
 
Luis E. Viera, Esquire
Ogden & Sullivan, P.A.
113 South Armenia
Tampa, Florida 33609
(813) 223-5111
(813) 229-2336 (fax)
 
 
 
 
 

This email has been scanned for email related threats and delivered safely by Mimecast.
For more information please visit http://www.mimecast.com



From: Cerio, Tim
To: Dane, Laura
Subject: FW: Letter for Miriam Velez Valkenburg
Date: Monday, August 10, 2015 8:20:34 AM
Attachments: MIRIAM THBA.pdf

 
 

From: Luis E. Viera [mailto:LViera@ogdensullivan.com] 
Sent: Friday, July 31, 2015 9:01 AM
To: Cerio, Tim
Subject: Letter for Miriam Velez Valkenburg
 
Dear Sir: I hope this letter finds you doing well.  Enclosed you will find a letter from the Tampa
 Hispanic Bar Association supporting the efforts of Tampa attorney Miriam Velez Valkenburg to be
 appointed by our Governor for the open Judge’s position.
 
I thank you for your time. 
 
Luis E. Viera, Esquire
Ogden & Sullivan, P.A.
113 South Armenia
Tampa, Florida 33609
(813) 223-5111
(813) 229-2336 (fax)
 
 
 
 
 

This email has been scanned for email related threats and delivered safely by Mimecast.
For more information please visit http://www.mimecast.com



 
 
 
Officers: Directors:  Board of  
President   Steve Barbas 
Miriam Velez Valkenburg  Hernando Bernal 
    Rick Fueyo 
President Elect   Lourdes Bernal- 
Vivian Cortes Hodz  Dixon   
   Patricia Gomez  
Vice-President   Rene Hernandez 
Luis Viera   Karla Gonzalez 
    Ricardo Gonzalez 
Secretary, Andres Oliveros  Jenay Iurato 
Treasurer, Bart R. Valdes 
    
The Honorable Timothy M. Cerio 
General Counsel 
Executive Office of the Governor 
The Capitol, PL05 
Tallahassee, Florida  32399-0001 
 
Dear Sir: 
 

We hope this letter finds you doing well.   
 
We write as the Officers of the Tampa Hispanic Bar Association to respectfully and strongly urge that 

you appoint our colleague, friend and Tampa Hispanic Bar Association President Miriam Velez Valkenburg for 
the open County Court Judge position. 

 
Simply put, Miriam is a natural fit for this position.   
 
Her diversity of experience as an attorney makes her uniquely qualified for this position.  This is 

particularly true given that, as Judge, she will be the face of our Courts to the public.  In the past, Miriam has 
worked as a Probation Officer for the Salvation Army Correction Services and a Correction Probation Officer 
with the Department of Corrections.  She has worked with the Drug Enforcement Administration and the 
Department of Justice.  Her experience in federal criminal matters uniquely over qualifies her for this position 
of Judge.  As an attorney in Tampa, she is a respected and well known civil and criminal litigator whose 
presence on a case causes the other side to reconsider their position.  Her reputation is outstanding, and her 
success as a senior partner in a small firm has been nothing short of wonderful. 

 
We do believe that, as a Judge, this diversity of experience will be very relevant and important in her 

dealing with the public.  Additionally, it will not be the first time Miriam has been a public servant.  She has 
served the public, on the front lines, in positions that require not only dedication, but also courage. 

 
However, most important as a consideration in our endorsement of Miriam for this position is her civic 

work.  We have the pleasure of knowing Miriam through the Tampa Hispanic Bar Association, where she is our 
President.  Simply put, Miriam’s work in this worthy organization is wonderful and beyond commendable.  She 
has served in the past, before being our President, as our Treasurer.  As Officers of the Tampa Hispanic Bar 
Association, we can attest to Miriam’s vigorous involvement and outstanding leadership.   

 
Miriam has also taken the lead in being the President of Are You Safe, Inc., a local organization that 

reaches out to the population of victims of spousal and domestic abuse.  This is an effort of hers that reflects her 
passionate involvement in our community, and which we find most commendable.  Over the last year, many of 
us have attended the annual event for this organization, and become more aware, on a personal basis, of the 
importance of this organization.  Those of us who grew up in a home where domestic violence was not present 



17548432.1  

often are not aware of the struggles of those individuals – many of them single mothers – who are victims of 
domestic violence.  The plight of these women (and often men) is always on Miriam’s heart and always on her 
mind in her passionate work. 

 
As such, Miriam’s personal and professional background uniquely qualifies her for this position.  We all 

greatly appreciate the Tampa Bay area’s pluralism and diversity, and do suggest that Miriam’s diverse 
background, which spans from the DEA to the litigation of cases in Tampa, is second to none.   

 
She has our strong, vigorous and unqualified support, and our organization formally endorses Miriam 

for this appointment.  
 
By all means, do not hesitate to contact me us you have any questions on this correspondence. 
 

Very Truly Yours, 
 
  

  
 

 
 
/s/ Victoria Cruz-Garcia 
Victoria Cruz-Garcia, Immediate Past President 
 

 
/s/ Vivian Cortes Hodz 
Vivian Cortes Hodz, President Elect 

 
/s/ Luis Viera 
Luis Viera, Vice-President 
 

 
/s/ Andres Oliveros 
Andres Oliveros, Secretary 

 
/s/ Bart R. Valdes 
Bart R. Valdes, Treasurer 

 
/s/ Steve Barbas 
Steve Barbas, Board of Directors  
 

 
/s/ Hernando Bernal  
Hernando Bernal, Board of Directors  

 
/s/ Rick Fueyo 
Rick Fueyo, Board of Directors 
 

 
/s/ Lourdes Bernal-Dixon 
Lourdes Bernal-Dixon, Board of Directors 

 
/s/ Patricia Gomez 
Patricia Gomez, Board of Directors 
 

 
/s/ Rene Hernandez 
Rene Hernandez, Board of Directors 
 
 

 
/s/ Karla Gonzalez 
Karla Gonzalez, Board of Directors 
 

 
/s/ Ricardo Gonzalez 
Ricardo Gonzalez, Board of Directors 
 

 
/s/ Jenay Iurato  
Jenay Iurato, Board of Directors 
 

 



From: Stearns, Heather
To: Cerio, Tim
Subject: Automatic reply: My return
Date: Monday, August 10, 2015 8:20:20 AM

I am currently out of the office on maternity leave. I will be checking my e-mails; however, if
 you require immediate assistance, please contact (850) 717-9310.



From: Cerio, Tim
To: Stearns, Heather
Subject: RE: My return
Date: Monday, August 10, 2015 8:20:14 AM

Don’t know how I missed this --- but yes.  Looking forward to having you back.  You were (and are)
 missed.  Hope you, dad, and the bambina are all good.
 
From: Stearns, Heather 
Sent: Friday, July 31, 2015 8:39 AM
To: Cerio, Tim
Subject: My return
 
Good morning! I was thinking of August 17 as my return date. Is this okay?
 
 

Sent from Outlook
 



From: Cerio, Tim
To: Dane, Laura
Subject: FW: JNC
Date: Monday, August 10, 2015 8:18:41 AM
Attachments: scan.pdf

scan0070.pdf
scan0071.pdf

 
 

From: terri overstreetwealth.com [mailto:terri@overstreetwealth.com] 
Sent: Thursday, July 30, 2015 4:42 PM
To: Cerio, Tim
Subject: JNC
 

Tim, I have attached the FDLE reports. Thank you. Terri Gaffney 





















From: Cerio, Tim
To: Gibson, Ben
Subject: FW: Clerk ad interim
Date: Monday, August 10, 2015 8:15:52 AM
Attachments: ORDER APPOINTING CLERK AD INTERIM - MANATEE COUNTY.PDF

 
 

From: Kimberly Miller [mailto:KMiller@jud12.flcourts.org] 
Sent: Wednesday, July 29, 2015 4:35 PM
To: Cerio, Tim
Subject: Clerk ad interim
 
Mr. Cerio,
Attached is a copy of the order appointing Angelina Colonneso as Manatee County
 Clerk ad Interim due to the unexpected death of Chips Shore today.  If you need any
 other information, please feel free to contact me.
 
--Kim Miller
Chief Deputy Court Administrator
12th Judicial Circuit Court
Bradenton, Florida
941.749.3657
kmiller@jud12.flcourts.org
 
 
 







From: Cerio, Tim
To: Stacey Myers
Cc: Dane, Laura
Subject: RE: Touching base
Date: Monday, August 10, 2015 8:11:59 AM

Thank you for forwarding, Ms. Myers. 

Best,

Tim Cerio
 
From: Stacey Myers [mailto:stacey.myers@familymatters.co] 
Sent: Monday, July 27, 2015 11:18 AM
To: Cerio, Tim
Subject: Touching base
 
Mr. Cerio,

I know that Governor Scott will be making his decision about the 4th Circuit judicial
 appointment soon.  I just wanted to touch base with you again.  I have cut and paste portions
 of an email I received today from counsel for the Wife on one of my recent social
 investigation travel cases.  It is representative of many emails I get from counsel after
 conducting a social investigation and speaks to my work (my recommendation went against
 his client).

Thank you again for your time and consideration! 

Sincerely, 

Stacey Myers
 

  
On Mon, Jul 27, 2015 at 10:42 AM, Pickett, Charles L. <CPickett@ciklinlubitz.com> wrote:
Dear Stacey:
 
We are settled. 
 
BTW, I thought you did a really great job.  Your investigation and notes were thorough and
 impressive.  I don’t do much dissolution etc., but for what it’s worth ….
 
Good luck with the Circuit bench seat!
 
Best regards,  
 
------------------------------------------------------------
Charles L. Pickett, Jr., Esq.
Ciklin Lubitz & O’Connell

th



515 North Flagler Drive, 20  Floor
West Palm Beach, Florida 33401
(O) 561-832-5900 (F) 561-833-4209
Email:  cpickett@ciklinlubitz.com
 
 
CONFIDENTIALITY NOTICE:  The information contained in this E-mail message is attorney-client privileged and confidential information
 intended only for the use of the individual(s) named above.  If the reader of this message is not the intended recipient, you are hereby
 notified that any dissemination, distribution or copying of this communication is strictly prohibited.  If you have received this
 communication in error, please contact the sender by reply E-mail and destroy all copies of the original message.  Thank you

 

--
 



From: Cerio, Tim
To: Mark Proctor
Cc: Dane, Laura
Subject: Re: 13th Circuit Judicial Appointment
Date: Sunday, August 09, 2015 9:41:37 PM

Thank you for the recommendation, Mark.  Hope all is well. 

Sent from my iPhone

On Aug 8, 2015, at 1:02 PM, Mark Proctor <proctor.mark@verizon.net> wrote:

To: Timothy M. Cerio, General Counsel. Office of the Governor, Florida
tim.cerio@eog.myflorida.com
From: Mark Proctor
Re: 13th Circuit Judicial Appointment
 
To Tim Cerio :
 
In the interest of full disclosure, I am a paid consultant in the 2016 election
 campaigns for two of the individuals who have applied for and recommended by
 the 13th Circuit Judicial Nominating Commission for the position open as a
 result of the retirement of the Honorable Bernard C. Silver: Carl Hinson and
 Judge Kim Hernandez Vance.
 
I have been working with each of  them separately on a regular basis. I therefore
 have with continued frequency interacted with both of them for an
 extraordinary number of hours of my personal time as well as with their family,
 friends and acquaintances. 
 
In my close working relationship with each, I have found Mr. Hinson and Judge
 Vance to have outstanding professional credentials and the highest level
 of personal integrity that would serve our community well in the
 courtroom. Equally important, they have both shown the care, compassion and
 temperament necessary in order to make fair and impartial judicial
 determinations.
 
It is with some mixed feelings that I would personally recommend both of these
 individuals for consideration, because despite being completely and thoroughly
 qualified, if either one were selected to serve on the Circuit Court, I would lose
 that opportunity to be enriched regularly with their individual knowledge and
 wisdom. 
 
I would strongly encourage the Governor's selection of either Carl Hinson or
 Judge Kim Hernandez Vance as a judge on the Circuit Court.
 
Thank you for allowing me to express my personal observations regarding these
 two individuals.
 
Sincerely,



 
Mark Proctor
 
 
 
 
 
Mark Proctor
409 South Kings Avenue
Brandon, Florida 33511
813-689-5659 (o)
813-685-9292 (f)
813-451-8780 (m)
 
 

____________________________________________________________
NetZero now offers 4G mobile broadband. Sign up now.



From: Gan Fang
Subject: Legal Service
Date: Sunday, August 09, 2015 5:04:04 PM

Hello

Your Legal Service:

I am Ms Gan Fang from Malaysia. I loan an associate of mine some money
but, she has now relocated to the United States and  she is yet to
fulfilled her obligation to pay back.

So,i require the service of a lawyer in Florida to collect the money.

Please revert back to me if this area is your field of practice.

Thank You

Ms Gan Fang



From: mark1716@juno.com on behalf of Mark Proctor
To: Cerio, Tim
Subject: 13th Circuit Judicial Appointment
Date: Saturday, August 08, 2015 1:02:03 PM

To: Timothy M. Cerio, General Counsel. Office of the Governor, Florida
tim.cerio@eog.myflorida.com
From: Mark Proctor
Re: 13th Circuit Judicial Appointment
 
To Tim Cerio :
 
In the interest of full disclosure, I am a paid consultant in the 2016 election campaigns for two
 of the individuals who have applied for and recommended by the 13th Circuit Judicial
 Nominating Commission for the position open as a result of the retirement of the Honorable
 Bernard C. Silver: Carl Hinson and Judge Kim Hernandez Vance.
 
I have been working with each of  them separately on a regular basis. I therefore have with
 continued frequency interacted with both of them for an extraordinary number of hours of my
 personal time as well as with their family, friends and acquaintances. 
 
In my close working relationship with each, I have found Mr. Hinson and Judge Vance to
 have outstanding professional credentials and the highest level of personal integrity that
 would serve our community well in the courtroom. Equally important, they have both shown
 the care, compassion and temperament necessary in order to make fair and impartial judicial
 determinations.
 
It is with some mixed feelings that I would personally recommend both of these individuals for
 consideration, because despite being completely and thoroughly qualified, if either one were
 selected to serve on the Circuit Court, I would lose that opportunity to be enriched regularly
 with their individual knowledge and wisdom. 
 
I would strongly encourage the Governor's selection of either Carl Hinson or Judge Kim
 Hernandez Vance as a judge on the Circuit Court.
 
Thank you for allowing me to express my personal observations regarding these two
 individuals.
 
Sincerely,
 
Mark Proctor
 
 
 
 
 
Mark Proctor
409 South Kings Avenue
Brandon, Florida 33511
813-689-5659 (o)



813-685-9292 (f)
813-451-8780 (m)
 
 

____________________________________________________________
NetZero now offers 4G mobile broadband. Sign up now.



From: Cerio, Tim
To: Gibson, Ben
Subject:

Begin forwarded message:

From: "RichardB@gtlaw.com" <RichardB@gtlaw.com>
Date: August 6, 2015 at 5:16:16 PM EDT
To: "Cerio, Tim" <Tim.Cerio@eog.myflorida.com>
Cc: "JimShore@semtribe.com" <JimShore@semtribe.com>,
 "JWebster@hobbsstraus.com" <JWebster@hobbsstraus.com>
Subject:

  

 
Barry
 
 
Barry Richard
Principal Shareholder 
Greenberg Traurig, P.A. | 101 East College Avenue | Tallahassee, FL 32301
Tel 850.222-6891 | Cell 850.251.9678 | Fax 850.681.0207
RichardB@gtlaw.com | www.gtlaw.com
 

 If you are not an intended recipient of confidential and privileged information in
 this email, please delete it, notify us immediately at postmaster@gtlaw.com, and
 do not use or disseminate such information.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



From: Cerio, Tim
To: Gibson, Ben
Subject:

Begin forwarded message:

From: Marvin Harris <HarrisM@adr org>
Date: August 7, 2015 at 5:15 09 PM EDT
To: "'Joseph H  Webster'" <JWebster@hobbsstraus com>
Cc: "tim cerio@eog myflorida com" <tim cerio@eog myflorida com>, "JShore2@semtribe com" <JShore2@semtribe com>, "RichardB@gtlaw com" <RichardB@gtlaw com>
Subject:

Marvin C  Harris
Manager of ADR Services
Marvin Harris
Manager of ADR Services
American Arbitration Association
2200 Century Parkway Suite 300
Atlanta, GA 30345
http://www adr org
T:888 320 3502
F 877 395 1388
The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s) listed above  Any review, use, disclosure,
 distribution or copying of this transmittal is prohibited except by or on behalf of the intended recipient  If you have received this transmittal in error, please notify me immediately by
 reply email and destroy all copies of the transmittal  Thank you
-----Original Message-----
From: Joseph H  Webster [mailto:JWebster@hobbsstraus com]
Sent: Friday, August 07, 2015 4:58 PM
To: Marvin Harris
Cc: tim cerio@eog myflorida com; Shore, Jim (JShore2@semtribe com); Barry Richard (RichardB@gtlaw com)
Subject

Best Regards,
Joseph H  Webster, Partner
T 202 822 8282 | F 202 296 8834
HOBBS STRAUS DEAN & WALKER, LLP
2120 L Street NW, Suite 700, Washington, DC 20037 HOBBSSTRAUS COM
-----Original Message-----
From: HarrisM@adr org [mailto:HarrisM@adr org]
Sent: Tuesday, August 04, 2015 3:10 PM
To: Joseph H  Webster <JWebster@hobbsstraus com>
Subject

Marvin Harris
Manager of ADR Services
American Arbitration Association
2200 Century Parkway Suite 300
Atlanta, GA 30345
http://cp mcafee com/d/5fHCNEe6xESyMOYehvopodTdETsvspouuvdETsvspsud7b1J6XzXzb3PPxJ6XzXPVEVv7ndy80Gj-
8a9R84akD7mWsKr9R84akD7mWsKrRfXESvvW 8CzBCX3B-LsKyYODP9EVhooud7fkhjmKCHtVDBgY-
F6lK1FJ4SyrKrKr01qx7w09IDIoOEG2JgzM04SMOed7bBPoNWIElfYQg0Ccy7Cy2HFEw5PWNAxFEw3f6y0oDI d45njh0bDRz93jh0nd40BJfd45QiWbVuZXI5ShPy9JNUSa1QyLhUgU4T

T:888 320 3502
F 877 395 1388
The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s) listed above  Any review, use, disclosure,
 distribution or copying of this transmittal is prohibited except by or on behalf of the intended recipient  If you have received this transmittal in error, please notify me immediately by
 reply email and destroy all copies of the transmittal  Thank you
________________________________
Hobbs, Straus, Dean and Walker, LLP  Confidentiality Statement
This message is intended only for the use of the individuals to which this e-mail is addressed, and may contain information that is privileged, confidential and exempt from disclosure
 under applicable laws  If you are not the intended recipient of this e-mail, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
 prohibited  If you have received this e-mail in error, please notify the sender immediately and delete this e-mail from both your "mailbox" and your "trash " Thank you
IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice contained in this communication (including any
 attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii) promoting, marketing
 or recommending to another party any tax-related matter addressed herein
________________________________

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



From: Cerio, Tim
To: Gibson, Ben
Subject:

Begin forwarded message:

From: "Joseph H  Webster" <JWebster@hobbsstraus com>
Date: August 7, 2015 at 4:57:32 PM EDT
To: "HarrisM@adr org" <HarrisM@adr org>
Cc: "Cerio, Tim" <Tim Cerio@eog myflorida com>, "Shore, Jim (JShore2@semtribe com)" <JShore2@semtribe com>, "Barry Richard (RichardB@gtlaw com)"
 <RichardB@gtlaw com>
Subject:

Joseph H  Webster, Partner
T 202 822 8282 | F 202 296 8834
HOBBS STRAUS DEAN & WALKER, LLP
2120 L Street NW, Suite 700, Washington, DC 20037
HOBBSSTRAUS COM
-----Original Message-----
From: HarrisM@adr org [mailto:HarrisM@adr org]
Sent: Tuesday, August 04, 2015 3:10 PM
To: Joseph H  Webster <JWebster@hobbsstraus com>
Subject

Marvin Harris
Manager of ADR Services
American Arbitration Association
2200 Century Parkway Suite 300
Atlanta, GA 30345
http://cp mcafee com/d/5fHCNEe6xESyMOYehvopodTdETsvspouuvdETsvspsud7b1J6XzXzb3PPxJ6XzXPVEVv7ndy80Gj-
8a9R84akD7mWsKr9R84akD7mWsKrRfXESvvW 8CzBCX3B-LsKyYODP9EVhooud7fkhjmKCHtVDBgY-
F6lK1FJ4SyrKrKr01qx7w09IDIoOEG2JgzM04SMOed7bBPoNWIElfYQg0Ccy7Cy2HFEw5PWNAxFEw3f6y0oDI d45njh0bDRz93jh0nd40BJfd45QiWbVuZXI5ShPy9JNUSa1QyLhUgU4T

T:888 320 3502
F 877 395 1388
The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s) listed above  Any review, use, disclosure,
 distribution or copying of this transmittal is prohibited except by or on behalf of the intended recipient  If you have received this transmittal in error, please notify me immediately by
 reply email and destroy all copies of the transmittal  Thank you
________________________________
Hobbs, Straus, Dean and Walker, LLP  Confidentiality Statement
This message is intended only for the use of the individuals to which this e-mail is addressed, and may contain information that is privileged, confidential and exempt from disclosure
 under applicable laws  If you are not the intended recipient of this e-mail, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
 prohibited  If you have received this e-mail in error, please notify the sender immediately and delete this e-mail from both your "mailbox" and your "trash " Thank you
IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice contained in this communication (including any
 attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii) promoting, marketing
 or recommending to another party any tax-related matter addressed herein
________________________________

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.
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From: Don Blankenau
To: John.Cooper@lw.com; Allen.Winsor@myfloridalegal.com; Gregory.Garre@lw.com; Heekin, Jack; Cerio, Tim;

 Jon.Glogau@myfloridalegal.com; McKee, Jim; Tom Wilmoth; Osvaldo.Vazquez@myfloridalegal.com; Varn, Craig;
 CKise@foley.com; ALosey@foley.com; Claudia.O"Brien@lw.com; Philip.Perry@lw.com;
 Heather.Chapman@dep.state.fl.us

Cc: ABID.QURESHI@LW.com
Subject:

 

 

From: John.Cooper@lw.com [mailto:John.Cooper@lw.com] 
Sent: Friday, August 07, 2015 1:57 PM
To: Allen.Winsor@myfloridalegal.com; Gregory.Garre@lw.com; Jack.Heekin@eog.myflorida.com;
 tim.cerio@eog.myflorida.com; Jon.Glogau@myfloridalegal.com; jmckee@foley.com; Tom Wilmoth; Don
 Blankenau; Osvaldo.Vazquez@myfloridalegal.com; craig.varn@dep.state.fl.us; CKise@foley.com;
 ALosey@foley.com; Claudia.O'Brien@lw.com; Philip.Perry@lw.com; Heather.Chapman@dep.state.fl.us
Cc: ABID.QURESHI@LW.com
Subject
 

 
 

 
 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

 

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



From: Schutz, Jackie
To: Open Government; Cerio, Tim; Gibson, Ben
Subject: Re: How are we doing on that PRR?
Date: Friday, August 07, 2015 5:51:47 PM

Open gov can you please call and give timeline

Jackie Schutz

On Aug 7, 2015, at 5:27 PM, Schutz, Jackie <Jackie.Schutz@eog.myflorida.com> wrote:

Open gov please handle

Jackie Schutz

Begin forwarded message:

From: Mary Ellen Klas <meklas@miamiherald.com>
Date: August 7, 2015 at 5:23:57 PM EDT
To: "Schutz, Jackie" <Jackie.Schutz@eog.myflorida.com>
Subject: How are we doing on that PRR?

Tim said we'd get the cost estimates done today at least. 

-- 
Mary Ellen Klas
Herald/Times Tallahassee Bureau
Miami Herald Bureau Chief
336 East College Ave., Suite 303
Tallahassee, FL 32301
cell: 850-524-4488
office: 850-222-3095
meklas@MiamiHerald.com
Twitter: @MaryEllenKlas

Miami Herald

 



From: Schutz, Jackie
To: Open Government; Cerio, Tim; Gibson, Ben
Subject: Fwd: How are we doing on that PRR?
Date: Friday, August 07, 2015 5:27:07 PM

Open gov please handle

Jackie Schutz

Begin forwarded message:

From: Mary Ellen Klas <meklas@miamiherald.com>
Date: August 7, 2015 at 5:23:57 PM EDT
To: "Schutz, Jackie" <Jackie.Schutz@eog.myflorida.com>
Subject: How are we doing on that PRR?

Tim said we'd get the cost estimates done today at least. 

-- 
Mary Ellen Klas
Herald/Times Tallahassee Bureau
Miami Herald Bureau Chief
336 East College Ave., Suite 303
Tallahassee, FL 32301
cell: 850-524-4488
office: 850-222-3095
meklas@MiamiHerald.com
Twitter: @MaryEllenKlas

Miami Herald

 



From: Marvin Harris
To: "Joseph H. Webster"
Cc: Cerio  Tim; JShore2@semtribe.com; RichardB@gtlaw.com
Subject:

Marvin Harris
Manager of ADR Services
American Arbitration Association
2200 Century Parkway Suite 300
Atlanta, GA 30345
http://www adr org
T:888 320 3502
F:877 395 1388

The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s) listed above  Any review, use, disclosure,
 distribution or copying of this transmittal is prohibited except by or on behalf of the intended recipient  If you have received this transmittal in error, please notify me immediately by reply
 email and destroy all copies of the transmittal  Thank you

-----Original Message-----
From: Joseph H  Webster [mailto:JWebster@hobbsstraus com]
Sent: Friday, August 07, 2015 4:58 PM
To: Marvin Harris
Cc: tim cerio@eog myflorida com; Shore, Jim (JShore2@semtribe com); Barry Richard (RichardB@gtlaw com)
Subjec

Joseph H  Webster, Partner
T 202 822 8282 | F 202 296 8834
HOBBS STRAUS DEAN & WALKER, LLP
2120 L Street NW, Suite 700, Washington, DC 20037 HOBBSSTRAUS COM

-----Original Message-----
From: HarrisM@adr org [mailto HarrisM@adr org]
Sent: Tuesday, August 04, 2015 3:10 PM
To: Joseph H  Webster <JWebster@hobbsstraus com>
Subject

Manager of ADR Services
American Arbitration Association
2200 Century Parkway Suite 300
Atlanta, GA 30345
http://cp mcafee com/d/5fHCNEe6xESyMOYehvopodTdETsvspouuvdETsvspsud7b1J6XzXzb3PPxJ6XzXPVEVv7ndy80Gj-
8a9R84akD7mWsKr9R84akD7mWsKrRfXESvvW_8CzBCX3B-LsKyYODP9EVhooud7fkhjmKCHtVDBgY-
F6lK1FJ4SyrKrKr01qx7w09IDIoOEG2JgzM04SMOed7bBPoNWIElfYQg0Ccy7Cy2HFEw5PWNAxFEw3f6y0oDI_d45njh0bDRz93jh0nd40BJfd45QiWbVuZXI5ShPy9JNUSa1QyLhUgU4T

T:888 320 3502
F:877 395 1388

The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s) listed above  Any review, use, disclosure,
 distribution or copying of this transmittal is prohibited except by or on behalf of the intended recipient  If you have received this transmittal in error, please notify me immediately by reply
 email and destroy all copies of the transmittal  Thank you

________________________________

Hobbs, Straus, Dean and Walker, LLP  Confidentiality Statement

This message is intended only for the use of the individuals to which this e-mail is addressed, and may contain information that is privileged, confidential and exempt from disclosure under
 applicable laws  If you are not the intended recipient of this e-mail, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited  If you
 have received this e-mail in error, please notify the sender immediately and delete this e-mail from both your "mailbox" and your "trash " Thank you

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice contained in this communication (including any attachments) is
 not intended or written to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii) promoting, marketing or recommending to
 another party any tax-related matter addressed herein
________________________________

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.









From: Schutz, Jackie
To: Mary Ellen Klas; Cerio, Tim
Cc: Sunburst
Subject: RE: Contract for purchase of property
Date: Friday, August 07, 2015 2:44:53 PM

Mary Ellen – DEP should be able to help you with this one.
 
From: Mary Ellen Klas [mailto:meklas@miamiherald.com] 
Sent: Friday, August 07, 2015 12:22 PM
To: Schutz, Jackie; Cerio, Tim
Subject: Contract for purchase of property
 
Jackie --
 
Is there anything more relating to the Grove Property that I should include here? Can you
 provide me with a copy of any and all contracts relating to purchase or sale of land relating to
 these settlements? Let's get this all wrapped into one story so we can be done with this. 
 
Thanks,
 
~ Mary Ellen 
 
--
Mary Ellen Klas
Herald/Times Tallahassee Bureau
Miami Herald Bureau Chief
336 East College Ave., Suite 303
Tallahassee, FL 32301
cell: 850-524-4488
office: 850-222-3095
meklas@MiamiHerald.com
Twitter: @MaryEllenKlas
 
Miami Herald

 



To view this email as a web page, go here

From: Faith Pincus, Pincus Professional Education
To: Cerio, Tim
Subject: Webinar: Florida"s Medical Malpractice Presuit Requirements: A Guide Through the Maze
Date: Friday, August 07, 2015 2:07:43 PM

Dear Timothy,

To bring a medical malpractice action in Florida requires much more than a complaint and a
 filing fee. Florida has enacted labyrinthine statutes and rules which can trap the unwary. Don't
 miss the Pincus Professional Education webinar Florida's Medical Malpractice Presuit
 Requirements: A Guide Through the Maze. 

This webinar will review the procedures for filing a medical malpractice action in Florida and
 review recent case law dealing with hot issues.

Florida's Medical Malpractice Presuit Requirements: A Guide Through the Maze
August 27, 2015, 3:00 p.m. - 4:00 p.m. Eastern Standard Time

Your home or office!

Go here for more information or to register. Can't attend? Order the recorded program.

What you will learn:

Preliminary Questions
What types of actions are covered?
Which claimants must comply?
What is a health care provider?
Rules of interpretation

Conditions precedent
Allow access to courts

General Requirements
Reasonable grounds
Affidavits from qualified health care providers
Notifications required
Investigation rules
Informal presuit discovery
Defendant response options
Impact on Limitations period

Litigating Compliance

Remember, this webinar is only $169 and with all Pincus Pro Ed webinars your office
 only has to pay once and multiple attorneys can gather around the computer and earn
 CLE credit. Please feel free to contact us with any questions or concerns you may have. You
 can contact us by phone at (877) 858-3848 or by email at info@pincuscommunications.com.

I hope you will attend!



Sincerely,

Faith Pincus
Pincus Professional Education

 

This email was sent to: tim.cerio@eog.myflorida.com
This email was sent by: Pincus Professional Education
90 N. Baldwin Avenue Sierra Madre CA 91025
Unsubscribe



From: John.Cooper@lw.com
To: Allen.Winsor@myfloridalegal.com; Heekin, Jack; Cerio, Tim; Jon.Glogau@myfloridalegal.com;

 Osvaldo.Vazquez@myfloridalegal.com; Varn, Craig
Cc: ABID.QURESHI@LW.com; Gregory.Garre@lw.com; Claudia.O"Brien@lw.com; Philip.Perry@lw.com;

 CKise@foley.com; ALosey@foley.com; McKee, Jim; tom@aqualawyers.com; don@aqualawyers.com;
 Vanessa@aqualawyers.com

Subject:

  
 

 
Thanks.
 
John
 
 

From: Cooper, John (DC) 
Sent: Thursday, August 06, 2015 5:15 PM
To: Allen Winsor; Heekin, Jack; tim.cerio@eog.myflorida.com; Jon Glogau; Osvaldo Vazquez;
 craig.varn@dep.state.fl.us
Cc: Qureshi, Abid (DC); Garre, Gregory (DC); O'Brien, Claudia (DC); Perry, Philip (DC); CKise@foley.com;
 ALosey@foley.com; jmckee@foley.com; Tom Wilmoth; Don Blankenau; Vanessa@aqualawyers.com
Subject:
 

 
John
 
 

From: Cooper, John (DC) 
Sent: Thursday, August 06, 2015 5:06 PM
To: Allen Winsor; Heekin, Jack; tim.cerio@eog.myflorida.com; Jon Glogau; Osvaldo Vazquez;
 craig.varn@dep.state.fl.us
Cc: Qureshi, Abid (DC); Garre, Gregory (DC); O'Brien, Claudia (DC); Perry, Philip (DC); CKise@foley.com;
 ALosey@foley.com; jmckee@foley.com; Tom Wilmoth; Don Blankenau; Vanessa@aqualawyers.com
Subject:
 

 
Thanks.
 
John
 
 

From: Cooper, John (DC) 
Sent: Wednesday, August 05, 2015 12:38 PM
To: Allen Winsor; Heekin, Jack; tim.cerio@eog.myflorida.com; Jon Glogau; Osvaldo Vazquez;

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.

s. 119.071(1)(d)1 F.S.



 craig.varn@dep.state.fl.us
Cc: Qureshi, Abid (DC); Garre, Gregory (DC); O'Brien, Claudia (DC); Perry, Philip (DC); CKise@foley.com;
 ALosey@foley.com; jmckee@foley.com; Tom Wilmoth; Don Blankenau; Vanessa@aqualawyers.com
Subject:
 

 
Thanks.
 
John S. Cooper

 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Direct Dial: +1.202.637.1022 
Fax: +1.202.637.2201 
Email: john.cooper@lw.com 
http://www.lw.com

 

This email may contain material that is confidential, privileged and/or attorney work product for the sole
 use of the intended recipient.  Any review, reliance or distribution by others or forwarding without express
 permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and
 delete all copies.

Latham & Watkins LLP

s. 119.071(1)(d)1 F.S.



From: Cerio, Tim
To: Dane, Laura
Subject: Re: Reminder for 1:30 call
Date: Friday, August 07, 2015 1:32:41 PM

I know. Been trying to call

Sent from my iPhone

> On Aug 7, 2015, at 1:31 PM, Dane, Laura <Laura.Dane@eog myflorida.com> wrote:
>
> You are the chairperson
>
>



From: Dane, Laura
To: Cerio, Tim
Subject: Reminder for 1:30 call
Date: Friday, August 07, 2015 1:31:54 PM

You are the chairperson



From: Schutz, Jackie
To: Mary Ellen Klas
Cc: Cerio, Tim
Subject: Re: Contract for purchase of property
Date: Friday, August 07, 2015 12:38:05 PM

We will check And get back to you!!

Jackie Schutz

On Aug 7, 2015, at 12:22 PM, Mary Ellen Klas <meklas@miamiherald.com> wrote:

Jackie --

Is there anything more relating to the Grove Property that I should include here?
 Can you provide me with a copy of any and all contracts relating to purchase or
 sale of land relating to these settlements? Let's get this all wrapped into one story
 so we can be done with this. 

Thanks,

~ Mary Ellen 

-- 
Mary Ellen Klas
Herald/Times Tallahassee Bureau
Miami Herald Bureau Chief
336 East College Ave., Suite 303
Tallahassee, FL 32301
cell: 850-524-4488
office: 850-222-3095
meklas@MiamiHerald.com
Twitter: @MaryEllenKlas

Miami Herald

 



From: Mary Ellen Klas
To: Schutz, Jackie; Cerio, Tim
Subject: Contract for purchase of property
Date: Friday, August 07, 2015 12:22:10 PM

Jackie --

Is there anything more relating to the Grove Property that I should include here? Can you
 provide me with a copy of any and all contracts relating to purchase or sale of land relating to
 these settlements? Let's get this all wrapped into one story so we can be done with this. 

Thanks,

~ Mary Ellen 

-- 
Mary Ellen Klas
Herald/Times Tallahassee Bureau
Miami Herald Bureau Chief
336 East College Ave., Suite 303
Tallahassee, FL 32301
cell: 850-524-4488
office: 850-222-3095
meklas@MiamiHerald.com
Twitter: @MaryEllenKlas

Miami Herald

 



From: CLE Director, Rossdale CLE
To: Cerio, Tim
Subject: Protecting Medicaid, Medicare Liens, Settlements, & Set-Asides CLE - Last Call for $50 Off
Date: Friday, August 07, 2015 9:26:03 AM

If you are having trouble viewing this email, click here.

 Protecting Medicaid, Medicare Liens, Settlements, & Set-
Asides CLE

Wednesday, Sept. 16, Noon - 1:30 PM
90-Minute Telephonic Seminar

Registration includes access to complete course & reference material
 

Click to Learn More: Last Call for $50 Off
              

Rossdale CLE
A National Leader in Legal Education 

                                     
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the teleconference and receive FULL
 CLE & MCLE CREDIT (where available) if they cannot attend the teleconference.
             
Benefits     View Benefits      

Representing clients in obtaining Medicare and Medicaid benefits provides consistent
 workflow and has increased with millions of retirees and individuals on governments
 benefits. The costs of elder healthcare, long-term care, and nursing homes have dramatically
 increased in recent years. Yet, only a small minority of clients has adequate insurance and
 funding for such costs. For most of the population, Medicaid & Medicare provides the
 principal funding of care. This has caused an unprecedented need for counsel fluent in asset
 protection techniques to assist clients seeking government benefits. Attorneys who counsel
 seniors & their families must be fluent in Medicare set-Asides and techniques to protect asset
 while qualifying for Medicare & Medicaid. At the same time, practitioners must understand
 the process of settling with and obtaining liens on payments made by Medicare. Registration
 includes access to course and reference materials that serve as a helpful guide to the
 numerous topics and techniques discussed by the panel of nationally recognized faculty.

Key Agenda Points     View Complete Agenda  

Effective Asset Planning
Utilizing Special Need & Trusts-based Solutions
Planning for Critical Needs
Successful Tax & Trust Considerations
What You Need to Know about Medicare Benefits
Protecting Medicare's Interest
Taking Advantage of the Step-by-Step Lien Process
Set-Aside Arrangements
Making Sense of Repayment of Funds Paid by Medicare



The Role of Medicare Liens & Settlements in Litigation
Priority of Medicare Liens
Navigating the Medicare System
Interactive Question & Answer Session

Faculty     Detailed Faculty Information

Jason Lazarus, CEO of Synergy Settlement Services & Pioneer on Lien Resolutions
Brett Newman, National Authority on Medicare Law and Liens
Dave Place, Leading Practitioner on Medicaid Liens

Credit       Detailed CLE Credit Information

CLE ACCREDITATION: Rossdale CLE is a national leader in attorney
 education and has trained thousands of attorneys, paralegals, and other legal
 professionals. CLE & MCLE credit, including ethics credit, is available in states
 and jurisdictions across the country.  Visit the seminar webpage to learn more about
 CLE & MCLE credit for the program.                   

Only registered attendees will receive continuing education credit.
 
Who Should Attend?
Attorneys, paralegals, and legal assistants.
         
Registered attendees will automatically be e-mailed a complimentary recording and
 Podcast of the full-length seminar two days after the live teleconference and receive
 FULL CLE & MCLE CREDIT (where available) if they cannot attend the live
 teleconference.
                             

Click to Learn More: Last Call for $50 Off
  

logo

 
The Rossdale Group, LLC
1172 South Dixie Highway, Suite 225
Miami, FL 33146
 
If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click
 here 





EOG Help Desk 
Email: HelpDesk@eog.myflorida.com 

Phone Number: 850-717-9225 
 

Skype for Business Initial Sign On 

 

Skype for Business (previously Microsoft Lync) is a messaging, meeting, and screen sharing all-in-one 

app that works with Microsoft Office.  The stepsl below will guide through the initial setup steps to 

activate the application.  

IMPORTANT NOTE: All electronic communication is recorded and can be made available 

through a public records request. Staff should adhere to EOG’s Computer Use and Security 

Policies when utilizing Skype for Business.  

1. From the Windows START Menu, navigate to the Microsoft Office 2013 folder, and click on 

Skype for Business 2015. You may also click START and type “Skype” in the search bar.  

2. In the Sign in window, enter your EOG e-mail address and click Sign in.  

 

3. Click No when prompted with the “Help Make Skype for Business Better!” window.  

 



EOG Help Desk 
Email: HelpDesk@eog.myflorida.com 

Phone Number: 850-717-9225 
 

 

4. The application should now be running and you can begin collaborating.  

 

 

For additional information on all of its features and tutorials, please visit: https://support.office.com/en-

gb/article/Skype-for-Business-Lync-2013-training-411f15d5-64ce-4b9e-a3c0-193690d85eb6.  

 



From: Dickerson, Currie
Subject: Fwd: Transportation REC
Date: Saturday, August 01, 2015 5:09:39 PM

____________________________
From: Weiss, Christian <christian.weiss@laspbs.state.fl.us>
Sent: Saturday, August 1, 2015

Transportation Revenue Estimating Conference
The revenues from a majority of fuel tax sources came in above estimate for FY 1415
 resulting in an approximate $20m increase in revenues for the State Transportation Trust
 Fund (STTF) to $3.16 billion.
Due to the increases in the forecasts for motor and diesel fuel consumption, the forecast for
 revenues to the STTF in FY 1516 was increased by $39.5m to $3.37 billion. For the 5-year
 DOT workplan ending in FY 2020, the Conference increased the forecast for funds available
 by $225 million.
The Conference continues to have a conservative forecast for aviation fuel. Gross Collections
 are forecasted to increase by less than 1% over FY 1516.
The forecast for rental car surcharge was revised upwards. Total collections came in above
 estimate for FY 1415 and the Conference increased the estimate for this and next fiscal years
 by about $2.5 million annually, primarily due to the increased tourists expected.

 




