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APPLICATION FOR NOMINATION TO THE FIRST DCA COURT 

(Please attach additional pages as needed to respond fully to questions.) 

DATE: November 17, 2015 Florida Bar No.: 016295 

GENERAL: Social Security No.: 

1. Name Allen Winsor E-mail: allenwinsor@yahoo.com 

Date Admitted to Practice in Florida: Oct. 6, 2005 

Date Admitted to Practice in other States: Georgia, Dec. 10, 2002

2. State current employer and title, including professional position and any public or
judicial office.

Solicitor General, Office of the Florida Attorney General

3. Business address: PL-01 The Capitol

City Tallahassee County Leon State Fla. ZIP 32399 

Telephone (850) 414-3688 FAX (850) 414-2672 

4. Residential address: 

City County  State  ZIP  

Since August, 2005 Telephone  

5. Place of birth: Orlando, Florida

Date of birth: Age: 39 

6a. Length of residence in State of Florida: 32 years 

6b. Are you a registered voter?  Yes   No  

If so, in what county are you registered?   Leon 

7. Marital status: Married

If married: Spouse's name Alicia Wright Winsor 

Date of marriage July 11, 1998 

Spouse's occupation  

If ever divorced give for each marriage name(s) of spouse(s), current address for each 
former spouse, date and place of divorce, court and case number for each divorce. 

 n/a 

s. 119.071(4)(d), F.S.

s. 119.071(4)(d), F.S. s. 119.071(4)(d  s. 119.071(4)(d), F s. 119.071(4)(d), F.

s. 119.071(4)(d), F.S.

s. 119.071(4)(d), F.S.

s. 119.071(5)(a), F.S.

s. 119.071(4)(d), F.S.
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8. Children

Name(s)  Age(s)  Occupation(s)  Residential address(es) 

William Winsor  9     

John (Jack) Winsor  7     

Allie Winsor  5     

9. Military Service (including Reserves)

Service  Branch  Highest Rank Dates 

n/a

Rank at time of discharge n/a Type of discharge n/a 

Awards or citations n/a

HEALTH: 

10. Are you currently addicted to or dependent upon the use of narcotics, drugs, or
intoxicating beverages? If yes, state the details, including the date(s).

No

11a. During the last ten years have you been hospitalized or have you consulted a 
professional or have you received treatment or a diagnosis from a professional for any of 
the following: Kleptomania, Pathological or Compulsive Gambling, Pedophilia, 
Exhibitionism or Voyeurism? 

 Yes No  

If your answer is yes, please direct each such professional, hospital and other facility to 
furnish the Chairperson of the Commission any information the Commission may 
request with respect to any such hospitalization, consultation, treatment or diagnosis. 
["Professional" includes a Physician, Psychiatrist, Psychologist, Psychotherapist or 
Mental Health Counselor.] 

Please describe such treatment or diagnosis. 

 n/a 

11b. In the past ten years have any of the following occurred to you which would interfere with 
your ability to work in a competent and professional manner? 

  Experiencing periods of no sleep for 2 or 3 nights 

  Experiencing periods of hyperactivity 

  Spending money profusely with extremely poor judgment 

  Suffered from extreme loss of appetite 

s. 119.071(4)(d), F.S.

s. 119.071(4)(d), F.S.

s. 119.071(4)(d), F.S.

s. 119.071(4)(d), F.S.

s. 119.071(4)(d), F.S.

s. 119.071(4)(d), F.S.
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  Issuing checks without sufficient funds 

  Defaulting on a loan 

  Experiencing frequent mood swings 

  Uncontrollable tiredness 

  Falling asleep without warning in the middle of an activity 

Yes   No 

If yes, please explain. 

n/a 

12a. Do you currently have a physical or mental impairment which in any way limits your 
ability or fitness to properly exercise your duties as a member of the Judiciary in a 
competent and professional manner? 

 Yes  No 

12b. If your answer to the question above is Yes, are the limitations or impairments caused by 
your physical or mental health impairment reduced or ameliorated because you receive 
ongoing treatment (with or without medication) or participate in a monitoring or 
counseling program? 

 Yes  No 

Describe such problem and any treatment or program of monitoring or counseling. 

 n/a 

13. During the last ten years, have you ever been declared legally incompetent or have you
or your property been placed under any guardianship, conservatorship or committee? If
yes, give full details as to court, date and circumstances.

No

14. During the last ten years, have you unlawfully used controlled substances, narcotic
drugs or dangerous drugs as defined by Federal or State laws? If your answer is "Yes,"
explain in detail. (Unlawful use includes the use of one or more drugs and/or the
unlawful possession or distribution of drugs. It does not include the use of drugs taken
under supervision of a licensed health care professional or other uses authorized by
Federal law provisions.)

No
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15. In the past ten years, have you ever been reprimanded, demoted, disciplined, placed on
probation, suspended, cautioned or terminated by an employer as result of your alleged
consumption of alcohol, prescription drugs or illegal use of drugs?  If so, please state the
circumstances under which such action was taken, the name(s) of any persons who took
such action, and the background and resolution of such action.

No

16. Have you ever refused to submit to a test to determine whether you had consumed
and/or were under the influence of alcohol or drugs?  If so, please state the date you
were requested to submit to such a test, the type of test required, the name of the entity
requesting that you submit to the test, the outcome of your refusal and the reason why
you refused to submit to such a test.

No

17. In the past ten years, have you suffered memory loss or impaired judgment for any
reason?  If so, please explain in full.

No

EDUCATION: 

18a. Secondary schools, colleges and law schools attended. 

Schools Class Standing Dates of Attendance Degree 

Univ. of Fla., Levin 
College of Law 4 of ~220 8/99-5/02 JD (high honors)

 Auburn University  unknown  6/94-8/97  BSBA (finance) 

Valencia CC  unknown  8/93-6/94  
(HS dual 
enrollment) 

Boone HS  unknown  8/90-6/94  HS Diploma 

18b. List and describe academic scholarships earned, honor societies or other awards. 
Florida Law Review (Editor in Chief, Spring 2002) 
Order of the Coif 
Irving Cypen Scholastic Achievement Award (for highest first-year grades) 
Book Awards (highest grade): Corporations, Sales, Evidence, Property 

NON-LEGAL EMPLOYMENT: 

19. List all previous full-time non-legal jobs or positions held since 21 in chronological order
and briefly describe them.

Date Position Employer Address 

 Marketing  NCR Government  20370 Seneca 
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9/97-7/99 
Specialist Systems Meadows Pkwy,

Germantown, MD  

PROFESSIONAL ADMISSIONS: 

20. List all courts (including state bar admissions) and administrative bodies having special
admission requirements to which you have ever been admitted to practice, giving the
dates of admission, and if applicable, state whether you have been suspended or
resigned.

Court or Administrative Body Date of Admission 

United States Supreme Court

United States Court of Appeals - DC Circuit

United States Court of Appeals - Fourth Circuit

United States Court of Appeals - Eleventh Circuit

United States District Court - N.D. Georgia

United States Bankruptcy Court - N.D. Georgia

United States District Court - N.D. Florida

United States District Court - M.D. Florida

United States District Court - S.D. Florida

The Florida Bar

Georgia Bar

Jan. 25, 2010 

Aug. 17, 2015 

Nov. 14, 2003 

Nov. 30, 2005 

Oct. 6, 2003 

Oct. 6, 2003 

Jan. 27, 2006 

Jun. 22, 2006 

Nov. 6, 2006 

Oct. 6, 2005 

Dec. 10, 2002 

LAW PRACTICE: (If you are a sitting judge, answer questions 21 through 26 with reference 
to the years before you became a judge.) 

21. State the names, dates and addresses for all firms with which you have been associated
in practice, governmental agencies or private business organizations by which you have
been employed, periods you have practiced as a sole practitioner, law clerkships and
other prior employment:

Position Name of Firm Address Dates 

See Attachment 1

22. Describe the general nature of your current practice including any certifications which
you possess; additionally, if your practice is substantially different from your prior
practice or if you are not now practicing law, give details of prior practice. Describe your
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my practice required more court appearances. The trial court matters that I have 
handled as Solicitor General typically have required fewer court appearances. 
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PRIOR JUDICIAL EXPERIENCE OR PUBLIC OFFICE: 

32a. Have you ever held judicial office or been a candidate for judicial office? If so, state the 
court(s) involved and the dates of service or dates of candidacy. 

 No 

32b. List any prior quasi-judicial service: 

Dates Name of Agency Position Held 

n/a 

Types of issues heard: 

32c. Have you ever held or been a candidate for any other public office? If so, state the office, 
location and dates of service or candidacy. 

I have served on the JNC for the Second Judicial Circuit since October, 2012. 

32d. If you have had prior judicial or quasi-judicial experience, 

(i) List the names, phone numbers and addresses of six attorneys who appeared 
before you on matters of substance. 

 n/a 

(ii) Describe the approximate number and nature of the cases you have handled 
during your judicial or quasi-judicial tenure. 

 n/a 

(iii) List citations of any opinions which have been published. 

 n/a 

(iv) List citations or styles and describe the five most significant cases you have tried 
or heard. Identify the parties, describe the cases and tell why you believe them to 
be significant. Give dates tried and names of attorneys involved. 

 n/a 

(v) Has a complaint about you ever been made to the Judicial Qualifications 
Commission? If so, give date, describe complaint, whether or not there was a 
finding of probable cause, whether or not you have appeared before the 
Commission, and its resolution. 

 n/a 

(vi) Have you ever held an attorney in contempt? If so, for each instance state name 
of attorney, approximate date and circumstances. 

 n/a 
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(vii) If you are a quasi-judicial officer (ALJ, Magistrate, General Master), have you ever 
been disciplined or reprimanded by a sitting judge?  If so, describe. 

 n/a 

BUSINESS INVOLVEMENT: 

33a. If you are now an officer, director or otherwise engaged in the management of any 
business enterprise, state the name of such enterprise, the nature of the business, the 
nature of your duties, and whether you intend to resign such position immediately upon 
your appointment or election to judicial office. 

 n/a 

33b. Since being admitted to the Bar, have you ever been engaged in any occupation, 
business or profession other than the practice of law? If so, give details, including dates. 

 No. 

33c. State whether during the past five years you have received any fees or compensation of 
any kind, other than for legal services rendered, from any business enterprise, 
institution, organization, or association of any kind. If so, identify the source of such 
compensation, the nature of the business enterprise, institution, organization or 
association involved and the dates such compensation was paid and the amounts. 

 No. 

POSSIBLE BIAS OR PREJUDICE: 

34. The Commission is interested in knowing if there are certain types of cases, groups of
entities, or extended relationships or associations which would limit the cases for which
you could sit as the presiding judge. Please list all types or classifications of cases or
litigants for which you as a general proposition believe it would be difficult for you to sit
as the presiding judge. Indicate the reason for each situation as to why you believe you
might be in conflict. If you have prior judicial experience, describe the types of cases
from which you have recused yourself.

None.

MISCELLANEOUS: 

35a. Have you ever been convicted of a felony or a first degree misdemeanor? 

Yes       No X If “Yes” what charges? n/a 

Where convicted? Date of Conviction: 

35b. Have you pled nolo contendere or pled guilty to a crime which is a felony or a first 
degree misdemeanor? 

Yes No X If “Yes” what charges? n/a 

Where convicted? Date of Conviction: 

35c. Have you ever had the adjudication of guilt withheld for a crime which is a felony or a 
first degree misdemeanor? 

Yes       No X If “Yes” what charges? n/a 
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INTRODUCTION 

Petitioners ask this Court for an extraordinary remedy. They seek a writ of 

quo warranto to prevent the Division of Administrative Hearings (“DOAH”) “from 

presiding over any medical malpractice arbitrations under the authority of 

§ 766.207, Fla. Stat. et seq.” Pet. at 1. But Petitioners need no help from this Court 

to avoid an arbitration involving DOAH; they only need to decline the arbitration 

request. Nothing in the challenged provisions compels arbitration, so no person 

arbitrates without voluntarily consenting. That is enough to end this case.  

What Petitioners actually hope to prevent is the application of noneconomic 

damages caps resulting from a prospective defendant’s offer to arbitrate—statutory 

caps that apply (albeit in different amounts) whether Petitioners accept or decline 

the offer. The issue, then, is not so much about DOAH’s exercise of authority, but 

about the Legislature’s exercise of authority. More specifically, the case is about 

the constitutional validity of the statutory caps. But as Petitioners’ own authority 

shows, that dispute belongs in a lawsuit between a claimant wishing to overcome 

the caps and a defendant wishing to rely on them. Petitioners have chosen the 

wrong procedural vehicle, the wrong target, and the wrong Court. This Court 

should dismiss. 
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I. THE STATUTORY SYSTEM AT ISSUE. 

In 1988, the Legislature enacted comprehensive medical malpractice 

reforms. The intent was “to provide a plan for prompt resolution of medical 

negligence claims,” § 766.201(2), Fla. Stat., through two principal components: 

presuit investigation and arbitration. Presuit investigation was to be mandatory, but 

the arbitration “shall be voluntary.” Id.; see also Franks v. Bowers, 116 So. 3d 

1240, 1244-45 (Fla. 2013) (detailing statutes); Barlow v. N. Okaloosa Med. Ctr., 

877 So. 2d 655, 657-58 (Fla. 2004) (same).  

After the presuit investigation, “the parties may elect to have damages 

determined by an arbitration panel.” § 766.207(2), Fla. Stat. Either party may 

propose arbitration and, if accepted, the parties agree that arbitration will preclude 

other remedies. Id. § 766.207(7). The voluntary arbitration involves a panel of 

three arbitrators, “one selected by the claimant, one selected by the defendant, and 

one an administrative law judge furnished by [DOAH].” Id. § 766.207(4). There 

are no punitive damages, and noneconomic damages cannot exceed $250,000 per 

incident. Id. § 766.207(7). The defendant pays the costs of arbitration, as well as 

the claimant’s attorney’s fees and costs. Id. And the defendant must pay any 

arbitral award promptly. Id. § 766.211. These provisions “were enacted to provide 

‘[s]ubstantial incentives for both claimants and defendants to submit their cases to 

binding arbitration, thus reducing attorneys’ fees, litigation costs, and delay.’” 
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Franks, 116 So. 3d at 1247 (quoting Chester v. Doig, 842 So. 2d 106, 107 (Fla. 

2003) (in turn quoting § 766.201(2)(b), Fla. Stat.)). 

On the other hand, if a defendant offers arbitration but a claimant declines, 

the case proceeds to trial. § 766.209(5), Fla. Stat. In that circumstance, the 

claimant’s damages “shall be limited to net economic damages, plus noneconomic 

damages not to exceed $350,000 per incident,” and future economic losses are 

compensated with periodic payments. Id. § 766.209(4). 

Either way, the decision to arbitrate remains with the parties. DOAH has no 

authority to compel arbitration. Its obligation is to “furnish[]” an administrative 

law judge to serve as chief arbitrator on a three-member arbitration panel, if a party 

offers voluntary binding arbitration and if another party accepts.  

II. THIS COURT SHOULD DISMISS THE PETITION. 

This Court should dismiss the Petition for a number of reasons, all of which 

relate to Petitioners’ efforts to turn a private dispute between a claimant and 

providers into a quo warranto claim against a State agency.  

A. Petitioners seek relief (an order “preclud[ing] DOAH from regulating 

or participating in any medical malpractice arbitrations brought under § 766.207, et 

seq.,” Pet. at 26) that is entirely disconnected from their constitutional arguments 

(that limitations on medical malpractice damages awards are invalid, Pet. at 16-

25). Petitioners never argue that DOAH lacks authority to participate in voluntary 
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arbitrations generally; they argue that DOAH lacks authority to participate in 

arbitrations because another provision within the same statutory scheme is 

unconstitutional. But DOAH’s involvement with one aspect of the law does not 

make it the appropriate party to defend an attack on a second. The damages caps 

function by operation of statute—not by any action DOAH takes or does not take. 

Suppose the Legislature had adopted a voluntary arbitration program without 

any attendant noneconomic damages caps. Cf. § 44.104(1), Fla. Stat. (“Two or 

more opposing parties who are involved in a civil dispute may agree in writing to 

submit the controversy to voluntary binding arbitration . . . .”); cf. also Fla. R. Civ. 

P. 1.830 (providing for “voluntary binding arbitration”). Suppose the Legislature 

provided that parties to those voluntary arbitrations could (but were not required 

to) use DOAH for free arbitration services. And suppose a party who was invited 

to participate in voluntary arbitration with DOAH elected not to. What action 

would lie against DOAH? The only difference between that scenario and this one 

is that here, the same statutory scheme offering voluntary arbitration separately 

imposes noneconomic damages caps. 

Even if the caps were unconstitutional (and they are not), that would not 

preclude DOAH’s participation in any voluntary arbitration. The Legislature did 

two separate things: it authorized DOAH’s participation in voluntary arbitrations, 

and it provided for noneconomic damages caps for those offered arbitration. The 
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enacting legislation includes a severability clause, see Ch. 88-1, § 82, at 185, Laws 

of Fla., so any decision invalidating the damages caps would not preclude DOAH’s 

participation in voluntary arbitration. Petitioners actually acknowledge that the 

caps’ invalidity would not preclude the parties from voluntarily arbitrating. See 

Pet. at 8 n.1. The flip side is that a writ precluding DOAH from participating in 

arbitrations would not preclude enforcement of the caps. They are different issues. 

As a result, DOAH is not the proper party. 

B.  Second, quo warranto is not the proper vehicle because no public right 

is at issue. This Court has “held that members of the general public seeking 

enforcement of a public right may obtain relief through quo warranto.” Chiles v. 

Phelps, 714 So. 2d 453, 456 (Fla. 1998) (citing Martinez v. Martinez, 545 So. 2d 

1338, 1339 (Fla. 1989)); accord State v. Bryan, 39 So. 929, 952 (1905) (“[Q]uo 

warranto is not the proper remedy for the trial of exclusively private rights. It is 

available only where the public, in theory at least, have some interest.”); see also 

Johnson v. Manhattan Ry. Co., 289 U.S. 479, 502 (1933) (“Quo warranto is 

addressed to preventing a continued exercise of authority unlawfully asserted, 

not . . . to a vindication of private rights.” (emphasis added)). “The ‘public right’ at 

issue in Martinez was the right to have the Governor perform his duties and 

exercise his powers in a constitutional manner.” Chiles, 714 So. 2d at 456; see also 

Whiley v. Scott, 79 So. 3d 702, 707 (Fla. 2011). Here, there is no “public right” at 



6 

issue. There is no public interest in a dispute between Petitioner Dean and the 

medical providers he intends to sue.
1
  

C.  Third, quo warranto is unavailable when there is another adequate 

remedy. See State ex rel. Gibbs v. Bloodworth, 1184 So. 1, 2 (Fla. 1938). Because 

parties can challenge a statute’s validity through a declaratory judgment action 

when there is an actual need for a declaration, Martinez v. Scanlan, 582 So. 2d 

1167, 1170 (Fla. 1991), quo warranto is improper. Here, Petitioners identify 

several cases in which this Court has considered the constitutionality of medical 

malpractice damages caps, but they identified none granting the extraordinary quo 

warranto writ to address that issue. Instead, as Petitioners’ own authorities 

demonstrate, these challenges arise in private disputes between the real parties in 

interest.  

For example, in Estate of McCall v. United States—the principal case 

Petitioners cite—the plaintiffs filed a tort action against the defendant health 

provider. 134 So. 3d 894, 899 (Fla. 2014).
2
 The plaintiffs won, but the court 

                                                 
1
 There is no “right” at issue at all for the other two Petitioners. They allege no 

medical malpractice claims, no impact from the caps, and no harm (or threatened 

harm) from DOAH’s actions. They have no dispute with DOAH. See infra, at 9-10. 
2
 The providers were with the United States Air Force, so the action was 

against the United States under the Federal Tort Claims Act. 134 So. 3d  at 899. 

Under that Act, “the United States is liable for tortious conduct ‘in the same 

manner and to the same extent as a private individual under like circumstances’ 

after applying the applicable law in the same jurisdiction.” Turner ex rel. Turner v. 
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reduced their recovery based on Florida’s medical malpractice damages caps. Id. 

The plaintiffs argued those caps were unconstitutional, the trial court disagreed, 

and the plaintiffs appealed. Id. The Eleventh Circuit upheld the caps against the 

federal constitutional challenges, but certified to this Court questions about the 

Florida Constitution. Id. As a result, this Court had the constitutional issue squarely 

before it, along with appropriate adverse parties. The McCall plaintiffs never 

argued that the constitutional issue had to be resolved before they filed their 

malpractice action, and they certainly did not start with an original action against 

the trial court, questioning its authority to apply Florida law.   

Perhaps an even better example is University of Miami v. Echarte, which 

involved the same voluntary arbitration statute at issue here. 618 So. 2d 189 (Fla. 

1993). In Echarte, the plaintiff alleged negligent treatment at the University of 

Miami. Id. at 190. She served a notice of intent to initiate a malpractice action, and 

the University requested voluntary arbitration under section 766.207, Florida 

Statutes. Id. At that point, Echarte was in precisely the same position as Petitioner 

Dean here. See Pet. at 9. But rather than challenge DOAH’s authority in a Florida 

Supreme Court action, the Echarte plaintiffs filed a declaratory judgment action in 

the trial court. That action was not against DOAH, but against the University of 

Miami, the entity actually affected by the damages caps. 618 So. 2d at 190.  
                                                                                                                                                             

United States, 514 F.3d 1194, 1203 (11th Cir. 2008) (quoting 28 U.S.C. § 2674). 
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Finally, in Parham v. Florida Health Sciences Center, Inc., the plaintiff 

declined the voluntary arbitration, activating the section 766.209(4) damages caps. 

35 So. 3d 920, 924 & n.2 (Fla. 2d DCA 2010). Rather than seeking a writ against 

DOAH, the plaintiff proceeded to trial and challenged the constitutionality of the 

cap there. Id. at 924. As in the cases above, the trial court action featured the real 

parties in interest presenting competing constitutional arguments, with appellate 

rights available to the losing side.  

It is unclear why Petitioner Dean did not follow that same course. He does 

not explain why he cannot decline arbitration, sue those he believes wronged him, 

and litigate the constitutionality of the caps there. That court’s decision on the 

constitutional issue would be subject to appellate review, including potentially this 

Court’s review, just as in Echarte and Estate of McCall.
3
 That is how these cases 

should proceed. See Moreau v. Lewis, 648 So. 2d 124, 126 (Fla. 1995) (“We have 

previously recognized that under ordinary circumstances the constitutionality of a 

                                                 
3
 The trial court might also avoid the issue altogether, if, for example, the jury 

sided with the defendants or awarded an amount below the cap. Dismissing this 

case would therefore serve the additional benefit of avoiding unnecessary 

constitutional questions. See In re Holder, 945 So. 2d 1130, 1133 (Fla. 2006) 

(noting “principle of judicial restraint” under which Court avoids unnecessary 

constitutional questions).  
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statute should be challenged by filing a suit for declaratory judgment in circuit 

court.”).
4
 

At one point, Dean does argue that he needs an immediate resolution 

because of his thirty-day deadline to respond to the arbitration offer, Pet. at 3-4, but 

his deadline has already passed, id. at 9. The other two Petitioners provide no other 

basis for immediate action. Those two do not even allege their rights were (or will 

be) violated by DOAH’s action or the challenged statutes. Instead, they are 

attorneys who “advise[] individuals and family members regarding their rights in 

response to arbitration offers.” Pet. at 9-10. They have standing only because, they 

assert, everyone has standing in quo warranto actions. Id. at 8 (citing Whiley). But 

the Court’s statement in Whiley that “when bringing a petition for writ of quo 

warranto, individual members of the public have standing as citizens and 

taxpayers,” 79 So. 3d at 706 n.4, only highlights the fact that a claim like this—

with no “public right” at issue—cannot support a quo warranto action. Whiley did 

not open this Court to any challenge of any statute by any citizen, so long as the 

citizen named some state agency with a tangential relationship to the statute.  

                                                 
4
 In Moreau, this Court departed from that ordinary practice because “an 

immediate determination [was] necessary to protect governmental functions.” Id. 

There are no governmental functions to protect in this private dispute, and there is 

no need for immediate determination of the validity of a law enacted nearly thirty 

years ago and already upheld by this Court.  
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Dean can challenge the statute in a claim against the medical providers (the 

real parties in interest) in trial court. The other two Petitioners can challenge the 

statute when they can similarly allege a medical malpractice claim, serve a notice 

of intent to sue, and receive an offer to arbitrate. In the meantime, because 

Petitioners have no claim against DOAH, this Court should dismiss. 

III. ALTERNATIVELY, THIS COURT SHOULD TRANSFER TO AN APPROPRIATE 

CIRCUIT COURT. 

The Court asked “whether the petition should be transferred to an 

appropriate circuit court for consideration as an action for declaratory judgment.” 

Order Requesting Response (Jun. 17, 2015). Because DOAH would not be the 

appropriate defendant in any action, see supra, simply transferring the matter to 

circuit court in Leon County would not resolve the problem. And it is unclear 

whether Petitioners would pursue a declaratory judgment action against the 

providers, whether they would proceed with a tort action, or whether they would 

follow some other course. In these circumstances, the Court should dismiss 

outright, allowing Petitioners to pursue their constitutional claims in an appropriate 

forum against an appropriate defendant.  

If the Court does not dismiss the case, however, it should transfer it. “As a 

general rule, unless there is a compelling reason for invoking the original 

jurisdiction of a higher court, a quo warranto proceeding should be commenced in 
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circuit court.” Whiley, 79 So. 3d at 707. There is no “compelling reason” here. This 

is not a case “where the functions of government would be adversely affected 

absent an immediate determination by this Court.” Id. (quoting Chiles, 714 So. 2d 

at 457). The challenged statute has been in place since 1988, and this Court’s 

Echarte decision upholding it has stood since 1993.  

In addition, by allowing the lower courts to address the legal arguments in 

the first instance, on later review (if any), this Court would “have the benefit of 

developed arguments on both sides and lower court opinions squarely addressing 

the question.” Yee v. City of Escondido, Cal., 503 U.S. 519, 538 (1992). Interested 

parties would have sufficient time and a workable process to develop further 

defenses, and the final decision would rest on a full and complete record and 

sounder legal analysis. Acting now, “without the benefit of a full record or lower 

court determinations [would not be] a sensible exercise of this Court’s discretion.” 

Lytle v. Household Mfg., Inc., 494 U.S. 545, 551 n.3 (1990); accord Fla. Dep’t. of 

Agric. & Cons. Servs. v. Haire, 824 So. 2d 167, 168 (Fla. 2002) (Pariente, J., 

concurring) (“If we eventually are called upon to adjudicate the constitutionality of 

section 581.184 or any related issues, our decision will be a more informed one 

because of that intermediate appellate review.”). 
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IV. THE COURT SHOULD NOT REACH THE MERITS OF THE CONSTITUTIONAL 

CLAIM, BUT IF IT DOES, IT SHOULD REJECT THE CLAIMS. 

Finally, although the Court should not reach the merits of Petitioners’ 

constitutional claims, the claims are not difficult. The Court in fact already 

resolved them when it rejected identical claims in Echarte. The plaintiff in 

Echarte, like Petitioners here, argued that the damages caps triggered by arbitration 

requests violated equal protection, access to courts, and the right to trial by jury. 

618 So. 2d at 191. Echarte squarely controls here. Departing from it now would 

disrupt more than twenty years of settled law and produce widespread harm for 

those who have relied on this Court’s decision. But even if the Court were 

addressing the issue on a clean slate, it should uphold the statutes, which are 

constitutional.  

A.  “The doctrine of stare decisis, or the obligation of a court to abide by 

its own precedent, is grounded on the need for stability in the law and has been a 

fundamental tenet of Anglo-American jurisprudence for centuries.” N. Florida 

Women’s Health & Counseling Servs., Inc. v. State, 866 So. 2d 612, 637 (Fla. 

2003). The Court has never “taken lightly” the decision to depart from established 

precedent, Robertson v. State, 143 So. 3d 907, 910 (Fla. 2014), recognizing 

Floridians’ reliance on its decisions. For example, in Strand v. Escambia County, 

the Court refused to depart from precedent on a bond validation issue, concluding 
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that “for the past twenty-seven years there has been widespread reliance upon the 

[earlier] decision in the issuance of bond financing by local government 

authorities, including school boards, enabling the financing of many public works 

that have enhanced the quality of life in our State.” 992 So. 2d 150, 159-60 (Fla. 

2008). Changing course “would cause serious disruption to the governmental 

authorities that have relied upon that precedent.” Id. at 160. Similarly, insurers, 

underwriters, providers, employers, and governments have relied on the certainty 

and predictability the law here provided. Cf. N. Fla. Women’s, 866 So. 2d at 637 

(noting consideration of whether “the rule of law announced in the decision [can] 

be reversed without serious injustice to those who have relied on it and without 

serious disruption in the stability of the law”). 

Reliance aside, another factor to consider before overcoming stare decisis is 

whether the precedent turned on premises that are no longer justifiable. Id. As 

described more fully below, the central premise of Echarte was that the law 

provided a beneficial tradeoff: the defendant concedes liability and agrees to pay 

reasonable damages, and the claimant avoids uncertainty, delays, and certain costs. 

Echarte, 618 So. 2d at 194. That tradeoff persists today. Far from suggesting that 

the Echarte premise is outdated, unworkable, or no longer justified, the Court 

recently affirmed it. In Franks v. Bowers, the Court invalidated on public policy 

grounds a private arbitration agreement that did not provide the same benefits the 
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challenged statutes afford. 116 So. 3d at 1241. The Court relied on the policy 

enunciated in the challenged statutes, finding specifically that the law “presents the 

Legislature’s careful balancing of the rights of patients and the needs of doctors in 

order to address the medical malpractice crisis.” Id. at 1247. Because the private 

agreement in Franks did not include the commensurate tradeoffs included in the 

voluntary arbitration law, it contravened “the public policy of this state.” Id.  

B.  In addition to the strong presumption that the Court will follow its 

settled precedent, there is a strong presumption that a legislative act is 

constitutional. Franklin v. State, 887 So. 2d 1063, 1073 (Fla. 2004). “To overcome 

the presumption, the invalidity must appear beyond reasonable doubt . . . .” Crist v. 

Fla. Ass’n of Criminal Defense Lawyers, Inc., 978 So. 2d 134, 139 (Fla. 2008) 

(quoting Franklin). Therefore, Petitioners face the doubly difficult burden of 

overcoming the Court’s settled precedent and the presumption of constitutionality. 

C. Echarte was correct. The challenged provisions do not violate equal 

protection, access to courts, or the right to trial by jury.  

Access to Courts: Because the statute limited damages, the Court in Echarte 

applied the settled Kluger test to resolve the access to courts claim. Under that test, 

the Legislature cannot abolish a right that predated the Declaration of Rights 

without providing “a reasonable alternative to protect the rights of the people of the 

State” unless the Legislature can demonstrate “an overpowering public necessity 
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for the abolishment of such right.” Kluger v. White, 281 So. 2d 1, 4 (Fla. 1973). 

The two Kluger prongs are alternatives, so the law is valid if either “one of the 

Kluger exceptions is met.” Smith v. Dep’t of Ins., 507 So. 2d 1080, 1088 (Fla. 

1987). In Echarte, the Court found the law satisfied both prongs.
5
 

First, the Court found that the provisions “provide claimants with a 

‘commensurate benefit’ for the loss of the right to fully recover non-economic 

damages.” Echarte, 618 So. 2d at 194: 

The defendant’s offer to have damages determined by an arbitration 

panel provides the claimant with the opportunity to receive prompt 

recovery without the risk and uncertainty of litigation or having to 

prove fault in a civil trial. A defendant or the defendant’s insurer is 

required to conduct an investigation to determine the defendant’s 

liability within ninety days of receiving the claimant’s notice to 

initiate a malpractice claim. Before the defendant may deny the 

claimant’s reasonable grounds for finding medical negligence, the 

defendant must provide a verified written medical expert opinion 

corroborating a lack of reasonable grounds to show a negligent injury. 

The claimant benefits from the requirement that a defendant quickly 

determine the merit of any defenses and the extent of its liability. The 

claimant also saves the costs of attorney and expert witness fees 

which would be required to prove liability. Further, a claimant who 

accepts a defendant’s offer to have damages determined by an 

arbitration panel receives the additional benefits of: 1) the relaxed 

evidentiary standard for arbitration proceedings as set out by section 

120.58, Florida Statutes; 2) joint and several liability of multiple 

defendants in arbitration; 3) prompt payment of damages after the 
                                                 

5
 Petitioners incorrectly argue that an overpowering public necessity “is a 

prerequisite to upholding a restriction on the constitutional right to access to 

courts.” Pet. at 16. The Kluger tests’ two prongs are alternative means of satisfying 

the constitutional requirement. See Samples v. Fla. Birth-Related Neurological 

Injury Comp. Ass’n, 114 So. 3d 912, 920 (Fla. 2013). 
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determination by the arbitration panel; 4) interest penalties against the 

defendant for failure to promptly pay the arbitration award; and 5) 

limited appellate review of the arbitration award requiring a showing 

of “manifest injustice.” 

Id. (citations omitted). In short, the Legislature intended “to provide substantial 

incentive to claimants and defendants to voluntarily submit their cases to binding 

arbitration.” St. Mary’s Hosp., Inc. v. Phillipe, 769 So. 2d 961, 969 (Fla. 2000).  

 In Estate of McCall v. United States, which Petitioners contend undermined 

Echarte’s continued vitality, the two-Justice plurality distinguished Echarte 

precisely because the law in Echarte provided a commensurate benefit. 134 So. 3d 

894, 904 (Fla. 2014) (plurality).
6
 “In upholding the constitutionality of the cap in 

medical malpractice arbitration proceedings, this Court in Echarte noted that 

arbitration provided commensurate benefits in exchange for the cap, such as saving 

the expense of attorney fees and expert witnesses.” Id. On the other hand, the 

plurality concluded, under the law challenged in Estate of McCall, “survivors 

receive absolutely no benefit whatsoever from the cap on noneconomic damages, 

but only arbitrary reductions based upon the number of survivors.” Id.
7
 

                                                 
6
 In Estate of McCall, the Court referred to the two-Justice lead opinion as the 

plurality opinion and the three-Justice opinion as the concurring-in-result opinion. 

This Response will follow the same practice. 
7
 As the plurality recognized, the Court did not address access to courts in 

Estate of McCall, deciding the case on equal protection grounds. 134 So. 3d at 904. 

Accordingly, the plurality found Echarte inapposite. Id. It nonetheless correctly 

found Echarte distinguishable based on the commensurate benefit.  
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Setting Echarte aside, the Court has identified other statutory schemes in 

which the Legislature provides reasonable alternatives to restricted claims. For 

example, in Lasky v. State Farm Insurance Company, the Court upheld provisions 

of Florida’s no-fault insurance law that provided a reasonable alternative to a tort 

claim. 296 So. 2d 9, 15 (Fla. 1974). “In exchange for the loss of a former right to 

recover—upon proving the other party to be at fault—for pain and suffering, etc., 

in cases where the thresholds of the statute are not met, the injured party is assured 

a speedy payment of his medical bills and compensation for lost income from his 

own insurer, even where the injured party was himself clearly at fault.” Id.  

Later, in Martinez v. Scanlan, the Court rejected an access-to-courts claim 

against Florida’s workers’ compensation law because the law provided a 

reasonable alternative to tort. 582 So. 2d at 1172 (“It continues to provide injured 

workers with full medical care and wage-loss payments for total or partial 

disability regardless of fault and without the delay and uncertainty of tort 

litigation.”). More recently, in Samples v. Florida Birth-Related Neurological 

Injury Compensation Association, the Court upheld a law providing no-fault 

benefits for certain neurological birth-related injuries because the system “provides 

a reasonable alternative remedy to a parent’s right to access the courts for redress 

of their child’s [harm].” 114 So. 3d 912, 921 (Fla. 2013). This Court correctly held 
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in Echarte that the law provides a reasonable alternative and therefore does not 

violate access to courts. 

Petitioners focus their argument on Echarte’s alternative holding: “Even if 

the medical malpractice arbitration statutes at issue did not provide a 

commensurate benefit, we would find that the statutes satisfy the second prong of 

Kluger which requires a legislative finding that an ‘overpowering public necessity’ 

exists, and further that ‘no alternative method of meeting such public necessity can 

be shown.’” 618 So. 2d at 195 (quoting Kluger). As a preliminary matter, even if 

the Court’s alternative holding were incorrect, the law would still survive under the 

reasonable-alternative prong. Nonetheless, the Court’s public-necessity holding 

was correct.  

According to Petitioners, whatever necessity existed in 1993 no longer exists 

today. But just two years ago, this Court noted that it has “clarified the stated 

policy and intent of the Act—to address the ‘overpowering public necessity’ 

created by the medical malpractice insurance crisis. And the [Act] does ‘redress an 

existing grievance.’” Franks, 116 So. 3d at 1247 (quoting Echarte). Moreover, the 

plurality’s evaluation of public necessity in Estate of McCall turned on a different 

legislative action responding to a different set of circumstances. On top of that, the 

plurality’s rejection of the Legislature’s findings garnered the support of only two 

Justices. See Estate of McCall, 134 So. 3d at 916 (Pariente, J., concurring in result) 
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(“[M]y primary disagreement is with the decision not to afford deference to the 

legislative findings in the absence of a showing that the findings were ‘clearly 

erroneous.’” (quoting Echarte)); id. at 936 (Polston, C.J., dissenting) (“[T]he 

Legislature has shown an overpowering public necessity for the cap on 

noneconomic damages . . . .”). 

The Echarte holding—that the statutes satisfy both Kluger prongs—is as 

correct today as it was in 1993. This Court should reject the access-to-courts claim.  

Trial by Jury: Petitioners’ jury trial claim likewise fails. First, Petitioners fail 

to develop any substantive argument on this point. Although Petitioners bundle the 

claim into the same heading as their access-to-courts challenge, Pet. at 20, they 

offer only scattered references to the right and the unelaborated observation that 

“as noted in Smith, damage caps violate the right to jury trial,” id. at 22. In failing 

to develop any argument on this claim, Petitioners have waived it. See City of 

Miami v. Steckloff, 111 So. 2d 446, 447 (Fla. 1959) (explaining that a court will not 

consider issues “unless they are properly raised and discussed in the briefs”); White 

v. White, 627 So. 2d 1237, 1239 (Fla. 1st DCA 1993). Second, even if the claim 

were not waived, it still fails. Echarte—which controls here—already upheld the 

damages caps against a right to jury trial challenge. 618 So. 2d at 191.  

Equal Protection: The Court also rejected an equal protection claim in 

Echarte, the same claim Petitioners present here. The Court did not present a 
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detailed analysis, but its unmistakable holding nonetheless remains. Id. at 191 

(“[W]e have also considered the other constitutional claims and hold that the 

statutes do not violate the right to trial by jury [or] equal protection 

guarantees . . . .”). As the Court recognized several years later, the specific equal 

protection claim in Echarte “concerned whether the cap on noneconomic damages 

created two classifications of medical malpractice victims—those with 

insignificant injuries who are compensated in full, and those with serious injuries 

who are deprived of full compensation.” St. Mary’s Hosp., Inc., 769 So. at 971 n.3. 

That is the precise equal protection claim presented here. Pet. at 17-18. At any rate, 

whatever one views as the classification at issue, the laws do not violate equal 

protection. 

Because neither a suspect class nor a fundamental right is implicated, the 

equal protection claim warrants only rational basis review. See Samples, 114 So. 

3d at 917. This is an extremely deferential standard, and the challengers must 

establish that the law does not “bear some rational relationship to legitimate state 

purposes.” Id. at 917 (quoting Westerheide v. State, 831 So. 2d 93, 110 (Fla. 

2002)). It does not matter whether the policy is the best one, or whether the Court 

would have chosen the same approach. The only inquiry is whether there is some 

conceivable relationship between the law and a legitimate state interest. The Fla. 

High Sch. Activities Ass’n, Inc. v. Thomas By & Through Thomas, 434 So. 2d 306, 
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308 (Fla. 1983). “The burden is upon the party challenging the statute or regulation 

to show that there is no conceivable factual predicate which would rationally 

support the classification under attack. Where the challenging party fails to meet 

this difficult burden, the statute or regulation must be sustained.” Id.  

As the Court recognized in Franks, the legislation provides an incentive to 

encourage arbitration and reduce costs of medical care in Florida. 116 So. 3d 

at 1248. This is more than sufficient to establish a conceivable rational basis. This 

Court certainly would not have relied on this legislation in reaching its public-

policy holding in Franks if the legislation were completely irrational. The 

legislative system, including the noneconomic damages caps, serves a legitimate 

state interest. See Samples, 114 So. 3d at 917 (“Limiting the parental award to 

$100,000 per claim—as opposed to per parent—is rationally related to maintaining 

the actuarial soundness of the Plan.”); Mizrahi v. N. Miami Med. Ctr., Ltd., 761 So. 

2d 1040, 1043 (Fla. 2000) (“[T]he instant statute which created a right of action for 

many while excluding a specific class from such action, and which exclusion is 

rationally related to controlling healthcare costs and accessibility, does not violate 

the equal protection guarantees of either the United States or Florida 

Constitutions.”).  

Petitioners note that in Estate of McCall, this Court found an equal 

protection violation. But as explained above, the plurality carefully distinguished 
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the statute at issue there from the statute challenged here. See supra. The equal 

protection issue in Estate of McCall turned on a per incident cap, meaning 

claimants’ recovery depended on the number of claimants. The plurality noted that 

therefore “Echarte does not compel a different result here.” 134 So. 3d at 904 

(plurality); accord id. at 904-05 (“Echarte did not address a circumstance in which 

similarly situated survivors would receive different, arbitrarily reduced 

noneconomic damage awards solely based upon the number of survivors.”). 

The challenged statutes do not violate equal protection. 

* * * 

Just as the Court held more than twenty years ago, the medical malpractice 

provisions challenged here are constitutional. If the Court reaches Petitioners’ 

constitutional claims, it should reject them in their entirety. 

CONCLUSION 

This Court should dismiss the Petition. Alternatively, it should transfer to a 

circuit court for further proceedings. The Court should not reach the merits of the 

constitutional claim. But if it does, it should set the case for oral argument and 

comprehensive briefing, allowing interested parties an opportunity to be heard.  
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SUMMARY OF ARGUMENT 

The Legislature unanimously enacted a provision authorizing the use of 

qualified blind trusts in Florida. This law promotes ethics in government by 

allowing public officials to avoid conflicts of interest, and it is fully consistent with 

the Florida Constitution. This Court should reject Apthorp’s efforts to invalidate it. 

First, this Court need not reach the constitutional question because Apthorp 

lacks standing. As Apthorp acknowledges, no person is presently using the blind 

trust statute to avoid financial disclosures. Therefore, Apthorp’s claim turns on 

speculation about how or when candidates might rely on the statute in the future. In 

addition, any “harm” Apthorp faces would be undifferentiated from all other 

citizens’ “harm,” meaning Apthorp has no specialized injury. Moreover, the proper 

defendant when challenging a statute’s constitutionality is the official charged with 

enforcing the statute, and the Secretary does not enforce this statute. 

Apthorp’s challenge also fails on the merits. The Constitution gives the 

Legislature authority to establish appropriate parameters for financial disclosure. 

Exercising that authority, the Legislature adopted reasonable and appropriate 

measures consistent with the Sunshine Amendment’s purpose. This Court should 

affirm the final judgment in the Secretary’s favor.   
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STANDARD OF REVIEW 

This Court reviews de novo decisions interpreting constitutional provisions 

or determining a statute’s constitutionality. Fla. Dep’t of Revenue v. City of 

Gainesville, 918 So. 2d 250, 256 (Fla. 2005). The Court must presume the 

constitutionality of legislative acts. Id. This Court also reviews standing 

determinations de novo. McCarty v. Myers, 125 So. 3d 333, 336 (Fla. 1st DCA 

2013).  

ARGUMENT 

James Apthorp fundamentally disagrees with a provision of Florida’s ethics 

law. He claims the law “has numerous shortcomings,” perhaps allows blind trusts 

that are not “truly blind,” and compares unfavorably to its federal-law counterpart. 

IB at 32-35. Policy debates aside, however, the issue here is whether Apthorp has a 

legal right to a judgment declaring the law invalid. He does not. Not only does 

Apthorp lack standing to bring his challenge, but his claims also fail on the merits. 

This Court can affirm the final judgment on either basis.   

I. APTHORP HAS NO STANDING TO CHALLENGE THE LAW. 

“Standing is a legal concept that requires a would-be litigant to demonstrate 

that he or she reasonably expects to be affected by the outcome of the proceedings, 

either directly or indirectly.” Hayes v. Guardianship of Thompson, 952 So. 2d 498, 
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505 (Fla. 2006); accord Brown v. Firestone, 382 So. 2d 654, 662 (Fla. 1980) 

(“[T]his Court has long been committed to the rule that a party does not possess 

standing to sue unless he or she can demonstrate a direct and articulable stake in 

the outcome of a controversy.”). If standing still operates as any limitation on a 

plaintiff’s ability to sue over laws he merely opposes, it must preclude this 

challenge. 

Although the trial court held that Apthorp had standing, (R2:332), it entered 

final judgment for the Secretary after deciding the merits. This Court can affirm 

the final judgment without reaching the merits, based on Apthorp’s lack of 

standing. See Fla. Nat’l Org. for Women, Inc. v. State, 832 So. 2d 911, 915 (Fla. 

1st DCA 2002) (court can affirm judgment on any alternate basis supported by 

record). In fact, that would be a prudent course, in light of this Court’s obligation 

to avoid reaching constitutional issues unnecessarily. See, e.g., Pub. Defender, 

Eleventh Judicial Circuit of Fla. v. State, 115 So. 3d 261, 280 (Fla. 2013) (“It is a 

settled principle of constitutional law that courts should not pass upon the 

constitutionality of statutes if the case in which the question arises may be 

effectively disposed of on other grounds.” (quoting Singletary v. State, 322 So. 2d 

551, 552 (Fla. 1975)) (internal quotations omitted)). 
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A. As Apthorp Acknowledges, Nobody Is Using This Law To Avoid 
Disclosures. 

Apthorp is not challenging the entirety of the law: “The Appellant is 

challenging only the subsection of the statute which allows using qualified blind 

trusts in financial disclosure statements.” IB at 36. But Apthorp admits that he 

“knows of no constitutional officer or candidate who incorporated a blind trust in 

the most recent financial disclosure statements.” Id. Even when this case began—

when Apthorp filed an emergency petition in the Florida Supreme Court—he knew 

“of only one current Florida office holder or candidate using a blind trust.” 

(R1:27); see also IB at 12 (“[A]t the time, [Governor] Scott appeared to be the only 

such individual holding a blind trust”). Now Apthorp cannot identify a single 

person doing what he contends is unconstitutional. He therefore cannot 

demonstrate that “there is a bona fide, actual, present practical need for the 

declaration,” meaning he is not entitled to declaratory relief. Martinez v. Scanlan, 

582 So. 2d 1167, 1170 (Fla. 1991) (quoting May v. Holley, 59 So. 2d 636, 639 

(Fla. 1952)).1 

1 In a frequently cited passage, the Florida Supreme Court held that not just 
anyone may seek declaratory relief. In addition to showing a bona fide, actual need 
for the declaration, a successful plaintiff must show: 

that the declaration should deal with a present, ascertained or 
ascertainable state of facts or present controversy as to a state of facts; 
that some immunity, power, privilege or right of the complaining party 
is dependent upon the facts or the law applicable to the facts; that there 
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“[O]ne who challenges the constitutionality of an act of the legislature must 

point out to the court exactly how and in what manner his constitutional rights will 

surely be, or have been invaded or infringed.” Smith v. Ervin, 64 So. 2d 166, 171 

(Fla. 1953). Although he does not address standing on appeal, Apthorp argued 

below that his constitutional rights would be infringed if candidates or officers 

used the blind-trust law to avoid disclosures. (R2:294-95) But if no candidate or 

officer is using the law to avoid disclosures, Apthorp cannot show “exactly how 

and in what manner his constitutional rights will surely be” infringed.  

It is no answer to say, as Apthorp did in his pass-through suggestion, that 

“hundreds of newly elected and reelected officials may consider the lower court 

ruling as authority for establishing blind trusts which could then be used in 2015 

is some person or persons who have, or reasonably may have an actual, 
present, adverse and antagonistic interest in the subject matter, either in 
fact or law; that the antagonistic and adverse interest are all before the 
court by proper process or class representation and that the relief 
sought is not merely the giving of legal advice by the courts or the 
answer to questions propounded from curiosity. These elements are 
necessary in order to maintain the status of the proceeding as being 
judicial in nature and therefore within the constitutional powers of the 
courts. 

Martinez, 582 So. 2d at 1170 (quoting May, 59 So. 2d at 639) (emphasis omitted). 
The absence of any practical need for the declaration deprived the trial court of 
jurisdiction. The Secretary disputed Apthorp’s standing below, but “[e]ven if both 
parties have no objection to the court entertaining such an action, mere mutual 
agreement between parties cannot confer subject-matter jurisdiction upon a court.” 
Id. at 1171 n.2. 
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financial disclosure statements.” Appellant’s 2d Am. Sugg. for Certif. at 5 (Aug. 

21, 2014) (emphasis added). By Apthorp’s own admission, no person relied on a 

blind trust for his or her 2014 financial disclosure—at a time when everyone could 

rely on the presumptively valid statute. Regardless of what Apthorp fears may 

happen, speculation cannot save his standing. See Martinez, 582 So. 2d at 1174 

(“[I]t is well-settled that courts will not render, in the form of a declaratory 

judgment, what amounts to an advisory opinion at the instance of parties who show 

merely the possibility of legal injury on the basis of a hypothetical state of facts 

which have not arisen and are only contingent, uncertain, and rest in the future.”); 

Williams v. Howard, 329 So. 2d 277, 282 (Fla. 1976) (“This Court has repeatedly 

held that the mere possibility of injury at some indeterminate time in the future 

does not supply standing under our Declaratory Judgment Act.”). 

B. Apthorp Is In No Different Position Than Any Other Citizen. 

Even if the statute harmed Apthorp, his “harm” would be shared by 

everyone. That is not enough. “The interest of the parties . . . must be more than 

merely general.” State v. Fla. Consumer Action Network, 830 So. 2d 148, 152 (Fla. 

1st DCA 2001) (quoting Ready v. Safeway Rock Co., 24 So. 2d 808, 811 (Fla. 

1946)) (internal quotation marks omitted). A plaintiff must show that his right to a 

declaration is “different in kind than those of all citizens.” See McNevin v. Baker, 
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170 So. 2d 66, 68 (Fla. 2d DCA 1964). Here, Apthorp does not base his claim on a 

personal privilege or right. Cf. McCarty, 125 So. 3d at 336 (“It is well-established 

‘that a party seeking adjudication of the courts on the constitutionality of statutes is 

required to show that his constitutional rights have been abrogated or threatened by 

the provisions of the challenged act.’” (quoting Hillsborough Inv. Co. v. Wilcox, 13 

So. 2d 448, 453 (Fla. 1943)). He is therefore in no different position than any other 

person who may want this law—or any other law—declared invalid.  

C. The Secretary Is Not a Proper Defendant. 

 “The proper defendant in a lawsuit challenging a statute’s constitutionality 

is the state official designated to enforce the statute.” Atwater v. City of Weston, 64 

So. 3d 701, 703 (Fla. 1st DCA 2011); accord Marcus v. State Senate, 115 So. 3d 

448, 448-49 (Fla. 1st DCA 2013); Haridopolis v. Alachua Cnty., 65 So. 3d 577, 

578 (Fla. 1st DCA 2011). Rather than contend that the Secretary is the state official 

designated to enforce the blind trust statute (and he is not), Apthorp argued below 

that the Secretary is a proper defendant because his duties include “keeping 

custody of the state’s official records, including the original state statutes,” 

(R2:214), meaning he is the party who could “expunge an unconstitutional statute 

from official state records,” (R2:245). 
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If the Secretary’s role as custodian of official records warranted party-

defendant status, the Secretary would be an appropriate defendant in any challenge 

to any statute. This would not only undermine the requirement for a controversy 

between adverse parties, see Martinez, 582 So. 2d at 1170, but also squarely 

conflict with this Court’s precedent, see Atwater, 64 So. 3d at 703 (“[T]he 

Secretary of State, also is not a proper party to the lawsuit for that official does not 

enforce Florida’s growth management laws.”); id. (reversing order directing “the 

Secretary of State to expunge the law from the official records of the State”). 

Apthorp also argued below that the Secretary is a proper defendant because 

he is the chief elections official. (R2:214, 245.) But Apthorp’s claim for facial 

invalidation is not an elections challenge. The qualified blind trust statute applies 

to anyone filing a financial disclosure, and the financial disclosure requirement is 

not limited to officials facing election. Those already elected still must file annual 

disclosures, see § 112.3144, Fla. Stat., and those disclosures (filed with the Florida 

Commission on Ethics) are unconnected to the Secretary’s duties. Even when the 

Secretary accepts disclosures from candidates seeking to qualify for election, the 

Secretary does not enforce the qualified blind trust statute. Instead, he simply 

collects the disclosure forms (and other required documents), and by law, “may not 

determine whether the contents of the qualifying papers are accurate.” 
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§ 99.061(7)(c), Fla. Stat. All he determines is “whether [all required items] have 

been properly filed and whether each item is complete on its face.” Id. (emphasis 

added). 

* * * 

If the law affected Apthorp, if he were in a different position than all other 

Floridians, and if he had sued a proper defendant, he probably would have 

standing. But as things are, he does not. This Court should therefore affirm the 

final judgment against Apthorp without reaching the merits of his claims. If this 

Court reaches the merits, though, it should nonetheless affirm, because—as the 

trial court correctly found—the statute is constitutional. 

II. THE QUALIFIED BLIND TRUST LAW IS CONSTITUTIONAL. 

Although his brief wanders through a history of Florida politics, accusations 

of corruption, general criticisms of blind trusts, and broad endorsements of 

Florida’s Sunshine Amendments, Apthorp’s lone constitutional challenge is quite 

narrow. Apthorp challenges a single provision of Florida’s Ethics Code—the one 

that says public officers are “not required to report as a secondary source of 

income any source of income to the blind trust.” IB at 10 (quoting 

§ 112.31425(5)); see also IB at 1-2. He explicitly acknowledges that he “is 

challenging only the subsection of the statute which allows using qualified blind 
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trusts in financial disclosure statements.” IB at 36; see also id. at 32 n.15 (“The 

Appellant would have no quarrel with candidates and elected officials who—like 

Governor Scott in 2014—keep assets in qualified blind trusts 364 days a year but 

reveal them fully and publicly in annual financial disclosure statements.”). So the 

entire issue is whether the Constitution allows the Legislature to regulate the 

reporting of secondary sources of income in this manner. It does. 

A. The Constitution Gives the Legislature Authority to Specify 
Disclosure Requirements. 

The thrust of Apthorp’s argument is this: The Constitution requires “full and 

public disclosure,” and the statute allows something less than “full and public 

disclosure.” Therefore, he argues, the statute must fall.  

Essential to this flawed argument is Apthorp’s own interpretation of what 

“full and public disclosure” must mean. He looks to dictionaries to evaluate “full” 

and “public,” and—although he never explains how “full” is full enough in this 

context (are weekly disclosures required? daily? spouse or family disclosures?)—

he concludes the Legislature’s determination is unconstitutional. 

But this Court need not concern itself with Apthorp’s proposed definition of 

“full and public disclosure,” because the Constitution defines it: “Full and public 

disclosure of financial interests shall mean filing with the custodian of state records 

by July 1 of each year a sworn statement showing net worth and identifying each 
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asset and liability in excess of $1,000 and its value” along with a statement of 

income or a tax return. Art. II, § 8(i)(1), Fla. Const. Notwithstanding Apthorp’s 

preferred alternative, this Court cannot disregard the Constitution’s definition. See 

Ervin v. Capital Weekly Post, Inc., 97 So. 2d 464, 469 (Fla. 1957) (“statutory 

definition of a word is controlling and will be followed by the Courts” (quoting 

and adopting circuit court order)); Vocelle v. Knight Bros. Paper Co., 118 So. 2d 

664, 667 (Fla. 1st DCA 1960); Sutherland Statutory Construction § 20.8 (7th Ed. 

2009) (constitutional definition is binding even if “the definition does not coincide 

with the ordinary meaning of the words”); cf. Sebring Airport Auth. v. McIntyre, 

783 So. 2d 238, 244 (Fla. 2001) (“[I]t is the constitution itself, rather than 

‘common usage,’ which is the touchstone against which the Legislature’s 

enactments are to be judicially measured . . . .” (note omitted)). 

Ordinarily, a constitutional definition likewise binds the Legislature. But in 

this case, the Constitution expressly allows the Legislature to alter the definition. 

The constitutional definition of “full and public disclosure of financial interests” 

says what the term “shall mean” on the Amendment’s effective date “and until 

changed by law.” Art. II, § 8(i), Fla. Const. (emphasis added). “By law” means by 

act of the Legislature, see AFL-CIO v. Hood, 885 So. 2d 373, 375 (Fla. 2004), so 

the Amendment allows the Legislature to determine the definition. Indeed, as 
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Apthorp correctly notes, the Legislature has already “made some changes in the 

original schedule.” IB at 7. 

This is therefore quite unlike State ex rel. Griffin v. Sullvan and Beck v. 

Game and Fresh Water Fish Commission, which Apthorp cites. IB at 22-23. Under 

the constitutional provision at issue there, the Game and Fresh Water Fish 

Commission—and not the Legislature—had power to regulate the taking of fresh 

water fish. Beck, 33 So. 2d 594, 595 (Fla. 1948). The question was “whether the 

Legislature can oust the constitutional Commission from control over fresh water 

fish in Lake Okeechobee and the St. Johns River by making a legislative finding 

that said waters are salt.” Id. The answer was no. Id. But there was nothing in the 

Constitution expressly authorizing the Legislature to define “fresh water”; here 

there is a provision authorizing the Legislature to define “full and public 

disclosure.” 

The constitutional grant of authority to the Legislature is clear. And there is 

nothing unusual about constitutional provisions allowing for legislative definitions. 

See, e.g., Art. III, § 19(b), Fla. Const. (“for purposes of this subsection, ‘specific 

appropriation,’ ‘itemization,’ and ‘major program area’ shall be defined by law”); 

Art. VII, § 3(c), Fla. Const. (counties and cities may “grant community and 

economic development ad valorem tax exemptions to new businesses and 
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expansions of existing businesses, as defined by general law”). Nor is it unusual 

for constitutional amendments to provide temporary provisions making the 

amendments effective immediately without awaiting legislative action, but 

allowing later legislative action. See Plante v. Smathers, 372 So. 2d 933, 938 (Fla. 

1979) (disclosure provisions self-executing). For example, when the Constitution 

introduced judicial nominating commissions, it provided a “schedule” temporarily 

determining how the commissions would be comprised. Art. V, § 20(c)(5), Fla. 

Const. But that composition lasted only “until changed by general law,” id. § 20(c), 

and the Legislature subsequently changed it, see § 43.291, Fla. Stat. There, as here, 

the plain language allowed the Legislature to supersede the Constitution’s 

temporary provisions.2 

2 In a footnote, Apthorp complains that the Legislature’s authority to modify 
judicial nominating processes led to the return of “a gubernatorial patronage 
committee process” which the Constitution sought to avoid. IB at 24 n.10. This 
misplaced argument only further proves the point: If the framers of the 
constitutional amendment did not want the Legislature adjusting the judicial 
nominating process, the amendment would not have expressly allowed the 
committee composition to be “changed by general law.” Art. V, § 20(c)(5), Fla. 
Const. Likewise, if the framers of the Sunshine Amendment did not want the 
Legislature establishing the parameters of “full and public disclosure,” they would 
not have drafted the amendment to explicitly give the Legislature authority to 
define “full and public disclosure” “by general law.” Art. II, § 8(i), Fla. Const.  
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B. The Constitutional Grant of Authority to the Legislature Is 
Logical and Consistent With the Sunshine Amendment’s Overall 
Purpose. 

It does not matter whether Apthorp thinks it wise to give the Legislature 

authority to alter the parameters of “full and public disclosure.” That is what the 

Constitution did, and that should end the inquiry. But it is nonetheless worth 

pointing out that the constitutional provision granting the Legislature authority to 

establish appropriate parameters is both logical and consistent with the Sunshine 

Amendment’s overall purpose. 

Apthorp credits Governor Askew with spearheading the Sunshine 

Amendment, IB at 3-5, and the Florida Supreme Court has too, Williams v. Smith, 

360 So. 2d 417, 418-19 (Fla. 1978). Governor Askew knew that candidates could 

not unilaterally determine what “full and public disclosure” meant—and that the 

Legislature could provide the needed specificity. “Because a constitution must be a 

statement of broad principle capable of enduring and evolving with passage of time 

the Sunshine Amendment was not intended to address every ethics issue. The 

amendment establishes a foundation and a framework on which we can add the 

specificity that statutes permit.” Id. at 419 (quoting Gov. Askew). Governor Askew 

was “confident the Legislature will respect the expressed desires of the vast 

majority of Florida voters and move, in good faith, to further extend the 
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Amendment.” Id. (quoting Gov. Askew). That is why “[t]he Amendment leaves to 

the Legislature sufficient flexibility to carry out the will and intent of the voters.” 

Id. (quoting Gov. Askew); accord Bud Newman, Askew Brings His Petition 

Campaign to County, The Palm Beach Post (Nov. 21, 1975) (quoting Gov. Askew: 

“We have drafted this in such a way that we’re not trying to put in concrete into the 

constitution specifics that should more appropriately be part of a statute.”).3 

The commonsense idea is the Amendment would establish broad principles, 

and the Legislature—consistent with the will of the people—would provide 

specifics to establish “workable standards for financial disclosure.” Williams, 300 

So. 2d at 419 (quoting Gov. Askew). None of the books, newspaper articles, or 

movies that Apthorp cites contradict this. Instead those materials support only what 

is undisputed: that people were concerned about ethics in government and wanted 

financial disclosures. None of this suggests that the people would have resisted the 

Legislature’s action here.  

Given the history and Governor Askew’s clear statements, “[t]here could 

hardly be a more specific record of the patent intent of the framers that the 

Legislature would act to implement the constitutional amendment and supply the 

needed specifics where required.” Id. at 419-20. The Florida Legislature supplied 

3 http://news.google.com/newspapers?id=HPgiAAAAIBAJ&sjid= 
9M0FAAAAIBAJ&pg=1379%2C1696383. 
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those needed specifics, and a lengthy section of the Florida Statutes details 

requirements for “full and public disclosure of financial interests.” § 112.3144, Fla. 

Stat. The blind trust provision only adds to that detail, establishing precise 

requirements where none existed.4 

C. The Blind Trust Law Is Reasonable, Appropriate, and Consistent 
With the Sunshine Amendment’s Purpose. 

Unable to argue that the Legislature has no authority to alter the schedule the 

Constitution provided “until changed by law,” Art. II, § 8(i), Fla. Const., Apthorp 

argues that the Legislature’s authority is limited to expanding the disclosure 

obligations. He contends that the Legislature may not enact any law that would 

“limit disclosure.” IB at 7, 23. But he misreads section 8(h) of article II, which has 

nothing to do with limiting legislative authority. That section provides that the 

Ethics in Government provision of the Florida Constitution (article II, section 8) 

“shall not be construed to limit disclosures and prohibitions which may be 

established by law to preserve the public trust and avoid conflicts between public 

duties and private interests.” That means if the Legislature “established by law” 

additional disclosures or prohibitions not required by the Constitution, no one 

4 Even if the Constitution did not define “full and public disclosure” or allow 
the Legislature to do so, it cannot be that the Constitution requires as much 
disclosure “as is possible,” as Apthorp suggests with his dictionary definition. IB at 
15. Disclosures by state officials (including judges) have never involved as much 
disclosure “as is possible,” an impractical and unrealistic standard. 
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could challenge the Legislature’s authority to do so based on section 8—under an 

expressio unius est exclusio alterius theory or otherwise. Cf. State v. Hearns, 961 

So. 2d 211, 219 (Fla. 2007) (describing expressio unius canon). 

Only by ignoring the structure (or words) of section 8(h) can Apthorp 

contend that it limits the Legislature’s authority. The section says it does not limit 

disclosures that the Legislature may establish. It says nothing about the 

Legislature’s ability to determine the parameters of full and public disclosure. 

Indeed, rather than limit the Legislature’s authority, this provision expressly 

protects it. The purpose is to ensure that the Legislature has authority to enact “by 

law” disclosures it deems appropriate. The drafters could have, of course, provided 

that the Legislature could not deviate from the temporary schedule. But they 

decided instead that the Legislature could be trusted to adjust the schedule, and the 

Constitution expressly grants the Legislature that authority without limitation.  

Regardless, even if there were an unexpressed constitutional limitation on 

the Legislature’s authority to establish parameters, the Legislature’s decision was 

reasonable and fully consistent with the Sunshine Amendment’s purposes. The 

Sunshine Amendment’s primary purpose is “to impose stricter standards on public 

officials so as to avoid conflicts of interest.” Plante, 372 So. 2d at 936-37; accord 

Myers v. Hawkins, 362 So. 2d 926, 930 (Fla. 1978) (purpose “was evolved to 
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establish an arsenal of protections against the actual and apparent conflicts of 

interest”). As the trial court found, “[t]he purpose of disclosing this information is 

not mere curiosity as to the public official’s financial holdings. Rather it allows the 

public to have the same information as the public official, thus permitting an 

informed opinion on whether conflicts of interest have or may in the future occur.” 

(R2:340); cf. also Plante, 372 So. 2d at 937 (describing voters’ “desire to be 

informed as to [candidates’] personal finances . . . because of their legitimate 

concern to avoid conflicts of interests”). 

Blind trusts are consistent with this purpose. With a blind trust, the “official 

will have no control over, will receive no communications about, and will 

(eventually as existing assets are sold and new ones obtained by the trustee) have 

no knowledge of the identity of the specific assets held in the trust.” Jack Maskell, 

Cong. Research Serv., RS21656, The Use of Blind Trusts by Federal Officials 4 

(Sept. 23, 2005) (the “CRS Report”). This is particularly true of “qualified blind 

trusts,” provided by the statute Apthorp challenges. The statute requires that the 

officer give prompt notice of forming a blind trust and to disclose all financial 

interests placed into that trust. § 112.31425(6)(d), Fla. Stat. The trust agreement 

must not restrict the qualified trustee’s ability to transfer or sell an asset, must give 

the trustee “complete discretion to manage the trust,” and must preclude disclosure 
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to the officer or beneficiary of “any information concerning replacement assets to 

the trust.” Id. § 112.31425(6)(c). The statute also precludes the officer from 

“attempt[ing] to influence or exercise any control over decisions regarding the 

management of assets” in the trust. Id. § 112.31425(3). The officer “may not have 

any direct or indirect communication with the trustee with respect to the trust,” 

except in limited situations and only in writing. Id. § 112.31425(4). Each of these 

requirements is fully consistent with the Sunshine Amendment. 

It is not a matter of choosing between a blind trust and “full disclosure,” as 

Apthorp suggests. The law continues to require full disclosure. In addition to 

reporting all assets put into the trust, the officer must report the “beneficial interest 

in the qualified blind trust and its value as an asset on his or her financial 

disclosure form, if the value is required to be disclosed.” Id. § 112.31425(5). If the 

trust earns income, that too must be disclosed. See id. If an officer liquidates a 

qualified blind trust while the officer is in office, or if the officer learns of 

replacement assets added to the trust, the officer must amend the financial 

disclosure statement to include the previously unreported assets. The officer also 

“shall disclose the previously unreported pro rata share of the trust’s interests in the 

investments or income deriving from any such investments.” Id. § 112.31425(7). In 

short, there is full disclosure of financial interests. 
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Claiming otherwise, Apthorp suggests that every asset of the trust must be 

disclosed as a “financial interest.” But the financial interest is in the trust, and that 

interest is disclosed. An official with a blind trust “will not need to (and will not be 

able to) identify the particular assets in the ‘blind trust’ in future financial 

disclosure reports, and such assets will not be considered ‘financial interests’ of the 

official for disqualification purposes.” CRS Report at 4-5 (internal references 

omitted). The interest the officer knows—the beneficial interest in the blind trust 

and its value—is disclosed. That is full disclosure. (R2:341) (circuit court’s final 

order) (“The intent of the Sunshine Amendment has been fulfilled by disclosing 

what assets are placed in the trust and the value of the trust at the applicable 

reporting time. The public official and the public possess the same information and 

there is nothing more to disclose. This process does not violate the express 

language or intent of the Sunshine Amendment.”). 

Notably, even in an ordinary (non-blind) trust, Florida law requires only that 

the beneficial interest in the trust be disclosed—not each asset within the trust. The 

instructions to Form 6, which the Commission on Ethics adopts by rule, see R. 34-

8.002(1), Fla. Admin. Code, require a description of assets, including “beneficial 

interests in a trust.”5 “For example, list ‘Stock (Williams Construction Co.),’ 

5 Form 6 (and the instructions for its completion and filing) is available at 
http://www.ethics.state.fl.us/FORMS/Form%206_2013i.pdf; see also Art. II, 
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‘Bonds (Southern Water and Gas),’ ‘Bank accounts (First National Bank),’ [or] 

‘Smith family trust.’” Form 6, at 4 (emphasis added). Officers have qualified for 

election doing just that—listing the beneficial interest in an ordinary trust without 

identifying each trust asset. (R2:287) (noting that several judicial candidates have 

qualified for election this cycle listing trust interests without identifying specific 

trust assets). If disclosing the beneficial interest of an ordinary trust is enough, then 

disclosing the beneficial interest of a blind trust—with its additional protections 

against conflicts of interest—likewise constitutes “full and public disclosure.”     

Apthorp details Florida’s well-known ethics problems from the 1970s, 

arguing that this history proves the voters adopting the Sunshine Amendment 

would have rejected the concept of blind trusts. Cf. Plante v. Gonzalez, 575 F.2d 

1119, 1122 n.3 (5th Cir. 1978) (describing history of problems). But that era 

suffered problems on the national stage, too. With Watergate a fresh memory, 

Congress passed the Ethics in Government Act of 1978 (“EIGA”), Pub. L. No. 95-

521, 92 Stat. 1824 (1978). Like the Sunshine Amendment’s command that public 

officers and candidates “file full and public disclosure of their financial interests,” 

the EIGA required each member of Congress and certain executive officers to 

make an annual “full and complete statement” regarding assets, income, and other 

§ 8(i)(1)(b), Fla. Const. (“The forms for such source disclosure and the rules under 
which they are to be filed shall be prescribed by the [Commission on Ethics].”). 
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information. Id. §§ 101(a), 102(a), 201, 202(a)-(b). The same law provided that the 

member or officer could utilize a “qualified blind trust.” Id. §§ 102(e)(2)(A), 

202(f)(2). (Incidentally, the Act defined a “qualified blind trust” in terms nearly 

identical to those used in section 112.31425.) So during the same era Apthorp 

argues that Florida voters prohibited blind trusts to address ethics issues, Congress 

authorized blind trusts to address ethics issues. Apthorp’s speculation aside, there 

is nothing in the history of the Sunshine Amendment to suggest that blind trusts are 

inconsistent with the voters’ intent.   

Beyond this history, there is additional support for the reasonableness of the 

Legislature’s action. First, a number of other states allow blind trusts for the same 

reasons Florida does. See Fla. Comm’n on Ethics, Annual Report to the Florida 

Legislature for Calendar Year 2012 (the “Ethics Comm’n Report”), at 26 (“The 

ethics laws of many states, as well as the U.S. government, allow a public official 

to place private financial interests that may pose a conflict of interest with public 

duties into a ‘blind trust.’”).6  

More importantly, Florida’s Nineteenth Statewide Grand Jury recommended 

blind trusts in its 2010 report on public corruption and recommended solutions. See 

Nineteenth Statewide Grand Jury, Case No. SC 09-1910, First Interim Report, A 

Study of Public Corruption in Florida and Recommended Solutions (Dec. 29, 

6 http://www.ethics.state.fl.us/publications/2012%20Annual%20Report.pdf. 
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2010) (the “Grand Jury Report”).7 The report found that “[r]eform is essential to 

remedy the perception that those in leadership roles fail to set a noble example of 

service and are instead assumed to be egotistical and corrupt.” Id. at 12. To that 

end, the grand jury made certain recommendations to “be considered in the 

upcoming legislative session, and continuing sessions, until they are passed.” Id. at 

4, 14. One recommended measure was to “[c]reate a ‘blind trust’ provision under 

the Code of Ethics.” Id. at 14, 67.  

The Legislature followed that recommendation. See Fla. S. Comm. on Rules, 

CS for SB 2 (2013) Staff Analysis at 2 (Feb. 20, 2013) (“The bill incorporates a 

recommendation of the Nineteenth Statewide Grand Jury by allowing all public 

officers to place their assets in a blind trust.”). The law, modeled after its federal 

counterpart, followed the Legislature’s unremarkable determination that “if a 

public officer creates a trust and has no control over the assets therein, his official 

actions will not be considered in conflict or to be influenced by private 

considerations.” § 112.31425(1), Fla. Stat. A beneficial interest in that trust “will 

not give rise to conflict of interest.” Id. § 112.31425(2). 

The Legislature also relied on the 2012 Annual Report of the Commission 

on Ethics, which included proposals regarding blind trusts: 

7 http://myfloridalegal.com/webfiles.nsf/WF/JFAO-8CLT9A/$file/ 
19thSWGJInterimReport.pdf. 
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The proposal would require disclosure of the assets being placed in 
the trust, and if the trust is revoked, of the assets remaining. It would 
prohibit the official from exercising any control over the trust, except 
for general directions regarding investment goals, requests for 
distributions, and directions for dealing with assets which might pose 
a conflict of interest, and would prohibit the official from learning 
about the trust’s investments, except to the limited extent necessary 
for personal tax returns. The recommendations describe how interests 
in a blind trust would be reported on the official’s financial disclosure 
statements, limit who can serve as a trustee, prohibit the trustee from 
investing trust assets in businesses which the trustee knows are 
regulated by or doing significant business with the official’s public 
agency, and provide for full disclosure if the blind trust is terminated. 
Finally, they would require that the blind trust must be approved by 
the Ethics Commission. 

Ethics Comm’n Report, at 26. The Commission on Ethics’ purpose is to promote 

ethics in government, and it exists to enforce the ethics laws. See § 112.320, Fla. 

Stat.  

There is also past practice. “Prior to the 2013 passage of the subject statute, 

Florida officials and candidates from both political parties had used blind trusts.” 

(R2:331) (trial court’s final order). In 2010, then-CFO Alex Sink qualified to run 

for Governor. Her financial disclosure form identified the “Adelaide A. Sink Blind 

Trust” but did not disclose the trust’s holdings.8 Apthorp did not challenge CFO 

Sink’s filing as less than “full.” (Neither did any of the amici supporting Apthorp 

here.) And CFO Sink herself explained that “[n]ewspapers, elected officials, ethics 

8 http://election.dos.state.fl.us/PublicRecordsBER/wfPublicImagesBER.aspx 
?account=50275. 
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experts and even the Florida Commission on Ethics all have endorsed blind trusts 

for elected officials. A blind trust represents a critical step toward assuring ethical 

conduct and ought to be required of every person who holds public office.” Sydney 

P. Freedberg & Adam C. Smith, CFO Alex Sink’s blind trust limits public financial 

disclosure, St. Petersburg Times (July 31, 2009) (cited in Pet. at 8 (R1:25)).  

The Legislature’s response to past practice and to the recommendations of 

the Commission on Ethics, the statewide grand jury, and scores of others, did not 

violate the Constitution; it only enhanced the protections the Constitution supplies. 

D. Any Doubt About the Statute’s Validity Must Be Resolved In 
Favor of Its Constitutionality.  

Finally, even if there is any question about the statute’s validity—even if the 

Court found some part of Apthorp’s argument persuasive—the Court cannot 

invalidate the law “unless it clearly appears beyond all reasonable doubt that, under 

any rational view that may be taken of the statute, it is in positive conflict” with the 

Constitution. In re Apportionment Law, Senate Joint Resolution No. 1305, 1972 

Regular Session, 263 So. 2d 797, 805-06 (Fla. 1972) (quoting City of Jacksonville 

v. Bowden, 64 So. 769 (Fla. 1914)). “[E]very reasonable doubt must be indulged in 

favor of the act. If it can be rationally interpreted to harmonize with the 

Constitution, it is the duty of the Court to adopt that construction and sustain the 

act.” Holley v. Adams, 238 So. 2d 401, 404 (Fla. 1970). Thus, even if this Court 
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suspects an inconsistency between the drafters’ intent and the Legislature’s action 

(and it should not), it should sustain the law unless the inconsistency is 

indisputable. Similarly, even if the Court—like Apthorp—disagrees with the 

Legislature’s policy decision, it must not invalidate the law unless the law is 

unconstitutional beyond all doubt. See id. at 405 (“The judiciary will not nullify 

legislative acts merely on grounds of the policy and wisdom of such act, no matter 

how unwise or unpolitic they might be, so long as there is no plain violation of the 

Constitution.”).9 

 

CONCLUSION 

Because Apthorp is unaffected by the law he challenges, or alternatively 

because his claims fail on the merits, this Court should affirm the final judgment in 

the Secretary’s favor. 

9 Because there are no facts at issue and no person is relying on the statute, 
Apthorp’s challenge is necessarily a facial one, which he acknowledges, IB at 37. 
“A facial challenge to a statute is more difficult than an ‘as applied’ challenge, 
because the challenger must establish that no set of circumstances exists under 
which the statute would be valid.” Cashatt v. State, 873 So. 2d 430, 434 (Fla. 1st 
DCA 2004). Here, all the statute does is provide that officials are “not required to 
report as a secondary source of income any source of income to the blind trust.” 
§ 112.31425(5), Fla. Stat. At the very least, that would be constitutional as applied 
to sources of income that do not exceed $1,000. See Art. II, § 8, Fla. Const. 
(originally limiting disclosure to “each separate source and amount of income 
which exceeds $1,000). This constitutional application defeats a facial claim. 
Regardless, any application would be constitutional, as explained above. 
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