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2014 WL 10520665 (Fla.Cir.Ct.) (Trial Order) 
Circuit Court of Florida. 
Fourth Judicial Circuit 

Duval County 

In re ENGLE PROGENY CASES TOBACCO LITIGATION. 

No. 2008-CA-15000. 
September 10, 2014. 

Order Denying Defendant’s Motion for a Mistrial Based on the Jury’s Failure to Reach a Unanimous Verdict on All 

Issues 

John S. Kalil, Esquire, (jkalil@akjaxlaw.com), (pleadings@akjaxlaw.com); Robert E. Shields, Esquire, Leslie J. Bryan, 

Esquire, (rshields @dsckd.com), (lbryan@dsckd.com), John S. Mills, Esquire, (jmills@mills-appeals.com), 

(cbrewer@mills-appeals.com), (service@mills-appeals.com), for plaintiff. 

Dana G. Bradford, II, Esquire, James H. Cummings, Esquire, (dgbradford @sgrlaw.com), (dmsmith@sqrlaw.com), 

(jcummings@sgrlaw.com); Michael Walden, Esquire, (mwalden@shb.com); Kenneth J. Reilly, Esquire, Hassia T. Diolombi, 

Esquire, Eileen L. Moss, Esquire, (kreilly@shb.com), (hdiolombi @shb.com), (elmoss@shb.com), 

(shbpmattyduval@shb.com); Amir C. Tayrani, Esquire, (atayrani@gibsondunn.com), Counsel for Defendant Philip Morris 

USA, Inc. 

Harvey L. Jay, Judge. 

*1 This cause came before the Court on the Defendant’s Motion for a Mistrial Based on the Jury’s Failure to Reach a 

Unanimous Verdict on All Issues.1 The Court, having heard argument of counsel, reviewed multiple papers from the parties 

and analyzed numerous case authorities, makes the following findings as to the Defendant’s Motion: 

  

Preliminarily, the factual background for the Defendant’s Motion is ably synopsized by the parties in their submissions to the 

Court and recorded in the portions of the trial transcript attached to the Defendant’s Motion. In essence, this Court accepted a 

partial verdict at the end of a three week jury trial, a partial verdict which was published in open court and individually 

confirmed by all six jurors.2 Specifically, on the signed verdict form, the jury answered “Yes” to the question of whether the 

decedent’s lung cancer was caused by his addiction to smoking cigarettes containing nicotine -- the threshold question for 

Engle class membership. The jury also answered “Yes” to the third question as to whether the Defendant’s conspiracy to 

conceal was a legal cause of the decedent’s death. (Tr. 3801-02). The answers to the remaining questions were left blank or 

whited out with the explanation -- by jury note -- that the jury had lost their unanimity on question 2 and were deadlocked on 

question 4. (Tr. 3781). As a result of the Court’s instruction to the jury after receiving the foreman’s last note -- the Court told 

the jury to immediately stop further deliberations -- it is reasonable to infer that the jury never reached question 5, the amount 

of compensatory damages, nor question 6, the entitlement to punitive damages. (Tr. 3781, 3798-99). Regardless of what 

actually occurred, it is undisputed that there was no writing as to questions 5 and 6. (Tr. 3801-02). 

  

Initially, despite the arguments in the Defendant’s Motion, the Court has not been provided with any Florida cases that would 

prohibit this Court from accepting a partial verdict in this case. To the contrary, as fully recognized by both parties, partial 

verdicts are routinely accepted in criminal cases throughout this state. For example, in Avila v. State, 86 So.3d 511, 513 (Fla. 

2d DCA 2012), a case advanced by Philip Morris for the proposition that “a deadlocked jury returns no verdict”, the first 

Avilla jury reached “a written verdict” on the aggravated battery count, the only count where there was juror unanimity. Id. 

(emphasis added). Given the juror unanimity on this count and the discrete nature of the aggravated battery charge, the 

aggravated battery count was not part of a later retrial on the other counts where there was no unanimity. Id. For these 

reasons, the Avila decision confirms that partial verdicts are permissible in Florida when those verdicts are predicated on 

unanimous jury decisions involving separable and discrete issues. Id. 
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*2 Moreover, the federal courts have long recognized the propriety of partial verdicts in civil cases. In Baxter Healthcare 

Corp. v. Spectramed, Inc., 49 F.3d 1575, 1581 (Fed. Cir. 1995), the Federal Circuit recognized that a civil trial court has 

several options when a jury fails to reach unanimity on specific questions while agreeing on separate issues. Among those 

diverse options, the trial judge can order a “partial retrial” on the “issues which were not unanimously agreed upon by the 

jury”. Id. (citation omitted). Citing to Gasoline Prods. Co. v. Champlin Ref. Co., 283 U.S. 494, 499 (1931), the Court also 

confirmed that the Seventh Amendment does not require the retrial of a “correctly determined issue” although remaining 

issues must be retried. Id. 

  

Equally helpful to the Court’s partial verdict analysis is the discussion of this issue in Quaker City Gear Works, Inc. v. Skil 

Corp., 747 F.2d 1446, 1453 (Fed. Cir. 1984). There, the Court recognized that where a special verdict does not contain all of 

the answers, “it may, unless wholly defective, be accepted for those issues that are resolved.” Id. (emphasis added). It then 

becomes “a special verdict” to the extent that specific findings are made - presuming “the findings are not contradictory”. Id. 

(citation omitted). As a result, “partially completed special verdict forms are sufficient, provided that the answered questions 

support the verdict and the unanswered questions, if answered in favor of the non-prevailing party, would not render the 

judgment erroneous.” Bristol Steel & Iron Works v. Bethlehem Steel Corp., 41 F.3d 182, 190 (4th Cir. 1994) (emphasis 

added); see also, Simms v. Village of Albion, N.Y., 115 F.3d 1098, 1105 (2d Cir. 1997). 

  

Stated slightly differently, even though all questions on a verdict form have not been answered, this “does not invalidate the 

verdict with respect to the questions on which the jury reached agreement.” Waters v. Howard Sommers Towing, Inc., 2013 

WL 2237684, *2 (C.D.Ca. May 21, 2013). As a result, where there are remaining issues which are “distinct and separable” 

from the questions where there was agreement, “the proper course … is to order retrial of the unresolved issue[s]”. Id. 

(citations omitted) (emphasis added); see also Bridges v. Chemrex Specialty Coatings, Inc., 704 F.2d 175, 180 (5th Cir. 1983) 

(“a jury’s failure to reach a verdict on every interrogatory does not prevent a court from accepting the properly answered 

interrogatories” (citations omitted)); Skyway Aviation Corp. v. Minneapolis Northfield & S. Rw. Co., 326 F.2d 701, 704 (8th 

Cir. 1964) (“The failure to agree on the unanswered interrogatory did not vitiate the otherwise unanimous verdict effectively 

disposing of the issues submitted.”). 

  

While not dispositive of the partial verdict issue, it is worth noting that a multiplicity of federal cases have recognized the 

propriety of “partial new trials” where there are distinct and separable claims. See, e.g., Commil USA, LLC v. Cisco Systems, 

Inc., 720 F.3d 1361, 1372 (5th Cir. 2013) (“Thus, although the two juries will review the same evidence of invalidity, they 

will not decide the same essential issues. Therefore, we cannot say that separate trials on invalidity and induced infringement 

would constitute a clear and indisputable infringement of the constitutional right to a fair trial.”); Richard’s Paint and Body 

Shop, LLC v. BASF Corp., 2013 WL 375542, *2 (W.D.Tex. January 30, 2013) (“The Court finds that the implied warranty 

claims are distinct and separable from the fraud related claims in this case, and they involved different evidence and issues. 

When a new trial is needed on distinct and separable claims - like the fraud claims here -- it is entirely appropriate for the 

court to order only a partial new trial.”); Pritchard v. Liggett & Myers Tobacco Co., 370 F.2d 95, 96 (3d Cir. 1966) (“Since 

the issue of causation was decided by the jury in the earlier trial, the plaintiff may not be required to relitigate the same issue 

when the action is retried.” (citation omitted)). 

  

*3 These federal decisions are in full accord with Florida jurisprudence, including the Florida Supreme Court’s decision in 

Engle v. Liggett Group, Inc., 945 So.2d 1246, 1276-77 (Fla. 2006). As both parties are well aware, the supreme court in 

Engle held that parts of the underlying jury findings were legally proper and were binding on the defendant in future trials as 

to these resolved issues. Id. Conversely, other issues, like punitive damages, had to be retried in future cases. Id. at 1269. As 

pointed out in the Plaintiff’s brief on the partial verdict issue, there “is no meaningful distinction” between the “procedural 

posture” of Engle and the partial verdict issues in this case. 

  

Further, limited new trials have been ordered in other tobacco cases where there was an acceptance of the jury’s verdict on 

several issues and a rejection of the verdict on a separate and discrete issue. For example, in Philip Morris USA, Inc. v. 

Cohen, 102 So.3d 11, 15 (Fla. 4th DCA 2012), the Fourth District specifically found that a new trial limited to the Plaintiff’s 

“entitlement to the punitive damage awards” would “not be confusing or prejudicial.” Id. (citations omitted); see also Philip 

Morris USA, Inc. v. Kayton, 104 So.3d 1145, 1152 (Fla. 4th DCA 2012) (same). 

  

Moreover, outside of tobacco litigation, this limited retrial concept has been applied in other civil trial areas. In Sta-Rite 

Industries, Inc. v. Levey, 909 So.2d 901, 908-909 (Fla. 3d DCA 2004), although the Third District reversed on several issues, 
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including damages and apportionment of fault, the Court held that the prior jury’s findings of negligence and causation would 

be an important feature of the second jury’s instructions -- specifically, the second jury was to be instructed that these 

discrete issues had been established. Id.; see also, Shufflebarger v. Galloway, 668 So.2d 996, 998 (Fla. 3d DCA 1995) (“[O]n 

remand, testimony and evidence shall be received solely on the issue of the negligence, if any, of Dr. Kahn. The jury shall be 

instructed that as a matter of law, Dr. Shufflebarger was negligent.”); cf. Howard v. Perez, 707 So.2d 845, 847 (Fla. 2d DCA 

1998) (“The court erred by granting a new trial on liability because the jury unequivocally resolved all disputed factual issues 

on liability in favor of [plaintiff].”). 

  

Applying the above principles to this case, while a future jury cannot reconsider issues previously determined by the first 

jury, the issues potentially remaining for a second jury - the amount of compensatory damages and the entitlement to punitive 

damages --are distinct and separable from the underlying liability questions. See Cohen, 102 So.3d at 15; Kayton, 104 So.3d 

at 1152; see also Cedars of Lebanon Hosp. Corp. v. Silva, 476 So.2d 696, 702 (Fla. 3d DCA 1985) (“’All things considered, 

the Court concludes that the liability issues were fully and fairly tried; that the verdict returned by the jury reflects a 

thoughtful and careful analysis of the liability issues, separate from the damages issues; that the verdict on liability is amply 

supported by the evidence; that in the absence of any reason appearing in the record to disturb the verdict on liability, the 

court should not disturb it; and that no useful purpose would be served by retrying the liability issues in this case.”’); Waters, 

2013 WL 22347684 at *2 (where there was agreement on some verdict issues, “the proper course … is to order retrial of the 

unresolved issue[s]” (citations omitted) (emphasis added)). Even though the concealment question was not resolved by the 

first jury, the Court’s determination of what jury issues “potentially” remain presupposes that the Plaintiff will - consistent 

with her prior representations - “abandon” the concealment claim if the Court enforces the jury’s conspiracy verdict. 

Assuming that the concealment claim is formally dismissed by the Plaintiff, the Court will be left with two discrete 

determinations: a finding of Engle class membership and a finding that the Defendant is liable for a conspiracy to conceal. 

Ever mindful of the caselaw and fully committed to follow its edicts, if the Court is left with these two severable 

determinations, the Court is required to enforce the jury’s findings.3 

  

*4 Based on the above analysis, the Defendant’s Motion for a Mistrial Based on the Jury’s Failure to Reach a Unanimous 

Verdict on All Issues is DENIED. 

  

DONE AND ORDERED in Chambers, at Jacksonville, Duval County, Florida, this 10th day of September, 2014. 

  

<<signature>> 

  

HONORABLE HARVEY L. JAY 

  

Circuit Judge 

  

Copies furnished via email to: 

  

Attorneys for Plaintiff 

  

John S. Kalil, Esquire 

  

(jkalil@akjaxlaw.com) 

  

(pleadings@akjaxlaw.com) 

  

Robert E. Shields, Esquire 

  

Leslie J. Bryan, Esquire 

  

(rshields@dsckd.com) 

  

(lbryan@dsckd.com) 
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John S. Mills, Esquire 

  

(jmills@mills-appeals.com) 

  

(cbrewer@mills-appeals.com) 

  

(service@mills-appeals.com) 

  

Counsel for Defendant Philip Morris USA, Inc. 

  

Dana G. Bradford, II, Esquire 

  

James H. Cummings, Esquire 

  

(dgbradford@sgrlaw.com) 

  

(dmsmith@sqrlaw.com) 

  

(jcummings@sgrlaw.com) 

  

Michael Walden, Esquire 

  

(mwalden@shb.com) 

  

Kenneth J. Reilly, Esquire 

  

Hassia T. Diolombi, Esquire 

  

Eileen L. Moss, Esquire 

  

(kreilly@shb.com) 

  

(hdiolombi@shb.com) 

  

(elmoss@shb.com) 

  

(shbpmattyduval@shb.com) 

  

Amir C. Tayrani, Esquire 

  

(atayrani@gibsondunn.com) 

  

Footnotes 

 
1 

 

The issues referenced in the Motion concerning juror misconduct were the subject of a Renewed Motion for Mistrial, filed 

February 10, 2014. Those specific issues were resolved by an Order dated May 12, 2014. The remaining issues are the subject of 

this Order. 

 
2 

 

At the request of Philip Morris USA, the jury was polled and all jurors responded in the affirmative to the following question: “Is 

this your verdict?” (Tr. 3802-03). 

 
3 

 

Although the jury was also unable to resolve the Defendant’s comparative fault defense, based on the decision in R.J. Reynolds 

Tobacco Co. v. Sury, 118 So.3d 849, 852-53 (Fla. 1st DCA 2013), Mr. Brown’s alleged comparative fault would not reduce any 

award of damages for an intentional tort -- here, the conspiracy claim. As a result, comparative fault does not apply to the jury’s 

intentional tort finding against the Defendant and therefore, the Defendant’s comparative fault defense is no longer a viable issue in 
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this case. See also Merrill Crossings Assocs. v. McDonald, 705 So.2d 560, 563 (Fla. 1997) (§ 768.81 did not apply to a case where 

the allegations of multiple tortious events emanated from intentional acts). 
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2015 WL 6086164 (Fla.Cir.Ct.) (Trial Order) 
Circuit Court of Florida. 
Fourth Judicial Circuit 

Civil Division 
Duval County 

In Re: ENGLE PROGENY TOBACCO LITIGATION. 

No. 2008-CA-15000. 
August 3, 2015. 

Order on Plaintiff’s Entitlement to Attorney’s Fees 

Harvey L. Jay, Judge. 

*1 This cause is before the Court on Plaintiff’s Motion for Determination of Entitlement to Attorneys’ Fees and Costs 

Pursuant to Proposals for Settlement and for Costs and Expenses as a Prevailing Party. The Court having conducted a hearing 

on the motion on July 13, 2015, heard and considered the oral and written arguments of counsel, and otherwise being fully 

advised in the premises, the Court finds as follows: 

  

1. Plaintiff seeks fees and costs pursuant to a proposal for settlement served on July 20, 2010 (the “First Proposal”) or, in the 

alternative to the extent the First Proposal is found to be invalid, a subsequent proposal for settlement served on November 

24, 2010 (the “Second Proposal”). Plaintiff also seeks costs as the prevailing party. 

  

2. As to the First Proposal, the Motion is denied. Specifically, the requirements of Section 768.79, Fla. Stat, and Florida Rule 

of Civil Procedure 1.442 “must be strictly construed because they are in derogation of the common law custom that each 

party pay its own fees and costs, and because the statute creates a sanction against the party which unreasonably rejects an 

offer for settlement.” Paduru v. Klinkenberg, 157 So. 3d 314, 316 (Fla. 1st DCA 2014). Moreover, Rule 1.442 “requires that 

the settlement proposal be sufficiently clear and definite to allow the offeree to make an informed decision without needing 

clarification. If ambiguity within the proposal could reasonably affect the offeree’s decision, the proposal will not satisfy the 

particularity requirement.” State Farm Mut. Auto. Ins. Co. v. Nichols, 932 So. 2d 1067, 1079 (Fla. 2006). 

  

“The burden of clarifying the intent or extent of a settlement proposal cannot be placed on the party to whom the proposal is  

made.” Dryden v. Pedemonti, 910 So. 2d 854, 855 (Fla. 5th DCA 2005). “[A]ny drafting deficiencies” in a proposal for 

settlement must instead “be[ ] construed against the drafter.” Paduru, 157 So. 3d at 318; see also Hibbard ex rel. Carr v. 

McGraw, 918 So. 2d 967, 971-72 (Fla. 5th DCA 2005) (holding that a defendant’s proposal for settlement was ambiguous 

and therefore unenforceable where it named a child as the plaintiff but the suit had been brought by the child’s mother in her 

capacity as guardian of the child); Saenz v. Campos, 967 So. 2d 1114, 1117 (Fla. 4th DCA 2007) (holding that a plaintiffs 

proposal for settlement was ambiguous and therefore unenforceable where one paragraph stated that the proposal would 

resolve “all claims” against the defendant and another paragraph stated that it would resolve only “the claims raised in the 

suit”). 

  

The Court finds that the July 20, 2010 proposal for settlement, together with its proposed Notice of Voluntary Dropping of 

Party (Philip Morris USA, Inc.) With Prejudice, is ambiguous with regard to which claims Plaintiff proposed to settle. While 

the proposal for settlement stated that it was being made by “Plaintiff, Mary Brown, as Personal Representative of the Estate 

of Rayfield Brown, dec,” it also stated that, if accepted, Plaintiff would file a “Notice of Dropping Party with Prejudice as to 

Rayfield Brown’s claims against Defendant” and attached a notice that expressly stated that it “pertain[ed] to Rayfield 

Brown, dec’s, individual claim.” Rayfield Brown’s individual claims against Philip Morris USA—for example, a 

personal-injury claim that could have been brought to recover for Mr. Brown’s smoking-related injuries if he ultimately died 

from a cause unrelated to smoking—are separate and distinct from Plaintiff’s wrongful-death claim against Philip Morris 

USA, which was brought to recover for Plaintiff’s own pain and suffering, and that of Jennifer Brown, caused by Mr. 



In re Engle Progeny Tobacco Litigation, 2015 WL 6086164 (2015)  

 

 

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2 

 

Brown’s smoking-related death. The proposal for settlement was ambiguous as to which of these claims Philip Morris USA 

would be settling. Because the ambiguity created by reference to “individual” claims did not “allow the offeree to make an 

informed decision without needing clarification,” Nichols, 932 So. 2d at 1079, the July 20, 2010 proposal for settlement was 

invalid. 

  

*2 3. As to the Second Proposal, Defendant’s sole objection is directed to the following provision at the end of the proposal:  

Notice is hereby given that said proposal will be deemed rejected unless the Defendant serves written 

notice upon the Plaintiff within thirty (30) days from the date of this document that the proposal is 

accepted. 

  

  

Defendant contends that because the thirtieth day from the November 24, 2010, date of service of the Second Proposal was a 

legal holiday (Friday, December 24, 2010), the Second Proposal was withdrawn before the time for acceptance under Florida 

Rule of Civil Procedure 1.442(f)(1) (2010) expired. Defendant points to Florida Rule of Civil Procedure 1.090(a) (2010), 

which provides, 

In computing any period of time prescribed or allowed by these rules … [t]he last day of the so computed 

shall be included unless it is a Saturday, Sunday, or legal holiday, in which event the period shall run 

until the end of the next day which is neither a Saturday, Sunday, or legal holiday. 

  

  

Defendant contends this calculation rule applies to the Rule 1.442(f)(1) 30-day period, but not to the computation of the 

30-day period stated in the Second Proposal because the Second Proposal is merely a contractual offer to settle, which is not 

subject to Rule 1.090(a). The Court rejects this argument because the Second Proposal was not a contractual offer; it was a 

proposal clearly and expressly made pursuant to Rule 1.442. The patent purpose of the withdrawal provision was to avoid 

any argument that the proposal was a contractual offer that could be accepted after the Rule 1.442(f)(1) time for acceptance. 

Defendant had until Monday, December 27, 2010, to accept the Second Proposal after which Plaintiff’s willingness to settle 

for that amount was withdrawn. The amount of the Second Proposal was $145,000, so Plaintiff’s judgment for $6,375,277.41 

triggered Plaintiff’s entitlement to fees and costs under the Second Proposal. 

  

4. Even if the Second Proposal was invalid, Plaintiff is clearly entitled to prevailing party costs under section 57.041, Florida 

Statutes (2015). 

  

WHEREFORE, it is ORDERED that 

  

1. Plaintiff’s motion is DENIED as to the First Proposal. 

  

2. Plaintiff’s motion is GRANTED as to the Second Proposal, and Plaintiff is entitled to recover reasonable attorney’s fees 

and costs incurred in this matter since November 24, 2010, in an amount to be determined by the Court on proper motion. 

  

3. Plaintiff’s motion is further GRANTED as to prevailing party costs, and Plaintiff entitled to recover all taxable costs in this 

matter, in an amount to be determined by the Court on proper motion. 

  

DONE AND ORDERED in Chambers at Jacksonville, Duval County, Florida this 3rd day of August, 2015. 

  

<<signature>> 

  

HONORABLE HARVEY L. JAY 

  

Circuit Judge 

  

End of Document 
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2014 WL 10520665 (Fla.Cir.Ct.) (Trial Order) 
Circuit Court of Florida. 
Fourth Judicial Circuit 

Duval County 

In re ENGLE PROGENY CASES TOBACCO LITIGATION. 

No. 2008-CA-15000. 
September 10, 2014. 

Order Denying Defendant’s Motion for a Mistrial Based on the Jury’s Failure to Reach a Unanimous Verdict on All 

Issues 

John S. Kalil, Esquire, (jkalil@akjaxlaw.com), (pleadings@akjaxlaw.com); Robert E. Shields, Esquire, Leslie J. Bryan, 

Esquire, (rshields @dsckd.com), (lbryan@dsckd.com), John S. Mills, Esquire, (jmills@mills-appeals.com), 

(cbrewer@mills-appeals.com), (service@mills-appeals.com), for plaintiff. 

Dana G. Bradford, II, Esquire, James H. Cummings, Esquire, (dgbradford @sgrlaw.com), (dmsmith@sqrlaw.com), 

(jcummings@sgrlaw.com); Michael Walden, Esquire, (mwalden@shb.com); Kenneth J. Reilly, Esquire, Hassia T. Diolombi, 

Esquire, Eileen L. Moss, Esquire, (kreilly@shb.com), (hdiolombi @shb.com), (elmoss@shb.com), 

(shbpmattyduval@shb.com); Amir C. Tayrani, Esquire, (atayrani@gibsondunn.com), Counsel for Defendant Philip Morris 

USA, Inc. 

Harvey L. Jay, Judge. 

*1 This cause came before the Court on the Defendant’s Motion for a Mistrial Based on the Jury’s Failure to Reach a 

Unanimous Verdict on All Issues.1 The Court, having heard argument of counsel, reviewed multiple papers from the parties 

and analyzed numerous case authorities, makes the following findings as to the Defendant’s Motion: 

  

Preliminarily, the factual background for the Defendant’s Motion is ably synopsized by the parties in their submissions to the 

Court and recorded in the portions of the trial transcript attached to the Defendant’s Motion. In essence, this Court accepted a 

partial verdict at the end of a three week jury trial, a partial verdict which was published in open court and individually 

confirmed by all six jurors.2 Specifically, on the signed verdict form, the jury answered “Yes” to the question of whether the 

decedent’s lung cancer was caused by his addiction to smoking cigarettes containing nicotine -- the threshold question for 

Engle class membership. The jury also answered “Yes” to the third question as to whether the Defendant’s conspiracy to 

conceal was a legal cause of the decedent’s death. (Tr. 3801-02). The answers to the remaining questions were left blank or 

whited out with the explanation -- by jury note -- that the jury had lost their unanimity on question 2 and were deadlocked on 

question 4. (Tr. 3781). As a result of the Court’s instruction to the jury after receiving the foreman’s last note -- the Court told 

the jury to immediately stop further deliberations -- it is reasonable to infer that the jury never reached question 5, the amount 

of compensatory damages, nor question 6, the entitlement to punitive damages. (Tr. 3781, 3798-99). Regardless of what 

actually occurred, it is undisputed that there was no writing as to questions 5 and 6. (Tr. 3801-02). 

  

Initially, despite the arguments in the Defendant’s Motion, the Court has not been provided with any Florida cases that would 

prohibit this Court from accepting a partial verdict in this case. To the contrary, as fully recognized by both parties, partial 

verdicts are routinely accepted in criminal cases throughout this state. For example, in Avila v. State, 86 So.3d 511, 513 (Fla. 

2d DCA 2012), a case advanced by Philip Morris for the proposition that “a deadlocked jury returns no verdict”, the first 

Avilla jury reached “a written verdict” on the aggravated battery count, the only count where there was juror unanimity. Id. 

(emphasis added). Given the juror unanimity on this count and the discrete nature of the aggravated battery charge, the 

aggravated battery count was not part of a later retrial on the other counts where there was no unanimity. Id. For these 

reasons, the Avila decision confirms that partial verdicts are permissible in Florida when those verdicts are predicated on 

unanimous jury decisions involving separable and discrete issues. Id. 
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*2 Moreover, the federal courts have long recognized the propriety of partial verdicts in civil cases. In Baxter Healthcare 

Corp. v. Spectramed, Inc., 49 F.3d 1575, 1581 (Fed. Cir. 1995), the Federal Circuit recognized that a civil trial court has 

several options when a jury fails to reach unanimity on specific questions while agreeing on separate issues. Among those 

diverse options, the trial judge can order a “partial retrial” on the “issues which were not unanimously agreed upon by the 

jury”. Id. (citation omitted). Citing to Gasoline Prods. Co. v. Champlin Ref. Co., 283 U.S. 494, 499 (1931), the Court also 

confirmed that the Seventh Amendment does not require the retrial of a “correctly determined issue” although remaining 

issues must be retried. Id. 

  

Equally helpful to the Court’s partial verdict analysis is the discussion of this issue in Quaker City Gear Works, Inc. v. Skil 

Corp., 747 F.2d 1446, 1453 (Fed. Cir. 1984). There, the Court recognized that where a special verdict does not contain all of 

the answers, “it may, unless wholly defective, be accepted for those issues that are resolved.” Id. (emphasis added). It then 

becomes “a special verdict” to the extent that specific findings are made - presuming “the findings are not contradictory”. Id. 

(citation omitted). As a result, “partially completed special verdict forms are sufficient, provided that the answered questions 

support the verdict and the unanswered questions, if answered in favor of the non-prevailing party, would not render the 

judgment erroneous.” Bristol Steel & Iron Works v. Bethlehem Steel Corp., 41 F.3d 182, 190 (4th Cir. 1994) (emphasis 

added); see also, Simms v. Village of Albion, N.Y., 115 F.3d 1098, 1105 (2d Cir. 1997). 

  

Stated slightly differently, even though all questions on a verdict form have not been answered, this “does not invalidate the 

verdict with respect to the questions on which the jury reached agreement.” Waters v. Howard Sommers Towing, Inc., 2013 

WL 2237684, *2 (C.D.Ca. May 21, 2013). As a result, where there are remaining issues which are “distinct and separable” 

from the questions where there was agreement, “the proper course … is to order retrial of the unresolved issue[s]”. Id. 

(citations omitted) (emphasis added); see also Bridges v. Chemrex Specialty Coatings, Inc., 704 F.2d 175, 180 (5th Cir. 1983) 

(“a jury’s failure to reach a verdict on every interrogatory does not prevent a court from accepting the properly answered 

interrogatories” (citations omitted)); Skyway Aviation Corp. v. Minneapolis Northfield & S. Rw. Co., 326 F.2d 701, 704 (8th 

Cir. 1964) (“The failure to agree on the unanswered interrogatory did not vitiate the otherwise unanimous verdict effectively 

disposing of the issues submitted.”). 

  

While not dispositive of the partial verdict issue, it is worth noting that a multiplicity of federal cases have recognized the 

propriety of “partial new trials” where there are distinct and separable claims. See, e.g., Commil USA, LLC v. Cisco Systems, 

Inc., 720 F.3d 1361, 1372 (5th Cir. 2013) (“Thus, although the two juries will review the same evidence of invalidity, they 

will not decide the same essential issues. Therefore, we cannot say that separate trials on invalidity and induced infringement 

would constitute a clear and indisputable infringement of the constitutional right to a fair trial.”); Richard’s Paint and Body 

Shop, LLC v. BASF Corp., 2013 WL 375542, *2 (W.D.Tex. January 30, 2013) (“The Court finds that the implied warranty 

claims are distinct and separable from the fraud related claims in this case, and they involved different evidence and issues. 

When a new trial is needed on distinct and separable claims - like the fraud claims here -- it is entirely appropriate for the 

court to order only a partial new trial.”); Pritchard v. Liggett & Myers Tobacco Co., 370 F.2d 95, 96 (3d Cir. 1966) (“Since 

the issue of causation was decided by the jury in the earlier trial, the plaintiff may not be required to relitigate the same issue 

when the action is retried.” (citation omitted)). 

  

*3 These federal decisions are in full accord with Florida jurisprudence, including the Florida Supreme Court’s decision in 

Engle v. Liggett Group, Inc., 945 So.2d 1246, 1276-77 (Fla. 2006). As both parties are well aware, the supreme court in 

Engle held that parts of the underlying jury findings were legally proper and were binding on the defendant in future trials as 

to these resolved issues. Id. Conversely, other issues, like punitive damages, had to be retried in future cases. Id. at 1269. As 

pointed out in the Plaintiff’s brief on the partial verdict issue, there “is no meaningful distinction” between the “procedural 

posture” of Engle and the partial verdict issues in this case. 

  

Further, limited new trials have been ordered in other tobacco cases where there was an acceptance of the jury’s verdict on 

several issues and a rejection of the verdict on a separate and discrete issue. For example, in Philip Morris USA, Inc. v. 

Cohen, 102 So.3d 11, 15 (Fla. 4th DCA 2012), the Fourth District specifically found that a new trial limited to the Plaintiff’s 

“entitlement to the punitive damage awards” would “not be confusing or prejudicial.” Id. (citations omitted); see also Philip 

Morris USA, Inc. v. Kayton, 104 So.3d 1145, 1152 (Fla. 4th DCA 2012) (same). 

  

Moreover, outside of tobacco litigation, this limited retrial concept has been applied in other civil trial areas. In Sta-Rite 

Industries, Inc. v. Levey, 909 So.2d 901, 908-909 (Fla. 3d DCA 2004), although the Third District reversed on several issues, 
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including damages and apportionment of fault, the Court held that the prior jury’s findings of negligence and causation would 

be an important feature of the second jury’s instructions -- specifically, the second jury was to be instructed that these 

discrete issues had been established. Id.; see also, Shufflebarger v. Galloway, 668 So.2d 996, 998 (Fla. 3d DCA 1995) (“[O]n 

remand, testimony and evidence shall be received solely on the issue of the negligence, if any, of Dr. Kahn. The jury shall be 

instructed that as a matter of law, Dr. Shufflebarger was negligent.”); cf. Howard v. Perez, 707 So.2d 845, 847 (Fla. 2d DCA 

1998) (“The court erred by granting a new trial on liability because the jury unequivocally resolved all disputed factual issues 

on liability in favor of [plaintiff].”). 

  

Applying the above principles to this case, while a future jury cannot reconsider issues previously determined by the first 

jury, the issues potentially remaining for a second jury - the amount of compensatory damages and the entitlement to punitive 

damages --are distinct and separable from the underlying liability questions. See Cohen, 102 So.3d at 15; Kayton, 104 So.3d 

at 1152; see also Cedars of Lebanon Hosp. Corp. v. Silva, 476 So.2d 696, 702 (Fla. 3d DCA 1985) (“’All things considered, 

the Court concludes that the liability issues were fully and fairly tried; that the verdict returned by the jury reflects a 

thoughtful and careful analysis of the liability issues, separate from the damages issues; that the verdict on liability is amply 

supported by the evidence; that in the absence of any reason appearing in the record to disturb the verdict on liability, the 

court should not disturb it; and that no useful purpose would be served by retrying the liability issues in this case.”’); Waters, 

2013 WL 22347684 at *2 (where there was agreement on some verdict issues, “the proper course … is to order retrial of the 

unresolved issue[s]” (citations omitted) (emphasis added)). Even though the concealment question was not resolved by the 

first jury, the Court’s determination of what jury issues “potentially” remain presupposes that the Plaintiff will - consistent 

with her prior representations - “abandon” the concealment claim if the Court enforces the jury’s conspiracy verdict. 

Assuming that the concealment claim is formally dismissed by the Plaintiff, the Court will be left with two discrete 

determinations: a finding of Engle class membership and a finding that the Defendant is liable for a conspiracy to conceal. 

Ever mindful of the caselaw and fully committed to follow its edicts, if the Court is left with these two severable 

determinations, the Court is required to enforce the jury’s findings.3 

  

*4 Based on the above analysis, the Defendant’s Motion for a Mistrial Based on the Jury’s Failure to Reach a Unanimous 

Verdict on All Issues is DENIED. 

  

DONE AND ORDERED in Chambers, at Jacksonville, Duval County, Florida, this 10th day of September, 2014. 

  

<<signature>> 

  

HONORABLE HARVEY L. JAY 

  

Circuit Judge 

  

Copies furnished via email to: 

  

Attorneys for Plaintiff 

  

John S. Kalil, Esquire 

  

(jkalil@akjaxlaw.com) 

  

(pleadings@akjaxlaw.com) 

  

Robert E. Shields, Esquire 

  

Leslie J. Bryan, Esquire 

  

(rshields@dsckd.com) 

  

(lbryan@dsckd.com) 
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John S. Mills, Esquire 

  

(jmills@mills-appeals.com) 

  

(cbrewer@mills-appeals.com) 

  

(service@mills-appeals.com) 

  

Counsel for Defendant Philip Morris USA, Inc. 

  

Dana G. Bradford, II, Esquire 

  

James H. Cummings, Esquire 

  

(dgbradford@sgrlaw.com) 

  

(dmsmith@sqrlaw.com) 

  

(jcummings@sgrlaw.com) 

  

Michael Walden, Esquire 

  

(mwalden@shb.com) 

  

Kenneth J. Reilly, Esquire 

  

Hassia T. Diolombi, Esquire 

  

Eileen L. Moss, Esquire 

  

(kreilly@shb.com) 

  

(hdiolombi@shb.com) 

  

(elmoss@shb.com) 

  

(shbpmattyduval@shb.com) 

  

Amir C. Tayrani, Esquire 

  

(atayrani@gibsondunn.com) 

  

Footnotes 

 
1 

 

The issues referenced in the Motion concerning juror misconduct were the subject of a Renewed Motion for Mistrial, filed 

February 10, 2014. Those specific issues were resolved by an Order dated May 12, 2014. The remaining issues are the subject of 

this Order. 

 
2 

 

At the request of Philip Morris USA, the jury was polled and all jurors responded in the affirmative to the following question: “Is 

this your verdict?” (Tr. 3802-03). 

 
3 

 

Although the jury was also unable to resolve the Defendant’s comparative fault defense, based on the decision in R.J. Reynolds 

Tobacco Co. v. Sury, 118 So.3d 849, 852-53 (Fla. 1st DCA 2013), Mr. Brown’s alleged comparative fault would not reduce any 

award of damages for an intentional tort -- here, the conspiracy claim. As a result, comparative fault does not apply to the jury’s 

intentional tort finding against the Defendant and therefore, the Defendant’s comparative fault defense is no longer a viable issue in 
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this case. See also Merrill Crossings Assocs. v. McDonald, 705 So.2d 560, 563 (Fla. 1997) (§ 768.81 did not apply to a case where 

the allegations of multiple tortious events emanated from intentional acts). 
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2015 WL 6086164 (Fla.Cir.Ct.) (Trial Order) 
Circuit Court of Florida. 
Fourth Judicial Circuit 

Civil Division 
Duval County 

In Re: ENGLE PROGENY TOBACCO LITIGATION. 

No. 2008-CA-15000. 
August 3, 2015. 

Order on Plaintiff’s Entitlement to Attorney’s Fees 

Harvey L. Jay, Judge. 

*1 This cause is before the Court on Plaintiff’s Motion for Determination of Entitlement to Attorneys’ Fees and Costs 

Pursuant to Proposals for Settlement and for Costs and Expenses as a Prevailing Party. The Court having conducted a hearing 

on the motion on July 13, 2015, heard and considered the oral and written arguments of counsel, and otherwise being fully 

advised in the premises, the Court finds as follows: 

  

1. Plaintiff seeks fees and costs pursuant to a proposal for settlement served on July 20, 2010 (the “First Proposal”) or, in the 

alternative to the extent the First Proposal is found to be invalid, a subsequent proposal for settlement served on November 

24, 2010 (the “Second Proposal”). Plaintiff also seeks costs as the prevailing party. 

  

2. As to the First Proposal, the Motion is denied. Specifically, the requirements of Section 768.79, Fla. Stat, and Florida Rule 

of Civil Procedure 1.442 “must be strictly construed because they are in derogation of the common law custom that each 

party pay its own fees and costs, and because the statute creates a sanction against the party which unreasonably rejects an 

offer for settlement.” Paduru v. Klinkenberg, 157 So. 3d 314, 316 (Fla. 1st DCA 2014). Moreover, Rule 1.442 “requires that 

the settlement proposal be sufficiently clear and definite to allow the offeree to make an informed decision without needing 

clarification. If ambiguity within the proposal could reasonably affect the offeree’s decision, the proposal will not satisfy the 

particularity requirement.” State Farm Mut. Auto. Ins. Co. v. Nichols, 932 So. 2d 1067, 1079 (Fla. 2006). 

  

“The burden of clarifying the intent or extent of a settlement proposal cannot be placed on the party to whom the proposal is  

made.” Dryden v. Pedemonti, 910 So. 2d 854, 855 (Fla. 5th DCA 2005). “[A]ny drafting deficiencies” in a proposal for 

settlement must instead “be[ ] construed against the drafter.” Paduru, 157 So. 3d at 318; see also Hibbard ex rel. Carr v. 

McGraw, 918 So. 2d 967, 971-72 (Fla. 5th DCA 2005) (holding that a defendant’s proposal for settlement was ambiguous 

and therefore unenforceable where it named a child as the plaintiff but the suit had been brought by the child’s mother in her 

capacity as guardian of the child); Saenz v. Campos, 967 So. 2d 1114, 1117 (Fla. 4th DCA 2007) (holding that a plaintiffs 

proposal for settlement was ambiguous and therefore unenforceable where one paragraph stated that the proposal would 

resolve “all claims” against the defendant and another paragraph stated that it would resolve only “the claims raised in the 

suit”). 

  

The Court finds that the July 20, 2010 proposal for settlement, together with its proposed Notice of Voluntary Dropping of 

Party (Philip Morris USA, Inc.) With Prejudice, is ambiguous with regard to which claims Plaintiff proposed to settle. While 

the proposal for settlement stated that it was being made by “Plaintiff, Mary Brown, as Personal Representative of the Estate 

of Rayfield Brown, dec,” it also stated that, if accepted, Plaintiff would file a “Notice of Dropping Party with Prejudice as to 

Rayfield Brown’s claims against Defendant” and attached a notice that expressly stated that it “pertain[ed] to Rayfield 

Brown, dec’s, individual claim.” Rayfield Brown’s individual claims against Philip Morris USA—for example, a 

personal-injury claim that could have been brought to recover for Mr. Brown’s smoking-related injuries if he ultimately died 

from a cause unrelated to smoking—are separate and distinct from Plaintiff’s wrongful-death claim against Philip Morris 

USA, which was brought to recover for Plaintiff’s own pain and suffering, and that of Jennifer Brown, caused by Mr. 
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Brown’s smoking-related death. The proposal for settlement was ambiguous as to which of these claims Philip Morris USA 

would be settling. Because the ambiguity created by reference to “individual” claims did not “allow the offeree to make an 

informed decision without needing clarification,” Nichols, 932 So. 2d at 1079, the July 20, 2010 proposal for settlement was 

invalid. 

  

*2 3. As to the Second Proposal, Defendant’s sole objection is directed to the following provision at the end of the proposal:  

Notice is hereby given that said proposal will be deemed rejected unless the Defendant serves written 

notice upon the Plaintiff within thirty (30) days from the date of this document that the proposal is 

accepted. 

  

  

Defendant contends that because the thirtieth day from the November 24, 2010, date of service of the Second Proposal was a 

legal holiday (Friday, December 24, 2010), the Second Proposal was withdrawn before the time for acceptance under Florida 

Rule of Civil Procedure 1.442(f)(1) (2010) expired. Defendant points to Florida Rule of Civil Procedure 1.090(a) (2010), 

which provides, 

In computing any period of time prescribed or allowed by these rules … [t]he last day of the so computed 

shall be included unless it is a Saturday, Sunday, or legal holiday, in which event the period shall run 

until the end of the next day which is neither a Saturday, Sunday, or legal holiday. 

  

  

Defendant contends this calculation rule applies to the Rule 1.442(f)(1) 30-day period, but not to the computation of the 

30-day period stated in the Second Proposal because the Second Proposal is merely a contractual offer to settle, which is not 

subject to Rule 1.090(a). The Court rejects this argument because the Second Proposal was not a contractual offer; it was a 

proposal clearly and expressly made pursuant to Rule 1.442. The patent purpose of the withdrawal provision was to avoid 

any argument that the proposal was a contractual offer that could be accepted after the Rule 1.442(f)(1) time for acceptance. 

Defendant had until Monday, December 27, 2010, to accept the Second Proposal after which Plaintiff’s willingness to settle 

for that amount was withdrawn. The amount of the Second Proposal was $145,000, so Plaintiff’s judgment for $6,375,277.41 

triggered Plaintiff’s entitlement to fees and costs under the Second Proposal. 

  

4. Even if the Second Proposal was invalid, Plaintiff is clearly entitled to prevailing party costs under section 57.041, Florida 

Statutes (2015). 

  

WHEREFORE, it is ORDERED that 

  

1. Plaintiff’s motion is DENIED as to the First Proposal. 

  

2. Plaintiff’s motion is GRANTED as to the Second Proposal, and Plaintiff is entitled to recover reasonable attorney’s fees 

and costs incurred in this matter since November 24, 2010, in an amount to be determined by the Court on proper motion. 

  

3. Plaintiff’s motion is further GRANTED as to prevailing party costs, and Plaintiff entitled to recover all taxable costs in this 

matter, in an amount to be determined by the Court on proper motion. 

  

DONE AND ORDERED in Chambers at Jacksonville, Duval County, Florida this 3rd day of August, 2015. 

  

<<signature>> 

  

HONORABLE HARVEY L. JAY 

  

Circuit Judge 

  

End of Document 
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Rev. 100209-OGC 

APPLICATION FOR NOMINATION TO THE FLORIDA FIRST DISTRICT  COURT 

(Please attach additional pages as needed to respond fully to questions.) 

DATE: 

 

 

 

 

October 22, 2014 Florida Bar No.: 0979716 

GENERAL: Social Security No.: 

1.  Name Ross L. Bilbrey E-mail: judge.bilbrey@flcourts1.gov 

 Date Admitted to Practice in Florida: September 22, 1993 

 Date Admitted to Practice in other States: n/a 

2. State current employer and title, including professional position and any public or 
judicial office. 

 Circuit Judge, First Judicial Circuit 

3. Business address: 1800 St. Mary Avenue 

 City Pensacola County Escambia State FL ZIP 32501 

 Telephone (850) 595-3715 FAX (850) 595-0451 

4. Residential address:  

 City  County State ZIP  

 Since February 2007 Telephone  

5. Place of birth: Fort Worth, Texas 

 Date of birth:  Age: 46 

6a. Length of residence in State of Florida: 39 years 

6b. Are you a registered voter?  Yes   No  

If so, in what county are you registered?    

7. Marital status: Married 

 If married: Spouse's name  

  Date of marriage June 3, 2000 

  Spouse's occupation 
 

    

 
If ever divorced give for each marriage name(s) of spouse(s), current address for each 
former spouse, date and place of divorce, court and case number for each divorce. 

s. 119.071(5)(a) F.S.

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) s. 119.071(4)(d) F.S. s. 119.07  s. 119.071(4)(d) F.S

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.
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a.  Lisa M. Olson; 8882 Nature View Lane W., Jacksonville, FL 32217; January 19, 
1999; Jacksonville, FL; Circuit Court Fourth Judicial Circuit, Case No.:  99-FM-0137 

b.  Christine A. Bilbrey, 5887 Cromwell Dr., Pace, FL 32571; November 23, 1992; 
Jacksonville, FL; Circuit Court Fourth Judicial Circuit, Case No.: 92-CA-15498  
(subsequently remarried June 3, 2000) 

8. Children 

 Name(s)  Age(s)  Occupation(s)  
Residential 
address(es) 

    

 

  
 

 

      

     

                            

                            

9. Military Service (including Reserves) 

 Service  Branch  Highest Rank  Dates 

 n/a                      

 Rank at time of discharge       Type of discharge       

 Awards or citations       

HEALTH: 

10. Are you currently addicted to or dependent upon the use of narcotics, drugs, or 
intoxicating beverages? If yes, state the details, including the date(s). 

 No. 

11a. During the last ten years have you been hospitalized or have you consulted a 
professional or have you received treatment or a diagnosis from a professional for any of 
the following: Kleptomania, Pathological or Compulsive Gambling, Pedophilia, 
Exhibitionism or Voyeurism? 

 Yes   No   
 

 
If your answer is yes, please direct each such professional, hospital and other facility to 
furnish the Chairperson of the Commission any information the Commission may 
request with respect to any such hospitalization, consultation, treatment or diagnosis. 
["Professional" includes a Physician, Psychiatrist, Psychologist, Psychotherapist or 
Mental Health Counselor.] 

 Please describe such treatment or diagnosis. 

 n/a 

11b. In the past ten years have any of the following occurred to you which would interfere with 

s. 119.071(4)(d) F.S.
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your ability to work in a competent and professional manner? 

   Experiencing periods of no sleep for 2 or 3 nights 

   Experiencing periods of hyperactivity 

   Spending money profusely with extremely poor judgment 

   Suffered from extreme loss of appetite 

   Issuing checks without sufficient funds 

   Defaulting on a loan 

   Experiencing frequent mood swings 

   Uncontrollable tiredness 

   Falling asleep without warning in the middle of an activity 

 
 

Yes   No   
 

  If yes, please explain. 

  n/a 

12a. Do you currently have a physical or mental impairment which in any way limits your 
ability or fitness to properly exercise your duties as a member of the Judiciary in a 
competent and professional manner? 

 Yes   No   
 

12b. If your answer to the question above is Yes, are the limitations or impairments caused by 
your physical or mental health impairment reduced or ameliorated because you receive 
ongoing treatment (with or without medication) or participate in a monitoring or 
counseling program? 

 Yes   No   
 

 Describe such problem and any treatment or program of monitoring or counseling. 

 n/a 

13. During the last ten years, have you ever been declared legally incompetent or have you 
or your property been placed under any guardianship, conservatorship or committee? If 
yes, give full details as to court, date and circumstances. 

 No. 

14. During the last ten years, have you unlawfully used controlled substances, narcotic 
drugs or dangerous drugs as defined by Federal or State laws? If your answer is "Yes," 
explain in detail. (Unlawful use includes the use of one or more drugs and/or the 
unlawful possession or distribution of drugs. It does not include the use of drugs taken 
under supervision of a licensed health care professional or other uses authorized by 
Federal law provisions.) 

 No. 
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15. In the past ten years, have you ever been reprimanded, demoted, disciplined, placed on 
probation, suspended, cautioned or terminated by an employer as result of your alleged 
consumption of alcohol, prescription drugs or illegal use of drugs?  If so, please state the 
circumstances under which such action was taken, the name(s) of any persons who took 
such action, and the background and resolution of such action. 

 No. 

  

16. Have you ever refused to submit to a test to determine whether you had consumed 
and/or were under the influence of alcohol or drugs?  If so, please state the date you 
were requested to submit to such a test, the type of test required, the name of the entity 
requesting that you submit to the test, the outcome of your refusal and the reason why 
you refused to submit to such a test. 

 No. 

  

17. In the past ten years, have you suffered memory loss or impaired judgment for any 
reason?  If so, please explain in full. 

 No. 

  

EDUCATION: 

18a. Secondary schools, colleges and law schools attended. 

 Schools  Class Standing  Dates of Attendance  Degree 

 University of Florida, 
College of Law  Unknown  

August 1990 to May 
1993  J.D. 

 

Univeristy of Florida  Unknown  
August 1986 to May 
1990  

B.A. in Political 
Science, Minor 
in Criminology & 
Law 

                        

                            

18b. List and describe academic scholarships earned, honor societies or other awards. 
 Phi Beta Kappa honor society, Florida Blue Key leadership honorary, U.F. College of  

Law Semester Honors Spring 1993, Omicron Delta Kappa national leadership honor 
society, Golden Key, Pi Sigma Alpha political science honor society, Phi Eta Sigma 
national honor society, Alpha Lambda Delta national honor society, Florida Academic 
Scholar, Truman Scholar Finalist, University of Florida Honors Program, U.F. College of 
Law scholarship. 

  

NON-LEGAL EMPLOYMENT: 

19. List all previous full-time non-legal jobs or positions held since 21 in chronological order 
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and briefly describe them. 

 Date  Position  Employer  Address 

 May to 
August 
1989  Sales Associate  

Dillard's 
Department Store  

Cordova Mall, 5100 N. 
9th Ave., Pensacola, 
FL 32504 

 
May to 
August 
1990  Waiter  

Brown Derby 
Restaurant  

Gainesville, FL (now 
closed) 

 
August 
1990 to 
April 1992  Waiter/Bartender  

Party Master's 
Catering  

Gainesville, FL (now 
closed) 

                           

PROFESSIONAL ADMISSIONS: 

20. List all courts (including state bar admissions) and administrative bodies having special 
admission requirements to which you have ever been admitted to practice, giving the 
dates of admission, and if applicable, state whether you have been suspended or 
resigned. 

 Court or Administrative Body  Date of Admission 

 Florida Bar 

United States District Court, Middle District of Fla. 

United States Court of Appeals for the Eleventh Cir. 

United States District Court, Nothern District of Fla. 

  

September 1993 

December 1993 

May 1994 

April 1997 

 

LAW PRACTICE: (If you are a sitting judge, answer questions 21 through 26 with reference 
to the years before you became a judge.) 

21. State the names, dates and addresses for all firms with which you have been associated 
in practice, governmental agencies or private business organizations by which you have 
been employed, periods you have practiced as a sole practitioner, law clerkships and 
other prior employment: 

 Position  Name of Firm  Address  Dates 

 
Managing Partner 

 

  

Bilbrey Law Firm, 
P.A., formerly known 
as Bilbrey & Cowan, 
P.A.  

200 East 
Government Street, 
Suite 130, 
Pensacola, FL 
32502  

October 2003 
to March 
2006 

 

 

Legal Assistance 
Attorney  

Judge Advocate 
General Corps, Naval 
Legal Service Office 
Central  

Naval Air Station 
Pensacola, 206 
South Ave., Suite 
B, Pensacola, FL 
32508  

May 2000 to 
October 2003 
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Senior Associate  

Brant, Moore, 
Macdonald & Wells, 
P.A. (now dissolved), 
litigation group 
merged into 
Akerman, LLP  

50 N. Laura St., 
Suite 3100, 
Jacksonville, FL 
32202  

July 1997 to 
May 2000 

 

Law Clerk and 
then Associate  

Rumrell, Wagner & 
Costabel, P.A., now 
known as Rumrell, 
Costabel, Warrington 
& Brock, LLP  

7077 Bonneval Rd., 
Suite 200, 
Jacksonville, FL 
32216  

May to 
August 1992; 
May 1993 to 
July 1997 

22. Describe the general nature of your current practice including any certifications which 
you possess; additionally, if your practice is substantially different from your prior 
practice or if you are not now practicing law, give details of prior practice. Describe your 
typical clients or former clients and the problems for which they sought your services. 

 Prior to becoming a judge my practice involved general civil and commerical litigation, 
and family law with some estate planning and probate, as well as some appellate 
practice.  My former partner also practiced in the area of criminal law.  I had some 
businesses as clients, but most of my clients consisted of individuals.  I was pleased to 
include among my clientele a number of active and retired military members and their 
families.  My clients sought my services for civil and commercial litigation, insurance 
coverage disputes, family law matters including dissolution of marriage, military aspects 
of family law, enforcement and modification of existing judgments including custody and 
alimony issues, issues related to military retired pay and other military benefits, 
contractual disputes, probate, wills and trusts, and appellate practice. 

I started my law firm after working three and a half years for the Navy Judge Advocate 
General Corps at the Naval Legal Service Office at Naval Air Station Pensacola.  My 
practice there consisted of landlord-tenant, consumer law, family law, military rights and 
benefits, and estate planning.  I saw over 3,500 clients there.  I substantially assisted in 
the mobilization to active duty of over 1,200 reserve service members following the 
terrorist attacks on September 11, 2001.  My clients at the Naval Legal Service Office 
were all either active or retired military or their family members.  I was named the 
Civilian of the Year for my work following the September 11th attacks. 

Prior to returning home to Northwest Florida, I practiced in Jacksonville for seven years.  
My practice consisted of complex civil and commerical litigation with some appellate 
practice.  I also practiced some admiralty and maritime law as well as insurance 
defense.  Our clients were primarily medium-size to large businesses or insurance 
companies, although we did have a number of individual clients. 

23. What percentage of your appearance in courts in the last five years or last five years of 
practice (include the dates) was in:  

 Court Area of Practice 

 Federal Appellate       % Civil 40 % 

 Federal Trial 2 % Criminal 0 % 
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 Federal Other       % Family 40 % 

 State Appellate 5 % Probate 10 % 

 State Trial 93 % Other 10 % 

 State Administrative       %   

 State Other       %   

   %    

 TOTAL 100 % TOTAL 100 % 

  

24. In your lifetime, how many (number) of the cases you have tried to verdict or judgment 
were: 

 Jury? 4  Non-jury? 92 

 Arbitration? 3  Administrative Bodies? 1 

25. Within the last ten years, have you ever been formally reprimanded, sanctioned, 
demoted, disciplined, placed on probation, suspended or terminated by an employer or 
tribunal before which you have appeared?  If so, please state the circumstances under 
which such action was taken, the date(s) such action was taken, the name(s) of any 
persons who took such action, and the background and resolution of such action. 

 No. 

26. In the last ten years, have you failed to meet any deadline imposed by court order or 
received notice that you have not complied with substantive requirements of any 
business or contractual arrangement?  If so, please explain in full. 

 No. 

 (Questions 27 through 30 are optional for sitting judges who have served 5 years 
or more.) 

27a. For your last 6 cases, which were tried to verdict before a jury or arbitration panel or tried 
to judgment before a judge, list the names and telephone numbers of trial counsel on all 
sides and court case numbers (include appellate cases).   

 I have been a judge for over eight and a half years.  The following is the information I 
provided for five cases as requested on a previous application: 

Betty Ward client was my client in this modification of alimony case.  J. Paul Fitzgerald, 
Esq., was the opposing counsel.  His number is (850) 994-4887.  This case was tried 
before the Honorable Paul Rasmussen in Santa Rosa County. 

Mary Beth LaCoste and S. Scott LaCoste, dissolution of marriage action.  
Respondent/husband was my client.  Robert Kimmel, Esq., was the opposing counsel.  
His number is (850) 438-7501.  This was an uncontested dissolution of marriage which 
has resulted in numerous post-dissolution issues tried before then Judge Skievaski in 
Escambia County.  There are were other issues pending in Santa Rosa County before 
the Honorable Ronald Swanson. 
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Kelley Gray and Michael Gray, dissolution of marriage.  I represented Kelley Gray.  The 
respondent/husband was pro se.  This case involved contested issues of alimony and 
child support.  I was able to receive a substantial award for my client.  The case was 
tried before the Honorable Joseph Tarbuck, Senior Circuit Court Judge. 

David Schmidt and Ramona Schmidt, family law case.  This case involved the 
domestication and modification of a Washington judgment involving custody and child 
support.  The case resolved via stipulation of the parties following discovery.  The 
respondent/mother was represented by Michael Gibson, of Pace. His number is (850) 
995-8885. 

D.W. Enterprises of Florida, Inc., vs. Zurich American Insurance.  This was a contested 
claim for lost business income and other expenses under a commercial insurance policy 
following Hurricane Ivan.  D.W. was my client.  Zurich was represented by in-house 
counsel and negotiations were conducted through Robert Levija, claims manager.  I was 
able to achieve a substantial settlement for my client and resolve issues involving a 
pending bankruptcy to conclude the settlement.  

27b. For your last 6 cases, which were settled in mediation or settled without mediation or 
trial, list the names and telephone numbers of trial counsel on all sides and court case 
numbers (include appellate cases). 

 I have been a judge over eight years.  I mediated many civil and family law cases when I 
was in private practice.  I do not have record of the last six cases I mediated when I was 
in private practice.   

27c. During the last five years, how frequently have you appeared at administrative hearings?  
0 average times per month 

27d. 

 
During the last five years, how frequently have you appeared in Court?   
20 average times per month 

27e. During the last five years, if your practice was substantially personal injury, what 
percentage of your work was in representation of plaintiffs?       %                

Defendants?                % 

28. If during any prior period you have appeared in court with greater frequency than during 
the last five years, indicate the period during which this was so and give for such prior 
periods a succinct statement of the part you played in the litigation, numbers of cases 
and whether jury or non-jury. 

 n/a 
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29. For the cases you have tried to award in arbitration, during each of the past five years, 
indicate whether you were sole, associate or chief counsel. Give citations of any 
reported cases. 

 I have not tried any cases in arbitration in the last five years.  I have been a judge the 
entire time.   

30. List and describe the six most significant cases which you personally litigated giving 
case style, number and citation to reported decisions, if any. Identify your client and 
describe the nature of your participation in the case and the reason you believe it to be 
significant. Give the name of the court and judge, the date tried and names of other 
attorneys involved. 

 I have been a judge for over eight years.  The following is a response I provided for five 
cases as that was the number of significant cases requested on a previous application: 

1) Saddlebrook Development, Inc. v. Satellite Beach Construction.  Circuit Court, 
Eighteenth Judicial Circuit, in and for Brevard County, Florida.  Case Number 05-1997-
CA-013652.  Judge Jere Lober.  Saddlebrook Development, Inc., v. Peter Albert, et al.  
Circuit Court, Eighteenth Judicial Circuit, in and for Brevard County, Florida.  Case 
Number 05-1998-CA-015100.  Judge George Maxwell III.   Satellite Beach Developers, 
Ltd. v. William R. Middelthon.  Circuit Court, Eleventh Judicial Circuit, in and for Miami-
Dade County, Florida.  Case Number 1997-17964-CA-01.  Saddlebrook Development, 
Inc. v. Satellite Beach Developer.  Florida Third District Court of Appeal, Case Number 
3D98-2456, reported at 730 So.2d 690 (Fla. 3d DCA 1999).  Saddlebrook Development 
v. Satellite Beach Construction, etc.  Florida Fifth District Court of Appeal, Case Number 
98-390, reported at 706 So.2d 961 (Fla. 5th DCA 1998). 

This was like something out of a John Grishom novel.  A condominium deal went bad 
and everyone starting suing everyone else.  The players included a developer of 
possibly suspect repute, a multi-millionaire heiress, and an out-of-state attorney with an 
anger management problem and ethics issues.  The case ultimately was resolved with a 
confidential settlement after much litigation.   

Numerous attorneys were involved, but the primary ones were myself and my former 
managing partner John B. Macdonald, Esq., for Saddlebrook and other parties, and 
Robert Cooper, Esq., of Miami for Satellite Beach and other parties. 

This case was significant in that it involved complex issues and multiple parties in 
numerous litigation and appellate matters all occurring at the same time in different 
courts.  I was able to handle difficult issues in unfamiliar courts and ultimately was able 
to reach a good result for the clients.  

 

2)  Reid Hughes v. Pamela Fusco, Florida First District Court of Appeal.  Case Number:  
97-4177.   Reported at 717 So.2d 1120 (Fla. 1st DCA 1998). 

This case involved an appeal of an order concerning a commercial dispute between the 
parties.  On behalf of the appellant we contended the order was entered without 
jurisdiction.  I represented the appellant and was primarily responsible for drafting the 
initial and reply brief.  I argued the case at oral argument.  The order under appeal was 
quashed and the case remanded to the trial court. 
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This was not a big case but was significant for me because I took the lead on the appeal 
and conducted oral argument before the First DCA for the first time.     

The appellee was represented by John Cooper, Esq., of Starke.      

 

3)  Colonel Nicholas Paldino v. State of Florida Department of Transportation, et al.  
Circuit Court, First Judicial Circuit, in and for Okaloosa County, Florida.  Case Number:  
00 CA 3829.  Before Honorable Jere Tolten.  Colonel Nicholas Paldino v. Armed Forces 
Insurance Company.  Circuit Court, First Judicial Circuit, in and for Okaloosa County, 
Florida Case Number:  04 CA 4668.  Also before Honorable Jere Tolten. 

I represented the Plaintiff along with Michael Rayboun, Esq.  This was a case involving 
damage due to pile driving near my client's home on the water.  The case involving the 
Florida DOT had been pending for four years when I got involved.  Four or five previous 
attorneys had at one time represented the Plaintiff.  About three months after I became 
involved with the case, I realized that the homeowner's insurer may have wrongfully 
denied the claim using an earth movement exclusion in the policy.  The prior attorneys 
had accepted the insurance company's denial of coverage.  I conducted research and 
found that the same issue was currently pending before the Florida Supreme Court.  I 
reviewed the briefs before the Supreme Court, watched oral argument, and successfully 
predicted the outcome of the pending case which would allow coverage for our case.  
We sued the insurer just before the statute of limitations ran and ultimately the Florida 
Supreme Court ruled as I had predicted they would in the pending case.  The insurance 
company then had to admit coverage for the insured.   

After a day-long mediation involving six defendants, their attorneys and adjusters, we 
were able to reach a substantial settlement for our client.   

Matthew Jowanna, Esq., of Tampa represented the homeowner's insurer.  Larry Hill, 
Esq., Larry Matthews, Esq., and Millard Fretland, Esq., all from Pensacola; Michael D. 
West, Esq., from Tallahassee; and Michael Derrick, Esq., from Tampa represented the 
various Defendants in the older case.   

This case was significant in that I found a way to win for my client when other good 
attorneys had been unable to get it settled and had not been able to resolve the legal 
issue involved.  Before the homeowner's insurer was involved, it would have been 
difficult to go to trial.  I concluded that the homeowner's insurer had liability, brought 
them into the suit, and we ended up with an acceptable settlement for my client.   

 

 4)  Samuel H. Vickers v. Joy Porter, d/b/a Joy's.  Circuit Court, Seventh Judicial Circuit, 
in and for St. John's County, Florida.  Case Number 98-2019 CA, Division:  55.  Before 
the Honorable Richard Weinberg. 

I represented the Plaintiff.   He was a wealthy art collector and board member of the 
Federal Reserve.  The Defendant was represented by Kenneth Wright, Esq., of 
Jacksonville.  The Defendant owned an antique shop in St. Augustine.  This case 
concerned the sale of an item that was represented to be a Tiffany lamp.  After a two 
day jury trial I was able to receive a judgment in excess of $50,000 for my client. 

This case was significant in that the partners at Brant, Moore, Macdonald & Wells, P.A. 
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trusted me to handle this case alone as first chair without any assistance.  The Plaintiff 
was an important client of the firm.  If the partners had any doubt as to my ability to 
litigate this case they would not have let me try it.                                                                                         

 

5)  Alisha Nicole Feazel and Franklin Cory Feazel.  In the Circuit Court, First Judicial 
Circuit in and for Escambia County, Florida.  Case Number:  2002 DR 03737, Division:  
M.  This case was concluded before any substantial litigation occurred.   

I represented the Respondent who was a Corporal in the United States Marine Corps.  
He was out of the area on active duty and had previously been deployed to the Middle 
East.  His wife and young child were in Pensacola.  Bruce Childers, Esq., represented 
the wife.  His number is (850) 434-8000. 

This seemed like it was going to be a simple, uncontested dissolution with the wife 
retaining primary residential responsibility for the child.  I had communicated with the 
client mostly by email and had only met with him twice briefly.  I then received a call from 
a contact at the Naval Legal Service Office who had spoken with the casualty assistance 
team and noticed my name.  Corporal Feazel shot himself alone in his apartment.  He 
had never previously showed any signs of depression.  I then filed a Suggestion of 
Death and the dissolution of marriage was dismissed. 

This was a tragedy.  A servicemember was dead at his own hand and his young child 
would never know him.  This case was significant in that we should always remember 
that even when cases appear routine there are real people and real emotion behind 
them.  Every case is unique.  Everyone deserves to be treated fairly and with respect. 

31. Attach at least one example of legal writing which you personally wrote. If you have not 
personally written any legal documents recently, you may attach writing for which you 
had substantial responsibility.  Please describe your degree of involvement in preparing 
the writing you attached. 

 State v. Miller, 16 F.L.W. Supp 249a (Santa Rosa Cty. Ct. 2008) 

Gillis v. Viets, 19 F.L.W. Supp 411a (Santa Rosa Cty. Ct. 2012) 

State v. Patterson, 2010 DF 000126 (Fla. 1st Cir. 2010) 

M.B.D. and R.M.D., 20 F.L.W. Supp 395a (Fla. 1st Cir. 2012) 

State v. Cotsonis, 17 F.L.W. Supp 679a (Santa Rosa Cty. Ct. 2010) 

The attached were written entirely by me without assistance from any staff attorney or 
party. 
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PRIOR JUDICIAL EXPERIENCE OR PUBLIC OFFICE: 
 

32a. Have you ever held judicial office or been a candidate for judicial office? If so, state the 
court(s) involved and the dates of service or dates of candidacy. 

 Yes.  Circuit Judge, First Judicial Circuit, Escambia County.  Appointed by Governor 
Scott on July 5, 2012 and commissioned July 24, 2012.  Reelected without opposition 
May 2014.  Current term runs through January 2015, I will then be comissioned until 
January 2021. 

County Court in and for Santa Rosa County, First Judicial Circuit.  Appointed by 
Governor Bush on February 28, 2006, commissioned March 17, 2006.  Reelected 
without opposition May 2008.  I served until my appointment to the Circuit Court.    
Additionally I was designated Acting Circuit Court Judge, First Judicial Circuit, and 
presided over a number of circuit court cases. 

32b. List any prior quasi-judicial service: 

 Dates  Name of Agency  Position Held 

 
March 1992-
March 1993  

Student Honor Court, 
University of Florida  Chancellor 

 
May 1991-
March 1992  

Student Honor Court, 
University of Florida  

Vice-
Chancellor 

                     

 

Types of issues heard: 

Violations of Student Honor Code with punishment issued by 
me following trial up to and including explusion from the 
University of Florida.  Also served as Supreme Court for 
Student Government, called the Board of Masters, hearing 
appeals from lower tribunals, Student Government election 
challenges, and issues of constitutionality of Student Statutes. 

   

32c. Have you ever held or been a candidate for any other public office? If so, state the office, 
location and dates of service or candidacy. 

 No. 

32d. If you have had prior judicial or quasi-judicial experience, 

 (i) List the names, phone numbers and addresses of six attorneys who appeared 
before you on matters of substance. 

 Michael Griffith, Attorney at Law, (850) 433-9922, P.O. Box 848, Pensacola, FL 32591 

Melissa Walker, Attorney at Law, (850) 595-2371, P.O. Box 12273, Pensacola, FL 
32591 

Thomas Dannheisser, County Judge, (850) 595-4420, 190 Governmental Center, 
Pensacola, FL 32502.  Judge Dannheisser appeared before me on numerous occasions 
when he was Santa Rosa County Attorney, prior to his appointment to the bench.  

Jason English, Assistant State Attorney, First Judicial Circuit,  (850) 981-5500, State 
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Attorney's Office, 6495 Caroline St., Milton, FL 32570 

Kerry Ann Schultz, Attorney at Law, (850) 939-3535, 2045 Fountain Professional Court, 
Suite A, Navarre, FL 32566 

Jason Verschueren, Attorney at Law, (850) 595-8384, Department of Children and 
Families, Children's Legal Services, 160 West Government St., Suite 401, Pensacola, 
FL 32502 

 (ii) Describe the approximate number and nature of the cases you have handled 
during your judicial or quasi-judicial tenure. 

 As a judge for over eight and a half years I have heard every type of case within the 
jurisdiction of County or Circuit Court in the State of Florida with the sole exception of 
death penalty cases.  I am death penalty certified, but have not been assigned any 
death penalty cases.  

Over 140 criminal jury trials tried to verdict without reversal.  Over 175 criminal jury trials 
which includes trials to verdict, hung juries, and cases resolved after jury selection but 
before verdict. 

Over 250 civil judge trials. 

Over 50 criminal judge trials. 

Over 12,000 criminal cases disposed. 

Over 5,500 civil cases disposed. 

Over 2,000 juvenile deliquency cases disposed. 

Over 250 juvenile dependency cases disposed. 

Over 100 termination of parental rights trials including contested and uncontested 
hearings. 

Over 100 truancy cases closed. 

Over 320 probate cases closed. 

Over 350 family law cases closed through contested and uncontested hearings. 

Over 100 suppression hearings with written orders. 

First appearances conducted for thousands of defendants. 

Chair, Santa Rosa County Canvassing Board 2006 and 2010 elections and 2012 
Presidential Preference Primary. 

18 honor code trials while Chancellor or Vice Chancellor of University of Florida Student 
Honor Court. 
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 (iii) List citations of any opinions which have been published. 

 In re the Marriage of M.B.D. and R.M.D., 20 F.L.W. 395a (Fla. 1st Cir. 2012) 

K & M Development Group, LLC. v. Advance America Cash Advance Centers of Florida, 
Inc., 20 F.L.W. 417a (Santa Rosa Cty. Ct. 2012) 

Gillis v. Viets, 19 F.L.W. Supp. 411a (Santa Rosa Cty. Ct. 2012) 

State v. Bryan, 19 F.L.W. Supp. 409a (Santa Rosa Cty. Ct. 2011) 

State v. Bozeman, 19 F.L.W. Supp 56a (Santa Rosa Cty. Ct. 2011) 

Baybridge Chiropractic Clinic, P.A. v. USAA Casualty Ins. Co., 18 F.L.W. Supp. 1016a 
(Santa Rosa Cty. Ct. 2011) 

State v. Harshfield, 18 F.L.W. Supp. 999a (Santa Rosa Cty. Ct. 2011) 

State v. Greenwood, 18 F.L.W. Supp. 904b (Santa Rosa Cty. Ct. 2011) 

State v. Hart, 18 F.L.W. Supp. 393b (Santa Rosa Cty. Ct. 2010) 

State v. Bowen, 18 F.L.W. Supp. 394a (Santa Rosa Cty. Ct. 2010) 

State v. Cotsonis, 17 F.L.W. Supp. 679a (Santa Rosa Cty. Ct. 2010) 

State v. Bell, 17 F.L.W. Supp. 461 (Santa Rosa Cty. Ct. 2010) 

State v. Gerencser, 17 F.L.W. Supp. 116a (Santa Rosa Cty. Ct. 2009) 

State v. Gilmore, 17 F.L.W. Supp. 115a (Santa Rosa Cty. Ct. 2009) 

Pamal Broadcasting v. Kruger, 16 F.L.W. Supp. 750a (Santa Rosa Cty. Ct. 2009) 

State v. Arney, 16 F.L.W. Supp. 749a (Santa Rosa Cty. Ct. 2009) 

Cozza v. Panos, 16 F.L.W. Supp. 250a (Santa Rosa Cty. Ct. 2009) 

State v. Miller, 16 F.L.W. Supp. 249a (Santa Rosa Cty. Ct. 2009) 

State v. Huggett, 15 F.L.W. Supp. 1097a (Santa Rosa Cty. Ct. 2008) 

State v. Currid, 15 F.L.W. Supp. 607a (Walton Cty. Ct. 2008) 

State v. Lawson, 15 F.L.W. Supp. 597 (Fla. 1st Cir. 2007) 

State v. Galvin, 15 F.L.W. Supp 59a (Santa Rosa Cty. Ct. 2007) 

State v. Brown, 14 F.L.W. Supp. 1133a (Santa Rosa Cty. Ct. 2007) 

State v. Grady, 14 F.L.W. Supp. 690b (Santa Rosa Cty. Ct. 2007) 

State v. Foster, 14 F.L.W. Supp. 661a (Santa Rosa Cty. Ct. 2007) 

State v. Brown, 13 F.L.W. Supp. 1191a (Santa Rosa Cty. Ct. 2006) 

State v. Fiveash, 13 F.L.W. Supp. 993a (Santa Rosa Cty. Ct. 2006) 

In Re:  A.L., 13 F.L.W. Supp. 881 (Fla. 1st Cir.  2006) 
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 (iv) List citations or styles and describe the five most significant cases you have tried 
or heard. Identify the parties, describe the cases and tell why you believe them to 
be significant. Give dates tried and names of attorneys involved. 

 1) State v. Robert Patterson, 2010 CF 126, Circuit Court, First Judicial Circuit, Escambia 
County. 

This was one of the most difficult cases I have had to handle.  The Defendant was 
charged with capital sexual battery of a nine year old girl.  The predecessor judge 
previously had a hearing on a motion in limine and determined that prior bad act 
evidence of earlier sexual molestation of another child could be admitted.  The 
predecessor judge then retired. 

I volunteered to help with the caseload while the circuit was awaiting appointment of a 
new circuit judge.  I presided over jury selection and then the trial.  On the morning of 
trial, the defense renewed the objection to the prior bad act evidence.  The renewal was 
pro forma recognizing that the predecessor judge had already ruled.  Trial was then 
conducted.  The minor victim credibly testified.  The prior bad act evidence was 
admitted.  The trial was emotional, but I had conducted many trials and had previously 
dealt with abused children.  The Defendant was found guilty. 

The difficult part was post-trial.  The defense moved for a new trial asserting that the 
prior bad act evidence was wrongly admitted.  A separate hearing was conducted on the 
motion.  I then conducted extensive research and concluded that the predecessor judge 
had ruled contrary to binding Florida Supreme Court opinions.  The predecessor and I 
therefore committed error when we allowed the prior bad act evidence to be admitted. 

It would have been easy to summarily deny the motion for new trial and let the First DCA 
deal with the error.  I thought the victim was credible and the Defendant was guilty.  
However it is a judge's job to find and follow the law -- even if the judge does not agree 
with the law and even if the results are unpleasant.  I granted the motion for new trial.  
The order is attached.  The Defendant was re-tried by a new judge and was again 
convicted.   

The case was tried in October 2010 and the hearing was held in November 2010.  The 
attorneys were Matt Gordon, Assistant State Attorney, and Jerome Smiley, Assistant 
Public Defender, now deceased.     

 

2)  State v. Ernest Lawson, 2006 CF 1596, Circuit Court First Judicial Circuit, Santa 
Rosa County.   

This was a felony case involving various charges of lewd and lascivious conduct by an 
adult with a minor victim.  The Defendant filed a dispositive motion seeking to suppress 
his uncounseled confession.  After reading the motion I initially thought the Defendant 
was likely correct.  An evidentiary suppression hearing was conducted and I took the 
matter under advisement.  After conducting extensive research on the Florida and 
federal standards, I determined that the Defendant's right to counsel was not violated by 
the admission of the confession.  Following receipt of my order, the Defendant entered a 
plea to the charges reserving his right to appeal.  No appeal was taken and the 
Defendant is serving a substantial prison sentence.   
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This case was significant because it was one of the first circuit court criminal matters I 
handled.  It reminded me not to jump to conclusions without undertaking the research to 
determine the state of the law.  I will always do my homework before signing off on an 
opinion.  The suppression hearing was August 2007.      

The attorneys involved were Anne Patterson, Assistant State Attorney, and Ed Ellis, Jr., 
of Pensacola for the Defendant.   

 

3)  Daniel Folse and Barbara Folse, 2005 DR 1108, Circuit Court, First Judicial Circuit, 
Santa Rosa County.   

This was a contested dissolution of marriage involving disputed child custody and 
numerous financial issues.  What might be called a "nasty" divorce.  This was one of the 
first contested dissolution cases I heard.  A two day final hearing was conducted and I 
wrote a 17 page order disposing of the issues.   

This case serves as a reminder that what judges do affects peoples lives in many ways 
big and small.  The parties chose to end their marriage and I was called upon to resolve 
the numerous disputes.  As a judge, hard decisions frequently have to be made and I 
have experience in making them expeditiously and pursuant to applicable law.   

This case was tried in May and June 2006.  John Kvartek of Pensacola represented the 
husband and E. Gary Work of Gulf Breeze represented the wife.  

 

4)  State v. Sean McQuaid, 06-1810 MMA, Santa Rosa County Court.   

This was a high profile case with Defendant a Santa Rosa County Sheriff's Deputy 
accused of battery on a child at a juvenile residential facility.  Each side had multiple 
witnesses.  Although the State presented a compelling case, the Defendant was found 
not guilty.     

This case involved substantial pretrial publicity and I had to ensure a fair trial for Deputy 
McQuaid.  This case also serves as a reminder of the jury's role in the criminal justice 
system. 

This case was tried March 2007.  The attorneys involved were John Simon, then 
Assistant State Attorney, now Circuit Judge, and Kenneth Brooks of Milton for the 
Defendant.   

 

5)  State v. Ed Wayne Hobbs, 2009 CF 545, Circuit Court, First Judicial Circuit, Santa 
Rosa County.  The Defendant was charged with trafficking in a controlled substance.  
This was my first felony trial.  I was assisting another judge who had a very busy trial 
docket.  The trial was fairly routine and similar to county court cases.   

This case is significant as a reminder that the Constitution, law, Rules of Evidence, and 
Rules of Procedure apply in all cases from county court up to the Florida Supreme 
Court.  I am very familiar with the Constitution, Florida laws, Rules of Evidence, and 
Rules of Procedure from my over eight and half years as a trial judge and I believe that I 
am well qualified for elevation to the First District Court of Appeal.  
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The case was tried in May 2010.  Amber Rowland and Michelle Jansen were the 
Assistant State Attorneys.  Charles Russell was the attorney for the defendant. 

 (v) Has a complaint about you ever been made to the Judicial Qualifications 
Commission? If so, give date, describe complaint, whether or not there was a 
finding of probable cause, whether or not you have appeared before the 
Commission, and its resolution. 

 No. 

 (vi) Have you ever held an attorney in contempt? If so, for each instance state name 
of attorney, approximate date and circumstances. 

 No. 

 (vii) If you are a quasi-judicial officer (ALJ, Magistrate, General Master), have you ever 
been disciplined or reprimanded by a sitting judge?  If so, describe. 

 n/a 

 

BUSINESS INVOLVEMENT: 

33a. If you are now an officer, director or otherwise engaged in the management of any 
business enterprise, state the name of such enterprise, the nature of the business, the 
nature of your duties, and whether you intend to resign such position immediately upon 
your appointment or election to judicial office. 

 I am not involved in any business enterprise. 

33b. Since being admitted to the Bar, have you ever been engaged in any occupation, 
business or profession other than the practice of law? If so, give details, including dates. 

 Adjunct Professor, University of West Florida, Legal Studies Program.  I taught Criminal 
Law, Spring Semester 2011; Evidence in Spring Semester 2012; Criminal Procedure, 
Fall Semester 2013; Evidence, Spring Semester 2014; and Criminal Procedure, Fall 
Semester 2014. 

33c. State whether during the past five years you have received any fees or compensation of 
any kind, other than for legal services rendered, from any business enterprise, 
institution, organization, or association of any kind. If so, identify the source of such 
compensation, the nature of the business enterprise, institution, organization or 
association involved and the dates such compensation was paid and the amounts. 

 Yes. Adjunct Professor, University of West Florida, Legal Studies Program.  I taught 
Criminal Law, Spring Semester 2011; Evidence in Spring Semester 2012; Criminal 
Procedure, Fall Semester 2013; Evidence, Spring Semester 2014; and Criminal 
Procedure, Fall Semester 2014.  I was paid $2,500 for each semester. 
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POSSIBLE BIAS OR PREJUDICE: 

34. The Commission is interested in knowing if there are certain types of cases, groups of 
entities, or extended relationships or associations which would limit the cases for which 
you could sit as the presiding judge. Please list all types or classifications of cases or 
litigants for which you as a general proposition believe it would be difficult for you to sit 
as the presiding judge. Indicate the reason for each situation as to why you believe you 
might be in conflict. If you have prior judicial experience, describe the types of cases 
from which you have recused yourself. 

 There are no general class or type of cases where it would be difficult for me to sit as 
judge.  I have handled every type of case to come before the trial courts of Florida 
except a death penalty case.  I am death penalty certified and prepared to handle a 
death case if assigned.  In the past I have recused on occasions where my impartiality 
could be questioned due to a relationship with a party.  I have also recused as required 
by Canon 3(e)1, of the Code of Judicial Conduct.  I am familiar with the Code and have 
never had an ethical issue.  I would be required to recuse on any cases involving Navy 
Federal Credit Union since my wife is employed there. 

 

MISCELLANEOUS: 

35a. Have you ever been convicted of a felony or a first degree misdemeanor? 

Yes       No X If “Yes” what charges? n/a 

 Where convicted? n/a Date of Conviction: n/a 

35b. Have you pled nolo contendere or pled guilty to a crime which is a felony or a first 
degree misdemeanor? 

Yes       No X If “Yes” what charges? n/a 

 Where convicted? n/a Date of Conviction: n/a 

35c. Have you ever had the adjudication of guilt withheld for a crime which is a felony or a 
first degree misdemeanor? 

Yes       No X If “Yes” what charges? n/a 

 Where convicted? n/a Date of Conviction: n/a 

36a. Have you ever been sued by a client? If so, give particulars including name of client, 
date suit filed, court, case number and disposition. 

 No. 

36b. Has any lawsuit to your knowledge been filed alleging malpractice as a result of action or 
inaction on your part? 

 No. 

36c. Have you or your professional liability insurance carrier ever settled a claim against you 
for professional malpractice? If so, give particulars, including the amounts involved. 

 No. 
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37a. Have you ever filed a personal petition in bankruptcy or has a petition in bankruptcy 
been filed against you? 

 No. 

37b. Have you ever owned more than 25% of the issued and outstanding shares or acted as 
an officer or director of any corporation by which or against which a petition in 
bankruptcy has been filed? If so, give name of corporation, your relationship to it and 
date and caption of petition. 

 No. 

38. Have you ever been a party to a lawsuit either as a plaintiff or as a defendant? If so, 
please supply the jurisdiction/county in which the lawsuit was filed, style, case number, 
nature of the lawsuit, whether you were Plaintiff or Defendant and its disposition. 

 Other than the dissolution of marriage actions listed above, no. 

39. Has there ever been a finding of probable cause or other citation issued against you or 
are you presently under investigation for a breach of ethics or unprofessional conduct by 
any court, administrative agency, bar association, or other professional group. If so, give 
the particulars. 

 No. 

40. To your knowledge within the last ten years, have any of your current or former co-
workers, subordinates, supervisors, customers or clients ever filed a formal complaint or 
formal accusation of misconduct against you with any regulatory or investigatory agency, 
or with your employer?  If so, please state the date(s) of such formal complaint or formal 
accusation(s), the specific formal complaint or formal accusation(s) made, and the 
background and resolution of such action(s).  (Any complaint filed with JQC, refer to 
32d(v). 

 No. 

41. Are you currently the subject of an investigation which could result in civil, administrative 
or criminal action against you?  If yes, please state the nature of the investigation, the 
agency conducting the investigation and the expected completion date of the 
investigation. 

 No. 

42. In the past ten years, have you been subject to or threatened with eviction proceedings? 
If yes, please explain. 

 No. 

43a. Have you filed all past tax returns as required by federal, state, local and other 
government authorities? 

 Yes   No    If no, please explain.  n/a 

43b. Have you ever paid a tax penalty? 

 Yes   No    If yes, please explain what and why.  n/a 

43c. Has a tax lien ever been filed against you? If so, by whom, when, where and why? 
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 No. 

 

HONORS AND PUBLICATIONS: 

44. If you have published any books or articles, list them, giving citations and dates. 

 Gosport, the Official Newspaper of NAS Pensacola, Articles dated December 1, 2000 
"Some News About Florida Tax Laws You May Not Know;"  publication date unknown 
"Wills The Best Gift You Can Leave Your Family;" August 24, 2001 "The Road to 
Citizenship for Servicemembers;"  August 31, 2001 "Navy Legal Announces Expanded 
Assistance Program."  

45. List any honors, prizes or awards you have received. Give dates. 

 Santa Rosa County Domestic Violence Council, Certificate of Appreciation for 
Excellence and Innovation in handling domestic violence cases. 

Civilian of the Year Award for Best Civilian Employee at Naval Legal Service Office 
Central, awarded 2002 for performance including work completed following the terrorist 
attacks on September 11, 2001.  Given two additional awards for performance at Naval 
Legal Service Office.   

Certificate of Appreciation from the Escambia County Sheriff's Office for participation in 
the File of Life program while at the Naval Legal Service Office. 

Certificate of Appreciation from the Northwest Florida Council on Aging. 

46. List and describe any speeches or lectures you have given. 

 University of West Florida, Adjunct Professor, Legal Studies Program, Criminal 
Procedure, lectures are ongoing, fourteen will be completed August through December 
2014. 

Florida Child Protection Summit 2014, September 3, 2014.  Escambia County Early 
Childhood Project, presentation regarding implementation and benefits of starting an 
early childhood court. 

Remarks at Naturalization Ceremony, United States District Court, Northern District of 
Florida, August 29, 2014.  Welcoming new citizens and encouraging participation in the 
judicial process including jury service.   

Remarks at the First Circuit, Guardian ad Litem Luncheon, May 2014.  

University of West Florida, Adjunct Professor, Legal Studies Program, Evidence, 
fourteen lectures, January through April 2014.   

University of West Florida, Adjunct Professor, Legal Studies Program, Criminal 
Procedure, fourteen lectures, August through December 2013. 

Remarks at the First Circuit, Guardian ad Litem Luncheon, May 2013. 

University of West Florida, Adjunct Professor, Legal Studies Program, Evidence, 
fourteen lectures, January through April 2012. 

University of West Florida, Guest Speaker, Domestic Violence and the Justice System 
class, June 2011. 
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University of West Florida, Adjunct Professor, Legal Studies Program, Criminal Law 
class, fourteen lectures, January through April 2011. 

Santa Rosa County Domestic Violence Council, Annual Law Enforcement Honors 
Luncheon, Keynote Speaker, October 2010. 

DUI Prevention Program, Central High School, in coordination with the Escambia/Santa 
Rosa Bar Association, May 2009. 

DUI Prevention Program, Milton High School, in coordination with the Escambia/Santa 
Rosa Bar Association, April 2007. 

Remarks at Naturalization Ceremony, United States District Court, Northern District 
Florida, May 2, 2008.  Welcoming new citizens and encouraging participation in the 
judicial process including jury service. 

Remarks at Naturalization Ceremony, United States District Court, Northern District 
Florida, November 17, 2006.  Welcoming new citizens and encouraging participation in 
the judicial process including jury service. 

Numerous pre-deployment briefs for Navy personnel being mobilized to active duty post-
September 11th. 

In excess of ten command financial advisor briefings on the legal aspects of financial 
issues faced by military servicemembers.  The command financial advisors would then 
go back to the commands and assist servicemembers with financial issues. 

Pensacola Association of Insurance and Financial Advisors monthly meeting, Winter 
2005, speech on Hurricane Ivan and Homeowner's Insurance. 

Pensacola Association of Insurance and Financial Advisors, speech on Estate Planning 
and Probate, February 2004. 

47. Do you have a Martindale-Hubbell rating?  Yes    If so, what is it?      No   

 n/a 

 

PROFESSIONAL AND OTHER ACTIVITIES: 

48a. List all bar associations and professional societies of which you are a member and give 
the titles and dates of any office which you may have held in such groups and 
committees to which you belonged. 

 American Inns of Court, Pensacola Chapter, 2001 to 2004, and 2010 to present.  
President 2014 to present, President-elect 2012 to 2014. 

Florida Supreme Court, Local Rules Advisory Committee, February 2014 to present. 

Florida Department of Juvenile Justice, Juvenile Justice Circuit Advisory Board, First 
Circuit, January 2013 to present. 

Conference of Circuit Court Judges, July 2012 to present. 

Conference of County Court Judges, March 2006 to July 2012, First Circuit 
Representative to the Conference 2010 to 2012, Judicial Assistants Committee Chair 
2011 to 2012. 
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First Judicial Circuit Professionalism Committee, 2007 to present, Co-Chair Bench and 
Bar Conference 2007 to 2009. 

First Judicial Circuit Pro Bono Award Selection Committee, 2007 to present. 

Santa Rosa County Domestic Violence Fatality Review Team Ad Hoc Committee, 2009 
to 2012. 

Escambia Santa Rosa Bar Association, 2000 to present. 

Santa Rosa County Family Law Advisory Group, 2006 to 2012. 

Santa Rosa County Public Safety Committee, 2006 to 2012. 

Escambia Santa Rosa Bar Family Law Committee, 2002 to 2007. 

Escambia Santa Rosa Bar Judicial Liaison Committee, 2003 to 2006. 

Florida Bar Military Affairs Committee 2001 to 2005. 

Jacksonville Bar Association 1993 to 2000, Client Dispute Resolution, Pro Bono, and 
Young Lawyers Committees. 

American Bar Association 1993 to 2000. 

48b. List, in a fully identifiable fashion, all organizations, other than those identified in 
response to question No. 48(a), of which you have been a member since graduating 
from law school, including the titles and dates of any offices which you have held in each 
such organization. 

 First United Methodist Church Pensacola, 2003 to present. 

University of Florida Alumni Association, 1993 to present. 

Gator Boosters, 1995 to present. 

Delta Upsilon Fraternity, Florida Chapter, Board of Directors 1993 to 2003. 

Southeastern Admiralty Law Association 1996 to 1998. 

Academy of Florida Trial Lawyers 1993 to 1995. 

48c. List your hobbies or other vocational interests. 

 Spending time with my family, Gator football, travel, target shooting, reading, history, 
and swimming as hobbies.  Vocational interests include domestic violence prevention, 
addiction and recovery, Constitutional law, and legal research and writing. 

48d. Do you now or have you ever belonged to any club or organization that in practice or 
policy restricts (or restricted during the time of your membership) its membership on the 
basis of race, religion, national origin or sex? If so, detail the name and nature of the 
club(s) or organization(s), relevant policies and practices and whether you intend to 
continue as a member if you are selected to serve on the bench. 

 No. 

48e. Describe any pro bono legal work you have done. Give dates. 

 While in private practice I consistently met the pro bono recommendations of the Florida 
Bar.  I cannot engage in pro bono legal work as a sitting judge.  I continue to encourgage 
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pro bono work among sitting attorneys through my involvment with the First Judicial 
Circuit pro bono award selection committee since 2007.  

  

SUPPLEMENTAL INFORMATION: 

49a. Have you attended any continuing legal education programs during the past five years? 
If so, in what substantive areas? 

 Handling Capital Cases, Florida College of Advanced Judicial Studies.  Annual 
Education Program of the Conference of Circuit Court Judges.  Annual Education 
Program of the Conference of County Court Judges.  Marital and Family Law 
Certification Review Course.  Distance learning for U.S. Constitutional Law update.  
Over 120 hours of continuing judicial education over the last five years.   

The substantive areas involved included criminal law, Constitutional law, evidence, 
family law, domestic violence, dependency, deliquency, civil litigation, probate, and 
county canvassing board operations. 

49b. Have you taught any courses on law or lectured at bar association conferences, law 
school forums, or continuing legal education programs? If so, in what substantive areas? 

 Yes.  Adjunct Professor, University of West Florida, Legal Studies Program.  I taught 
Criminal Law, Spring Semester 2011; Evidence in Spring Semester 2012; Criminal 
Procedure, Fall Semester 2013; Evidence, Spring Semester 2014; and Criminal 
Procedure, Fall Semester 2014.  Fourteen multi-hour lectures were prepared for each 
course.   

50. Describe any additional education or other experience you have which could assist you 
in holding judicial office. 

 I would respectfully submit that nothing better prepares one for holding judicial office 
than already holding judicial office.   Being a trial court judge in the Panhandle has given 
me the opportunity to preside over cases involving all areas of the law.  I have a record 
of deciding cases fairly and impartially, finding and following precedent, moving cases 
expeditiously, and not legislating from the bench.  I believe I am well prepared for 
elevation to the First District Court of Appeal. 

I have practiced in a fairly large firm, in small firms, in government practice, and as a 
sole practitioner.  I have a good background and experience in almost every area of the 
law that will come before me as an appellate judge.   

51. Explain the particular potential contribution you believe your selection would bring to this 
position. 

 There are many very smart judges on the First DCA.  However, only three of those 
judges have previously been trial court judges, and all three of those judges are facing 
mandatory retirement in the next few years.  The First DCA already has the lowest 
percentage of previous trial court judges among any of the Florida DCAs.  I am not 
advocating that the DCAs be made up only of previous trial court judges, but I believe 
that as an experienced trial court judge with a broad background in all areas of law I 
could be of benefit to the court. 

I have great experience with legal reseach and writing.  From my time as a law student 
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to this day I have enjoyed finding the right answers to legal questions before me.  I want 
to reach the correct legal decision in the cases before me.  To that end I have been 
reversed only once out of the over 20,000 cases which have come before me.   

One of my favorite things as a judge is figuring out the legal issues before me.  I very 
much enjoy retiring to chambers after evidence has been submitted and argument made 
on a particular issue so that I can research and write an order or judgment.  I try to get 
orders out very quickly, usually within the next day or so.  I have never taken longer than 
three weeks from trial or hearing to produce even the most complicated or detailed order 
or judgment.  I know how to be thorough and efficient in adjudicating cases.    

I get along well with others and can respect other views even if I disagree with those 
views.  I can advocate a position without disrespecting or disparaging another person.  I 
have no doubt that I will be able to work well with the other judges on the First DCA.  I 
am willing to listen to what others have to say, but have no problem respectfully 
disagreeing with a legal position I believe is incorrect.     

52. If you have previously submitted a questionnaire or application to this or any other 
judicial nominating commission, please give the name of the commission and the 
approximate date of submission. 

 In 2004, my then partner, J. Tracy Cowan, announced that he was likely going to be 
called up to active duty military service.  At the same time, my wife informed me that she 
wanted to go to law school.  I submitted an application for a County Judge position in 
Hamilton County, to the Third Circuit Judicial Nominating Commission.  I also started 
talking with attorneys in Jacksonville about a possible return.  Within a week or so, Tracy 
told me that the call up was not imminent and my wife was offered a job as a law firm 
administrator.  I withdrew the application for the Hamilton County position before 
interviews started. 

In December 2005, I applied to the First Judicial Circuit Nominating Commission for the 
position of County Judge, Santa Rosa County.  I was nominated by the Commission.  In 
February 2006, I was selected by Governor Bush for the position.  I took office March 
2006 and held the position until July 2012 when I was appointed to the Circuit Court, 
First Judicial Circuit.    

In June 2009, I submitted an application to the First District Court of Appeal Judicial 
Nominating Commission.  I was determined to be a "qualified applicant" but not 
nominated. 

In September 2009, I submitted an application to the First Circuit Judicial Nominating 
Commission for a Circuit Court vacancy.  I was not nominated. 

In June 2010, I applied to be a United States Magistrate Judge for the Northern District 
of Florida.  I was one of eight finalists out of seventy applicants but was not selected.  

In May 2012, I applied to the First Judicial Circuit Nominating Commission for the 
position of Circuit Judge.  I was nominated by the Commision.  In July 2012, I was 
selected by Governor Scott for the position and took office the same month.      

53. Give any other information you feel would be helpful to the Commission in evaluating 
your application. 

 I have nothing else to add.  I thank the Commission members for their time and 
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consideration. 

 

REFERENCES: 

54. List the names, addresses and telephone numbers of ten persons who are in a position 
to comment on your qualifications for judicial position and of whom inquiry may be made 
by the Commission. 

 Honorable William Eddins, State Attorney, First Judicial Circuit, 190 Governmental 
Center, Pensacola, FL 32501, (850) 595-4200.  Mr. Eddins has been the State Attorney 
for the First Circuit during the time I have been a judge. 

Honorable Ronald V. Swanson, First District Court of Appeal, 2000 Drayton Dr., 
Tallahassee, FL 32399, (850) 487-1000.  I practiced before Judge Swanson in private 
practice as well as worked with him as a fellow judge before he was elevated to the First 
DCA. 

Honorable C. Robert Hilliard, County Court Judge, Santa Rosa County, 6865 Caroline 
St., Milton, FL 32570, (850) 981-5543.  Judge Hilliard was the other County Judge in 
Santa Rosa County when I was a County Court Judge.  I spoke with him almost every 
day when I was there.   

Richard G. Rumrell, Esq., Rumrell, McLeod and Brock, P.A., 24 Cathedral Place, Suite 
504, St. Augustine, FL 32084, (904) 829-3300.  Rick gave me my first job in the legal 
field and I learned greatly from him over four years.   

John B. Macdonald, Esq., Akerman LLP, 50 N. Laura Street, Suite 2500, Jacksonville, 
FL 32202, (904) 798-3700.  John was my second mentor and I improved my legal skills 
working for him for three years.   

Valencia Davis, Attorney at Law, Florida Supreme Court, 500 South Duval Street, 
Tallahassee, FL 32399, (850) 414-9685.  Valencia practiced before me as an Assistant 
State Attorney.   

Bonita Watson, Senior Probation Officer, Santa Rosa County Probation, 6816 Caroline 
Street, Milton, FL 32570, (850) 623-0178.  Bonita is the probation officer in charge of all 
domestic violence probationers.  I and worked with her for over six years. 

Tappie Villane, Supervisor of Elections, Santa Rosa County, Member of Santa Rosa 
County Canvassing Board, 6495 Caroline St., Suite F, Milton, FL 32570, (850) 983-
1900.  I have worked with Ms. Villane and others in the Supervisor's office on the 
Canvassing Board for three different election years. 

Sheriff Wendall Hall, Santa Rosa County, 5755 East Milton Road, Milton, FL 32583, 
(850) 983-1100.  Sheriff Hall has been the Sheriff of Santa Rosa County the entire time I 
have been a judge.   

Lane Lynchard, Esq., Santa Rosa County Commissioner, 1901 Andorra Street, Navarre, 
FL 32566, (850) 662-9172.  Commissioner Lynchard is a practicing attorney.  He and 
members of his firm have appeared before me.     
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CERTIFICATE 

I have read the foregoing questions carefully and have answered them truthfully, fully 

and completely. I hereby waive notice by and authorize The Florida Bar or any of its 

committees, educational and other institutions, the Judicial Qualifications Commission, 

the Florida Board of Bar Examiners or any judicial or professional disciplinary or 

supervisory body or commission, any references furnished by me, employers, business 

and professional associates, all governmental agencies and instrumentalities and all 

consumer and credit reporting agencies to release to the respective Judicial Nominating 

Commission and Office of the Governor any information, files, records or credit reports 

requested by the commission in connection with any consideration of me as possible 

nominee for appointment to judicial office. Information relating to any Florida Bar 

disciplinary proceedings is to be made available in accordance with Rule 3-7.1(l), Rules 

Regulating The Florida Bar. I recognize and agree that, pursuant to the Florida 

Constitution and the Uniform Rules of this commission, the contents of this 

questionnaire and other information received from or concerning me, and all interviews 

and proceedings of the commission, except for deliberations by the commission, shall 

be open to the public. 

Further, I stipulate I have read, and understand the requirements of the Florida Code of 

Judicial Conduct.  

Dated this 22nd day of October , 2014. 

   

Printed Name  Signature 

 
 (Pursuant to Section 119.071(4)(d)(1), F.S.), . . . The home addresses and telephone 
numbers of justices of the Supreme Court, district court of appeal judges, circuit court 
judges, and county court judges; the home addresses, telephone numbers, and places 
of employment of the spouses and children of justices and judges; and the names and 
locations of schools and day care facilities attended by the children of justices and 
judges are exempt from the provisions of subsection (1), dealing with public records. 
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FINANCIAL HISTORY 

In lieu of answering the questions on this page, you may attach copies of your 
completed Federal Income Tax Returns for the preceding three (3) years. Those income 
tax returns should include returns from a professional association. If you answer the 
questions on this page, you do not have to file copies of your tax returns. 

1. State the amount of gross income you have earned, or losses you have incurred 
(before deducting expenses and taxes) from the practice of law for the preceding 
three-year period. This income figure should be stated on a year to year basis 
and include year to date information, and salary, if the nature of your employment 
is in a legal field. 

In 2013 I earned $143,878.95 in gross income as a Circuit Judge in the First 
Judicial Circuit. 

In 2012 I earned $137,750.30 in gross income as a Circuit Court Judge in the 
First Judicial Circuit and as a Santa Rosa County Court Judge. 

In 2011 I earned $132,189.35 in gross income as a Santa Rosa County Judge. 

2. State the amount of net income you have earned, or losses you have incurred 
(after deducting expenses but not taxes) from the practice of law for the 
preceding three-year period. This income figure should be stated on a year to 
year basis and include year to date information, and salary, if the nature of your 
employment is in a legal field. 

Same as above. 

3. State the gross amount of income or losses incurred (before deducting expenses 
or taxes) you have earned in the preceding three years on a year by year basis 
from all sources other than the practice of law, and generally describe the source 
of such income or losses. 

In 2013 I earned a total of $2,500 as an Adjunct Professor of Legal Studies at the 
University of West Florida. 

In 2012 I earned a total of $2,500 as an Adjunct Professor of Legal Studies at the 
University of West Florida.   

In 2011 I earned a total of $2,500 as an Adjunct Professor of Legal Studies at the 
University of West Florida. 

4. State the amount of net income you have earned or losses incurred (after 
deducting expenses) from sources other than the practice of law for the 
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preceding three-year period on a year by year basis, and generally describe the 
sources of such income or losses. 

Same as above.    
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JUDICIAL APPLICATION DATA RECORD 

The judicial application shall include a separate page asking applicants to identify their 
race, ethnicity and gender. Completion of this page shall be optional, and the page shall 
include an explanation that the information is requested for data collection purposes 
in order to assess and promote diversity in the judiciary. The chair of the 
Commission shall forward all such completed pages, along with the names of the 
nominees to the JNC Coordinator in the Governor’s Office (pursuant to JNC Uniform 
Rule of Procedure). 

(Please Type or Print) 
 

Date: 22 October 2014  

JNC Submitting To: First District Court of Appeal 

  

Name (please print): Ross L. Bilbrey 

Current Occupation: Circuit Judge 

Telephone Number:  Attorney No.: 0979716 

Gender (check one):             Male        Female 

Ethnic Origin (check one):  White, non Hispanic 

  Hispanic 

  Black 

  American Indian/Alaskan Native 

  Asian/Pacific Islander 

County of Residence:   

 

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.
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FLORIDA DEPARTMENT OF LAW ENFORCEMENT 

 

DISCLOSURE PURSUANT TO THE  
FAIR CREDIT REPORTING ACT (FCRA) 

 
The Florida Department of Law Enforcement (FDLE) may obtain one or more consumer 
reports, including but not limited to credit reports, about you, for employment purposes 
as defined by the Fair Credit Reporting Act, including for determinations related to initial 
employment, reassignment, promotion, or other employment-related actions. 

CONSUMER'S AUTHORIZATION FOR FDLE 
TO OBTAIN CONSUMER REPORT(S) 

 
I have read and understand the above Disclosure. I authorize the Florida Department of 
Law Enforcement (FDLE) to obtain one or more consumer reports on me, for 
employment purposes, as described in the above Disclosure. 

Printed Name of 
Applicant: Ross L. Bilbrey 

Signature of Applicant:       

Date:        
 























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































 

 

Application for Nomination to the First District Court of Appeal 

 

 

 

Allen Winsor 

 

 

allenwinsor@yahoo.com 

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.
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APPLICATION FOR NOMINATION TO THE FIRST DCA COURT 

(Please attach additional pages as needed to respond fully to questions.) 

DATE: November 17, 2015 Florida Bar No.: 016295 

GENERAL: Social Security No.:  

1. Name Allen Winsor E-mail: allenwinsor@yahoo.com 

Date Admitted to Practice in Florida: Oct. 6, 2005 

Date Admitted to Practice in other States: Georgia, Dec. 10, 2002

2. State current employer and title, including professional position and any public or
judicial office.

Solicitor General, Office of the Florida Attorney General

3. Business address: PL-01 The Capitol

City Tallahassee County Leon State Fla. ZIP 32399 

Telephone (850) 414-3688 FAX (850) 414-2672 

4. Residential address: 

City County  State ZIP 

Since August, 2005 Telephone 

5. Place of birth: Orlando, Florida

Date of birth: Age: 39 

6a. Length of residence in State of Florida: 32 years 

6b. Are you a registered voter?  Yes   No  

If so, in what county are you registered?   Leon 

7. Marital status: Married

If married: Spouse's name  

Date of marriage July 11, 1998 

Spouse's occupation

If ever divorced give for each marriage name(s) of spouse(s), current address for each 
former spouse, date and place of divorce, court and case number for each divorce. 

 n/a 

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S. s. 119.071(4)(d  s. 119.071(4  s. 119.071(4)(d) F.S

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.
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8. Children

Name(s)  Age(s)  Occupation(s)  Residential address(es) 

 

 

 

9. Military Service (including Reserves)

Service  Branch  Highest Rank Dates 

n/a

Rank at time of discharge n/a Type of discharge n/a 

Awards or citations n/a

HEALTH: 

10. Are you currently addicted to or dependent upon the use of narcotics, drugs, or
intoxicating beverages? If yes, state the details, including the date(s).

No

11a. During the last ten years have you been hospitalized or have you consulted a 
professional or have you received treatment or a diagnosis from a professional for any of 
the following: Kleptomania, Pathological or Compulsive Gambling, Pedophilia, 
Exhibitionism or Voyeurism? 

 Yes No  

If your answer is yes, please direct each such professional, hospital and other facility to 
furnish the Chairperson of the Commission any information the Commission may 
request with respect to any such hospitalization, consultation, treatment or diagnosis. 
["Professional" includes a Physician, Psychiatrist, Psychologist, Psychotherapist or 
Mental Health Counselor.] 

Please describe such treatment or diagnosis. 

 n/a 

11b. In the past ten years have any of the following occurred to you which would interfere with 
your ability to work in a competent and professional manner? 

  Experiencing periods of no sleep for 2 or 3 nights 

  Experiencing periods of hyperactivity 

  Spending money profusely with extremely poor judgment 

  Suffered from extreme loss of appetite 

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.

s. 119 071(4)(d) F.S.
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  Issuing checks without sufficient funds 

  Defaulting on a loan 

  Experiencing frequent mood swings 

  Uncontrollable tiredness 

  Falling asleep without warning in the middle of an activity 

Yes   No 

If yes, please explain. 

n/a 

12a. Do you currently have a physical or mental impairment which in any way limits your 
ability or fitness to properly exercise your duties as a member of the Judiciary in a 
competent and professional manner? 

 Yes  No 

12b. If your answer to the question above is Yes, are the limitations or impairments caused by 
your physical or mental health impairment reduced or ameliorated because you receive 
ongoing treatment (with or without medication) or participate in a monitoring or 
counseling program? 

 Yes  No 

Describe such problem and any treatment or program of monitoring or counseling. 

 n/a 

13. During the last ten years, have you ever been declared legally incompetent or have you
or your property been placed under any guardianship, conservatorship or committee? If
yes, give full details as to court, date and circumstances.

No

14. During the last ten years, have you unlawfully used controlled substances, narcotic
drugs or dangerous drugs as defined by Federal or State laws? If your answer is "Yes,"
explain in detail. (Unlawful use includes the use of one or more drugs and/or the
unlawful possession or distribution of drugs. It does not include the use of drugs taken
under supervision of a licensed health care professional or other uses authorized by
Federal law provisions.)

No
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15. In the past ten years, have you ever been reprimanded, demoted, disciplined, placed on
probation, suspended, cautioned or terminated by an employer as result of your alleged
consumption of alcohol, prescription drugs or illegal use of drugs?  If so, please state the
circumstances under which such action was taken, the name(s) of any persons who took
such action, and the background and resolution of such action.

No

16. Have you ever refused to submit to a test to determine whether you had consumed
and/or were under the influence of alcohol or drugs?  If so, please state the date you
were requested to submit to such a test, the type of test required, the name of the entity
requesting that you submit to the test, the outcome of your refusal and the reason why
you refused to submit to such a test.

No

17. In the past ten years, have you suffered memory loss or impaired judgment for any
reason?  If so, please explain in full.

No

EDUCATION: 

18a. Secondary schools, colleges and law schools attended. 

Schools Class Standing Dates of Attendance Degree 

Univ. of Fla., Levin 
College of Law 4 of ~220 8/99-5/02 JD (high honors)

 Auburn University  unknown  6/94-8/97  BSBA (finance) 

Valencia CC  unknown  8/93-6/94  
(HS dual 
enrollment) 

Boone HS  unknown  8/90-6/94  HS Diploma 

18b. List and describe academic scholarships earned, honor societies or other awards. 
Florida Law Review (Editor in Chief, Spring 2002) 
Order of the Coif 
Irving Cypen Scholastic Achievement Award (for highest first-year grades) 
Book Awards (highest grade): Corporations, Sales, Evidence, Property 

NON-LEGAL EMPLOYMENT: 

19. List all previous full-time non-legal jobs or positions held since 21 in chronological order
and briefly describe them.

Date Position Employer Address 

 Marketing  NCR Government  20370 Seneca 
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9/97-7/99 
Specialist Systems Meadows Pkwy,

Germantown, MD  

PROFESSIONAL ADMISSIONS: 

20. List all courts (including state bar admissions) and administrative bodies having special
admission requirements to which you have ever been admitted to practice, giving the
dates of admission, and if applicable, state whether you have been suspended or
resigned.

Court or Administrative Body Date of Admission 

United States Supreme Court

United States Court of Appeals - DC Circuit

United States Court of Appeals - Fourth Circuit

United States Court of Appeals - Eleventh Circuit

United States District Court - N.D. Georgia

United States Bankruptcy Court - N.D. Georgia

United States District Court - N.D. Florida

United States District Court - M.D. Florida

United States District Court - S.D. Florida

The Florida Bar

Georgia Bar

Jan. 25, 2010 

Aug. 17, 2015 

Nov. 14, 2003 

Nov. 30, 2005 

Oct. 6, 2003 

Oct. 6, 2003 

Jan. 27, 2006 

Jun. 22, 2006 

Nov. 6, 2006 

Oct. 6, 2005 

Dec. 10, 2002 

LAW PRACTICE: (If you are a sitting judge, answer questions 21 through 26 with reference 
to the years before you became a judge.) 

21. State the names, dates and addresses for all firms with which you have been associated
in practice, governmental agencies or private business organizations by which you have
been employed, periods you have practiced as a sole practitioner, law clerkships and
other prior employment:

Position Name of Firm Address Dates 

See Attachment 1

22. Describe the general nature of your current practice including any certifications which
you possess; additionally, if your practice is substantially different from your prior
practice or if you are not now practicing law, give details of prior practice. Describe your
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my practice required more court appearances. The trial court matters that I have 
handled as Solicitor General typically have required fewer court appearances. 
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PRIOR JUDICIAL EXPERIENCE OR PUBLIC OFFICE: 

32a. Have you ever held judicial office or been a candidate for judicial office? If so, state the 
court(s) involved and the dates of service or dates of candidacy. 

 No 

32b. List any prior quasi-judicial service: 

Dates Name of Agency Position Held 

n/a 

Types of issues heard: 

32c. Have you ever held or been a candidate for any other public office? If so, state the office, 
location and dates of service or candidacy. 

I have served on the JNC for the Second Judicial Circuit since October, 2012. 

32d. If you have had prior judicial or quasi-judicial experience, 

(i) List the names, phone numbers and addresses of six attorneys who appeared 
before you on matters of substance. 

 n/a 

(ii) Describe the approximate number and nature of the cases you have handled 
during your judicial or quasi-judicial tenure. 

 n/a 

(iii) List citations of any opinions which have been published. 

 n/a 

(iv) List citations or styles and describe the five most significant cases you have tried 
or heard. Identify the parties, describe the cases and tell why you believe them to 
be significant. Give dates tried and names of attorneys involved. 

 n/a 

(v) Has a complaint about you ever been made to the Judicial Qualifications 
Commission? If so, give date, describe complaint, whether or not there was a 
finding of probable cause, whether or not you have appeared before the 
Commission, and its resolution. 

 n/a 

(vi) Have you ever held an attorney in contempt? If so, for each instance state name 
of attorney, approximate date and circumstances. 

 n/a 
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(vii) If you are a quasi-judicial officer (ALJ, Magistrate, General Master), have you ever 
been disciplined or reprimanded by a sitting judge?  If so, describe. 

 n/a 

BUSINESS INVOLVEMENT: 

33a. If you are now an officer, director or otherwise engaged in the management of any 
business enterprise, state the name of such enterprise, the nature of the business, the 
nature of your duties, and whether you intend to resign such position immediately upon 
your appointment or election to judicial office. 

 n/a 

33b. Since being admitted to the Bar, have you ever been engaged in any occupation, 
business or profession other than the practice of law? If so, give details, including dates. 

 No. 

33c. State whether during the past five years you have received any fees or compensation of 
any kind, other than for legal services rendered, from any business enterprise, 
institution, organization, or association of any kind. If so, identify the source of such 
compensation, the nature of the business enterprise, institution, organization or 
association involved and the dates such compensation was paid and the amounts. 

 No. 

POSSIBLE BIAS OR PREJUDICE: 

34. The Commission is interested in knowing if there are certain types of cases, groups of
entities, or extended relationships or associations which would limit the cases for which
you could sit as the presiding judge. Please list all types or classifications of cases or
litigants for which you as a general proposition believe it would be difficult for you to sit
as the presiding judge. Indicate the reason for each situation as to why you believe you
might be in conflict. If you have prior judicial experience, describe the types of cases
from which you have recused yourself.

None.

MISCELLANEOUS: 

35a. Have you ever been convicted of a felony or a first degree misdemeanor? 

Yes       No X If “Yes” what charges? n/a 

Where convicted? Date of Conviction: 

35b. Have you pled nolo contendere or pled guilty to a crime which is a felony or a first 
degree misdemeanor? 

Yes No X If “Yes” what charges? n/a 

Where convicted? Date of Conviction: 

35c. Have you ever had the adjudication of guilt withheld for a crime which is a felony or a 
first degree misdemeanor? 

Yes       No X If “Yes” what charges? n/a 
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INTRODUCTION 

Petitioners ask this Court for an extraordinary remedy. They seek a writ of 

quo warranto to prevent the Division of Administrative Hearings (“DOAH”) “from 

presiding over any medical malpractice arbitrations under the authority of 

§ 766.207, Fla. Stat. et seq.” Pet. at 1. But Petitioners need no help from this Court 

to avoid an arbitration involving DOAH; they only need to decline the arbitration 

request. Nothing in the challenged provisions compels arbitration, so no person 

arbitrates without voluntarily consenting. That is enough to end this case.  

What Petitioners actually hope to prevent is the application of noneconomic 

damages caps resulting from a prospective defendant’s offer to arbitrate—statutory 

caps that apply (albeit in different amounts) whether Petitioners accept or decline 

the offer. The issue, then, is not so much about DOAH’s exercise of authority, but 

about the Legislature’s exercise of authority. More specifically, the case is about 

the constitutional validity of the statutory caps. But as Petitioners’ own authority 

shows, that dispute belongs in a lawsuit between a claimant wishing to overcome 

the caps and a defendant wishing to rely on them. Petitioners have chosen the 

wrong procedural vehicle, the wrong target, and the wrong Court. This Court 

should dismiss. 
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I. THE STATUTORY SYSTEM AT ISSUE. 

In 1988, the Legislature enacted comprehensive medical malpractice 

reforms. The intent was “to provide a plan for prompt resolution of medical 

negligence claims,” § 766.201(2), Fla. Stat., through two principal components: 

presuit investigation and arbitration. Presuit investigation was to be mandatory, but 

the arbitration “shall be voluntary.” Id.; see also Franks v. Bowers, 116 So. 3d 

1240, 1244-45 (Fla. 2013) (detailing statutes); Barlow v. N. Okaloosa Med. Ctr., 

877 So. 2d 655, 657-58 (Fla. 2004) (same).  

After the presuit investigation, “the parties may elect to have damages 

determined by an arbitration panel.” § 766.207(2), Fla. Stat. Either party may 

propose arbitration and, if accepted, the parties agree that arbitration will preclude 

other remedies. Id. § 766.207(7). The voluntary arbitration involves a panel of 

three arbitrators, “one selected by the claimant, one selected by the defendant, and 

one an administrative law judge furnished by [DOAH].” Id. § 766.207(4). There 

are no punitive damages, and noneconomic damages cannot exceed $250,000 per 

incident. Id. § 766.207(7). The defendant pays the costs of arbitration, as well as 

the claimant’s attorney’s fees and costs. Id. And the defendant must pay any 

arbitral award promptly. Id. § 766.211. These provisions “were enacted to provide 

‘[s]ubstantial incentives for both claimants and defendants to submit their cases to 

binding arbitration, thus reducing attorneys’ fees, litigation costs, and delay.’” 
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Franks, 116 So. 3d at 1247 (quoting Chester v. Doig, 842 So. 2d 106, 107 (Fla. 

2003) (in turn quoting § 766.201(2)(b), Fla. Stat.)). 

On the other hand, if a defendant offers arbitration but a claimant declines, 

the case proceeds to trial. § 766.209(5), Fla. Stat. In that circumstance, the 

claimant’s damages “shall be limited to net economic damages, plus noneconomic 

damages not to exceed $350,000 per incident,” and future economic losses are 

compensated with periodic payments. Id. § 766.209(4). 

Either way, the decision to arbitrate remains with the parties. DOAH has no 

authority to compel arbitration. Its obligation is to “furnish[]” an administrative 

law judge to serve as chief arbitrator on a three-member arbitration panel, if a party 

offers voluntary binding arbitration and if another party accepts.  

II. THIS COURT SHOULD DISMISS THE PETITION. 

This Court should dismiss the Petition for a number of reasons, all of which 

relate to Petitioners’ efforts to turn a private dispute between a claimant and 

providers into a quo warranto claim against a State agency.  

A. Petitioners seek relief (an order “preclud[ing] DOAH from regulating 

or participating in any medical malpractice arbitrations brought under § 766.207, et 

seq.,” Pet. at 26) that is entirely disconnected from their constitutional arguments 

(that limitations on medical malpractice damages awards are invalid, Pet. at 16-

25). Petitioners never argue that DOAH lacks authority to participate in voluntary 
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arbitrations generally; they argue that DOAH lacks authority to participate in 

arbitrations because another provision within the same statutory scheme is 

unconstitutional. But DOAH’s involvement with one aspect of the law does not 

make it the appropriate party to defend an attack on a second. The damages caps 

function by operation of statute—not by any action DOAH takes or does not take. 

Suppose the Legislature had adopted a voluntary arbitration program without 

any attendant noneconomic damages caps. Cf. § 44.104(1), Fla. Stat. (“Two or 

more opposing parties who are involved in a civil dispute may agree in writing to 

submit the controversy to voluntary binding arbitration . . . .”); cf. also Fla. R. Civ. 

P. 1.830 (providing for “voluntary binding arbitration”). Suppose the Legislature 

provided that parties to those voluntary arbitrations could (but were not required 

to) use DOAH for free arbitration services. And suppose a party who was invited 

to participate in voluntary arbitration with DOAH elected not to. What action 

would lie against DOAH? The only difference between that scenario and this one 

is that here, the same statutory scheme offering voluntary arbitration separately 

imposes noneconomic damages caps. 

Even if the caps were unconstitutional (and they are not), that would not 

preclude DOAH’s participation in any voluntary arbitration. The Legislature did 

two separate things: it authorized DOAH’s participation in voluntary arbitrations, 

and it provided for noneconomic damages caps for those offered arbitration. The 
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enacting legislation includes a severability clause, see Ch. 88-1, § 82, at 185, Laws 

of Fla., so any decision invalidating the damages caps would not preclude DOAH’s 

participation in voluntary arbitration. Petitioners actually acknowledge that the 

caps’ invalidity would not preclude the parties from voluntarily arbitrating. See 

Pet. at 8 n.1. The flip side is that a writ precluding DOAH from participating in 

arbitrations would not preclude enforcement of the caps. They are different issues. 

As a result, DOAH is not the proper party. 

B.  Second, quo warranto is not the proper vehicle because no public right 

is at issue. This Court has “held that members of the general public seeking 

enforcement of a public right may obtain relief through quo warranto.” Chiles v. 

Phelps, 714 So. 2d 453, 456 (Fla. 1998) (citing Martinez v. Martinez, 545 So. 2d 

1338, 1339 (Fla. 1989)); accord State v. Bryan, 39 So. 929, 952 (1905) (“[Q]uo 

warranto is not the proper remedy for the trial of exclusively private rights. It is 

available only where the public, in theory at least, have some interest.”); see also 

Johnson v. Manhattan Ry. Co., 289 U.S. 479, 502 (1933) (“Quo warranto is 

addressed to preventing a continued exercise of authority unlawfully asserted, 

not . . . to a vindication of private rights.” (emphasis added)). “The ‘public right’ at 

issue in Martinez was the right to have the Governor perform his duties and 

exercise his powers in a constitutional manner.” Chiles, 714 So. 2d at 456; see also 

Whiley v. Scott, 79 So. 3d 702, 707 (Fla. 2011). Here, there is no “public right” at 
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issue. There is no public interest in a dispute between Petitioner Dean and the 

medical providers he intends to sue.
1
  

C.  Third, quo warranto is unavailable when there is another adequate 

remedy. See State ex rel. Gibbs v. Bloodworth, 1184 So. 1, 2 (Fla. 1938). Because 

parties can challenge a statute’s validity through a declaratory judgment action 

when there is an actual need for a declaration, Martinez v. Scanlan, 582 So. 2d 

1167, 1170 (Fla. 1991), quo warranto is improper. Here, Petitioners identify 

several cases in which this Court has considered the constitutionality of medical 

malpractice damages caps, but they identified none granting the extraordinary quo 

warranto writ to address that issue. Instead, as Petitioners’ own authorities 

demonstrate, these challenges arise in private disputes between the real parties in 

interest.  

For example, in Estate of McCall v. United States—the principal case 

Petitioners cite—the plaintiffs filed a tort action against the defendant health 

provider. 134 So. 3d 894, 899 (Fla. 2014).
2
 The plaintiffs won, but the court 

                                                 
1
 There is no “right” at issue at all for the other two Petitioners. They allege no 

medical malpractice claims, no impact from the caps, and no harm (or threatened 

harm) from DOAH’s actions. They have no dispute with DOAH. See infra, at 9-10. 
2
 The providers were with the United States Air Force, so the action was 

against the United States under the Federal Tort Claims Act. 134 So. 3d  at 899. 

Under that Act, “the United States is liable for tortious conduct ‘in the same 

manner and to the same extent as a private individual under like circumstances’ 

after applying the applicable law in the same jurisdiction.” Turner ex rel. Turner v. 
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reduced their recovery based on Florida’s medical malpractice damages caps. Id. 

The plaintiffs argued those caps were unconstitutional, the trial court disagreed, 

and the plaintiffs appealed. Id. The Eleventh Circuit upheld the caps against the 

federal constitutional challenges, but certified to this Court questions about the 

Florida Constitution. Id. As a result, this Court had the constitutional issue squarely 

before it, along with appropriate adverse parties. The McCall plaintiffs never 

argued that the constitutional issue had to be resolved before they filed their 

malpractice action, and they certainly did not start with an original action against 

the trial court, questioning its authority to apply Florida law.   

Perhaps an even better example is University of Miami v. Echarte, which 

involved the same voluntary arbitration statute at issue here. 618 So. 2d 189 (Fla. 

1993). In Echarte, the plaintiff alleged negligent treatment at the University of 

Miami. Id. at 190. She served a notice of intent to initiate a malpractice action, and 

the University requested voluntary arbitration under section 766.207, Florida 

Statutes. Id. At that point, Echarte was in precisely the same position as Petitioner 

Dean here. See Pet. at 9. But rather than challenge DOAH’s authority in a Florida 

Supreme Court action, the Echarte plaintiffs filed a declaratory judgment action in 

the trial court. That action was not against DOAH, but against the University of 

Miami, the entity actually affected by the damages caps. 618 So. 2d at 190.  
                                                                                                                                                             

United States, 514 F.3d 1194, 1203 (11th Cir. 2008) (quoting 28 U.S.C. § 2674). 
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Finally, in Parham v. Florida Health Sciences Center, Inc., the plaintiff 

declined the voluntary arbitration, activating the section 766.209(4) damages caps. 

35 So. 3d 920, 924 & n.2 (Fla. 2d DCA 2010). Rather than seeking a writ against 

DOAH, the plaintiff proceeded to trial and challenged the constitutionality of the 

cap there. Id. at 924. As in the cases above, the trial court action featured the real 

parties in interest presenting competing constitutional arguments, with appellate 

rights available to the losing side.  

It is unclear why Petitioner Dean did not follow that same course. He does 

not explain why he cannot decline arbitration, sue those he believes wronged him, 

and litigate the constitutionality of the caps there. That court’s decision on the 

constitutional issue would be subject to appellate review, including potentially this 

Court’s review, just as in Echarte and Estate of McCall.
3
 That is how these cases 

should proceed. See Moreau v. Lewis, 648 So. 2d 124, 126 (Fla. 1995) (“We have 

previously recognized that under ordinary circumstances the constitutionality of a 

                                                 
3
 The trial court might also avoid the issue altogether, if, for example, the jury 

sided with the defendants or awarded an amount below the cap. Dismissing this 

case would therefore serve the additional benefit of avoiding unnecessary 

constitutional questions. See In re Holder, 945 So. 2d 1130, 1133 (Fla. 2006) 

(noting “principle of judicial restraint” under which Court avoids unnecessary 

constitutional questions).  
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statute should be challenged by filing a suit for declaratory judgment in circuit 

court.”).
4
 

At one point, Dean does argue that he needs an immediate resolution 

because of his thirty-day deadline to respond to the arbitration offer, Pet. at 3-4, but 

his deadline has already passed, id. at 9. The other two Petitioners provide no other 

basis for immediate action. Those two do not even allege their rights were (or will 

be) violated by DOAH’s action or the challenged statutes. Instead, they are 

attorneys who “advise[] individuals and family members regarding their rights in 

response to arbitration offers.” Pet. at 9-10. They have standing only because, they 

assert, everyone has standing in quo warranto actions. Id. at 8 (citing Whiley). But 

the Court’s statement in Whiley that “when bringing a petition for writ of quo 

warranto, individual members of the public have standing as citizens and 

taxpayers,” 79 So. 3d at 706 n.4, only highlights the fact that a claim like this—

with no “public right” at issue—cannot support a quo warranto action. Whiley did 

not open this Court to any challenge of any statute by any citizen, so long as the 

citizen named some state agency with a tangential relationship to the statute.  

                                                 
4
 In Moreau, this Court departed from that ordinary practice because “an 

immediate determination [was] necessary to protect governmental functions.” Id. 

There are no governmental functions to protect in this private dispute, and there is 

no need for immediate determination of the validity of a law enacted nearly thirty 

years ago and already upheld by this Court.  
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Dean can challenge the statute in a claim against the medical providers (the 

real parties in interest) in trial court. The other two Petitioners can challenge the 

statute when they can similarly allege a medical malpractice claim, serve a notice 

of intent to sue, and receive an offer to arbitrate. In the meantime, because 

Petitioners have no claim against DOAH, this Court should dismiss. 

III. ALTERNATIVELY, THIS COURT SHOULD TRANSFER TO AN APPROPRIATE 

CIRCUIT COURT. 

The Court asked “whether the petition should be transferred to an 

appropriate circuit court for consideration as an action for declaratory judgment.” 

Order Requesting Response (Jun. 17, 2015). Because DOAH would not be the 

appropriate defendant in any action, see supra, simply transferring the matter to 

circuit court in Leon County would not resolve the problem. And it is unclear 

whether Petitioners would pursue a declaratory judgment action against the 

providers, whether they would proceed with a tort action, or whether they would 

follow some other course. In these circumstances, the Court should dismiss 

outright, allowing Petitioners to pursue their constitutional claims in an appropriate 

forum against an appropriate defendant.  

If the Court does not dismiss the case, however, it should transfer it. “As a 

general rule, unless there is a compelling reason for invoking the original 

jurisdiction of a higher court, a quo warranto proceeding should be commenced in 
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circuit court.” Whiley, 79 So. 3d at 707. There is no “compelling reason” here. This 

is not a case “where the functions of government would be adversely affected 

absent an immediate determination by this Court.” Id. (quoting Chiles, 714 So. 2d 

at 457). The challenged statute has been in place since 1988, and this Court’s 

Echarte decision upholding it has stood since 1993.  

In addition, by allowing the lower courts to address the legal arguments in 

the first instance, on later review (if any), this Court would “have the benefit of 

developed arguments on both sides and lower court opinions squarely addressing 

the question.” Yee v. City of Escondido, Cal., 503 U.S. 519, 538 (1992). Interested 

parties would have sufficient time and a workable process to develop further 

defenses, and the final decision would rest on a full and complete record and 

sounder legal analysis. Acting now, “without the benefit of a full record or lower 

court determinations [would not be] a sensible exercise of this Court’s discretion.” 

Lytle v. Household Mfg., Inc., 494 U.S. 545, 551 n.3 (1990); accord Fla. Dep’t. of 

Agric. & Cons. Servs. v. Haire, 824 So. 2d 167, 168 (Fla. 2002) (Pariente, J., 

concurring) (“If we eventually are called upon to adjudicate the constitutionality of 

section 581.184 or any related issues, our decision will be a more informed one 

because of that intermediate appellate review.”). 



12 

IV. THE COURT SHOULD NOT REACH THE MERITS OF THE CONSTITUTIONAL 

CLAIM, BUT IF IT DOES, IT SHOULD REJECT THE CLAIMS. 

Finally, although the Court should not reach the merits of Petitioners’ 

constitutional claims, the claims are not difficult. The Court in fact already 

resolved them when it rejected identical claims in Echarte. The plaintiff in 

Echarte, like Petitioners here, argued that the damages caps triggered by arbitration 

requests violated equal protection, access to courts, and the right to trial by jury. 

618 So. 2d at 191. Echarte squarely controls here. Departing from it now would 

disrupt more than twenty years of settled law and produce widespread harm for 

those who have relied on this Court’s decision. But even if the Court were 

addressing the issue on a clean slate, it should uphold the statutes, which are 

constitutional.  

A.  “The doctrine of stare decisis, or the obligation of a court to abide by 

its own precedent, is grounded on the need for stability in the law and has been a 

fundamental tenet of Anglo-American jurisprudence for centuries.” N. Florida 

Women’s Health & Counseling Servs., Inc. v. State, 866 So. 2d 612, 637 (Fla. 

2003). The Court has never “taken lightly” the decision to depart from established 

precedent, Robertson v. State, 143 So. 3d 907, 910 (Fla. 2014), recognizing 

Floridians’ reliance on its decisions. For example, in Strand v. Escambia County, 

the Court refused to depart from precedent on a bond validation issue, concluding 
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that “for the past twenty-seven years there has been widespread reliance upon the 

[earlier] decision in the issuance of bond financing by local government 

authorities, including school boards, enabling the financing of many public works 

that have enhanced the quality of life in our State.” 992 So. 2d 150, 159-60 (Fla. 

2008). Changing course “would cause serious disruption to the governmental 

authorities that have relied upon that precedent.” Id. at 160. Similarly, insurers, 

underwriters, providers, employers, and governments have relied on the certainty 

and predictability the law here provided. Cf. N. Fla. Women’s, 866 So. 2d at 637 

(noting consideration of whether “the rule of law announced in the decision [can] 

be reversed without serious injustice to those who have relied on it and without 

serious disruption in the stability of the law”). 

Reliance aside, another factor to consider before overcoming stare decisis is 

whether the precedent turned on premises that are no longer justifiable. Id. As 

described more fully below, the central premise of Echarte was that the law 

provided a beneficial tradeoff: the defendant concedes liability and agrees to pay 

reasonable damages, and the claimant avoids uncertainty, delays, and certain costs. 

Echarte, 618 So. 2d at 194. That tradeoff persists today. Far from suggesting that 

the Echarte premise is outdated, unworkable, or no longer justified, the Court 

recently affirmed it. In Franks v. Bowers, the Court invalidated on public policy 

grounds a private arbitration agreement that did not provide the same benefits the 
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challenged statutes afford. 116 So. 3d at 1241. The Court relied on the policy 

enunciated in the challenged statutes, finding specifically that the law “presents the 

Legislature’s careful balancing of the rights of patients and the needs of doctors in 

order to address the medical malpractice crisis.” Id. at 1247. Because the private 

agreement in Franks did not include the commensurate tradeoffs included in the 

voluntary arbitration law, it contravened “the public policy of this state.” Id.  

B.  In addition to the strong presumption that the Court will follow its 

settled precedent, there is a strong presumption that a legislative act is 

constitutional. Franklin v. State, 887 So. 2d 1063, 1073 (Fla. 2004). “To overcome 

the presumption, the invalidity must appear beyond reasonable doubt . . . .” Crist v. 

Fla. Ass’n of Criminal Defense Lawyers, Inc., 978 So. 2d 134, 139 (Fla. 2008) 

(quoting Franklin). Therefore, Petitioners face the doubly difficult burden of 

overcoming the Court’s settled precedent and the presumption of constitutionality. 

C. Echarte was correct. The challenged provisions do not violate equal 

protection, access to courts, or the right to trial by jury.  

Access to Courts: Because the statute limited damages, the Court in Echarte 

applied the settled Kluger test to resolve the access to courts claim. Under that test, 

the Legislature cannot abolish a right that predated the Declaration of Rights 

without providing “a reasonable alternative to protect the rights of the people of the 

State” unless the Legislature can demonstrate “an overpowering public necessity 
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for the abolishment of such right.” Kluger v. White, 281 So. 2d 1, 4 (Fla. 1973). 

The two Kluger prongs are alternatives, so the law is valid if either “one of the 

Kluger exceptions is met.” Smith v. Dep’t of Ins., 507 So. 2d 1080, 1088 (Fla. 

1987). In Echarte, the Court found the law satisfied both prongs.
5
 

First, the Court found that the provisions “provide claimants with a 

‘commensurate benefit’ for the loss of the right to fully recover non-economic 

damages.” Echarte, 618 So. 2d at 194: 

The defendant’s offer to have damages determined by an arbitration 

panel provides the claimant with the opportunity to receive prompt 

recovery without the risk and uncertainty of litigation or having to 

prove fault in a civil trial. A defendant or the defendant’s insurer is 

required to conduct an investigation to determine the defendant’s 

liability within ninety days of receiving the claimant’s notice to 

initiate a malpractice claim. Before the defendant may deny the 

claimant’s reasonable grounds for finding medical negligence, the 

defendant must provide a verified written medical expert opinion 

corroborating a lack of reasonable grounds to show a negligent injury. 

The claimant benefits from the requirement that a defendant quickly 

determine the merit of any defenses and the extent of its liability. The 

claimant also saves the costs of attorney and expert witness fees 

which would be required to prove liability. Further, a claimant who 

accepts a defendant’s offer to have damages determined by an 

arbitration panel receives the additional benefits of: 1) the relaxed 

evidentiary standard for arbitration proceedings as set out by section 

120.58, Florida Statutes; 2) joint and several liability of multiple 

defendants in arbitration; 3) prompt payment of damages after the 
                                                 

5
 Petitioners incorrectly argue that an overpowering public necessity “is a 

prerequisite to upholding a restriction on the constitutional right to access to 

courts.” Pet. at 16. The Kluger tests’ two prongs are alternative means of satisfying 

the constitutional requirement. See Samples v. Fla. Birth-Related Neurological 

Injury Comp. Ass’n, 114 So. 3d 912, 920 (Fla. 2013). 
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determination by the arbitration panel; 4) interest penalties against the 

defendant for failure to promptly pay the arbitration award; and 5) 

limited appellate review of the arbitration award requiring a showing 

of “manifest injustice.” 

Id. (citations omitted). In short, the Legislature intended “to provide substantial 

incentive to claimants and defendants to voluntarily submit their cases to binding 

arbitration.” St. Mary’s Hosp., Inc. v. Phillipe, 769 So. 2d 961, 969 (Fla. 2000).  

 In Estate of McCall v. United States, which Petitioners contend undermined 

Echarte’s continued vitality, the two-Justice plurality distinguished Echarte 

precisely because the law in Echarte provided a commensurate benefit. 134 So. 3d 

894, 904 (Fla. 2014) (plurality).
6
 “In upholding the constitutionality of the cap in 

medical malpractice arbitration proceedings, this Court in Echarte noted that 

arbitration provided commensurate benefits in exchange for the cap, such as saving 

the expense of attorney fees and expert witnesses.” Id. On the other hand, the 

plurality concluded, under the law challenged in Estate of McCall, “survivors 

receive absolutely no benefit whatsoever from the cap on noneconomic damages, 

but only arbitrary reductions based upon the number of survivors.” Id.
7
 

                                                 
6
 In Estate of McCall, the Court referred to the two-Justice lead opinion as the 

plurality opinion and the three-Justice opinion as the concurring-in-result opinion. 

This Response will follow the same practice. 
7
 As the plurality recognized, the Court did not address access to courts in 

Estate of McCall, deciding the case on equal protection grounds. 134 So. 3d at 904. 

Accordingly, the plurality found Echarte inapposite. Id. It nonetheless correctly 

found Echarte distinguishable based on the commensurate benefit.  
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Setting Echarte aside, the Court has identified other statutory schemes in 

which the Legislature provides reasonable alternatives to restricted claims. For 

example, in Lasky v. State Farm Insurance Company, the Court upheld provisions 

of Florida’s no-fault insurance law that provided a reasonable alternative to a tort 

claim. 296 So. 2d 9, 15 (Fla. 1974). “In exchange for the loss of a former right to 

recover—upon proving the other party to be at fault—for pain and suffering, etc., 

in cases where the thresholds of the statute are not met, the injured party is assured 

a speedy payment of his medical bills and compensation for lost income from his 

own insurer, even where the injured party was himself clearly at fault.” Id.  

Later, in Martinez v. Scanlan, the Court rejected an access-to-courts claim 

against Florida’s workers’ compensation law because the law provided a 

reasonable alternative to tort. 582 So. 2d at 1172 (“It continues to provide injured 

workers with full medical care and wage-loss payments for total or partial 

disability regardless of fault and without the delay and uncertainty of tort 

litigation.”). More recently, in Samples v. Florida Birth-Related Neurological 

Injury Compensation Association, the Court upheld a law providing no-fault 

benefits for certain neurological birth-related injuries because the system “provides 

a reasonable alternative remedy to a parent’s right to access the courts for redress 

of their child’s [harm].” 114 So. 3d 912, 921 (Fla. 2013). This Court correctly held 
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in Echarte that the law provides a reasonable alternative and therefore does not 

violate access to courts. 

Petitioners focus their argument on Echarte’s alternative holding: “Even if 

the medical malpractice arbitration statutes at issue did not provide a 

commensurate benefit, we would find that the statutes satisfy the second prong of 

Kluger which requires a legislative finding that an ‘overpowering public necessity’ 

exists, and further that ‘no alternative method of meeting such public necessity can 

be shown.’” 618 So. 2d at 195 (quoting Kluger). As a preliminary matter, even if 

the Court’s alternative holding were incorrect, the law would still survive under the 

reasonable-alternative prong. Nonetheless, the Court’s public-necessity holding 

was correct.  

According to Petitioners, whatever necessity existed in 1993 no longer exists 

today. But just two years ago, this Court noted that it has “clarified the stated 

policy and intent of the Act—to address the ‘overpowering public necessity’ 

created by the medical malpractice insurance crisis. And the [Act] does ‘redress an 

existing grievance.’” Franks, 116 So. 3d at 1247 (quoting Echarte). Moreover, the 

plurality’s evaluation of public necessity in Estate of McCall turned on a different 

legislative action responding to a different set of circumstances. On top of that, the 

plurality’s rejection of the Legislature’s findings garnered the support of only two 

Justices. See Estate of McCall, 134 So. 3d at 916 (Pariente, J., concurring in result) 
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(“[M]y primary disagreement is with the decision not to afford deference to the 

legislative findings in the absence of a showing that the findings were ‘clearly 

erroneous.’” (quoting Echarte)); id. at 936 (Polston, C.J., dissenting) (“[T]he 

Legislature has shown an overpowering public necessity for the cap on 

noneconomic damages . . . .”). 

The Echarte holding—that the statutes satisfy both Kluger prongs—is as 

correct today as it was in 1993. This Court should reject the access-to-courts claim.  

Trial by Jury: Petitioners’ jury trial claim likewise fails. First, Petitioners fail 

to develop any substantive argument on this point. Although Petitioners bundle the 

claim into the same heading as their access-to-courts challenge, Pet. at 20, they 

offer only scattered references to the right and the unelaborated observation that 

“as noted in Smith, damage caps violate the right to jury trial,” id. at 22. In failing 

to develop any argument on this claim, Petitioners have waived it. See City of 

Miami v. Steckloff, 111 So. 2d 446, 447 (Fla. 1959) (explaining that a court will not 

consider issues “unless they are properly raised and discussed in the briefs”); White 

v. White, 627 So. 2d 1237, 1239 (Fla. 1st DCA 1993). Second, even if the claim 

were not waived, it still fails. Echarte—which controls here—already upheld the 

damages caps against a right to jury trial challenge. 618 So. 2d at 191.  

Equal Protection: The Court also rejected an equal protection claim in 

Echarte, the same claim Petitioners present here. The Court did not present a 
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detailed analysis, but its unmistakable holding nonetheless remains. Id. at 191 

(“[W]e have also considered the other constitutional claims and hold that the 

statutes do not violate the right to trial by jury [or] equal protection 

guarantees . . . .”). As the Court recognized several years later, the specific equal 

protection claim in Echarte “concerned whether the cap on noneconomic damages 

created two classifications of medical malpractice victims—those with 

insignificant injuries who are compensated in full, and those with serious injuries 

who are deprived of full compensation.” St. Mary’s Hosp., Inc., 769 So. at 971 n.3. 

That is the precise equal protection claim presented here. Pet. at 17-18. At any rate, 

whatever one views as the classification at issue, the laws do not violate equal 

protection. 

Because neither a suspect class nor a fundamental right is implicated, the 

equal protection claim warrants only rational basis review. See Samples, 114 So. 

3d at 917. This is an extremely deferential standard, and the challengers must 

establish that the law does not “bear some rational relationship to legitimate state 

purposes.” Id. at 917 (quoting Westerheide v. State, 831 So. 2d 93, 110 (Fla. 

2002)). It does not matter whether the policy is the best one, or whether the Court 

would have chosen the same approach. The only inquiry is whether there is some 

conceivable relationship between the law and a legitimate state interest. The Fla. 

High Sch. Activities Ass’n, Inc. v. Thomas By & Through Thomas, 434 So. 2d 306, 
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308 (Fla. 1983). “The burden is upon the party challenging the statute or regulation 

to show that there is no conceivable factual predicate which would rationally 

support the classification under attack. Where the challenging party fails to meet 

this difficult burden, the statute or regulation must be sustained.” Id.  

As the Court recognized in Franks, the legislation provides an incentive to 

encourage arbitration and reduce costs of medical care in Florida. 116 So. 3d 

at 1248. This is more than sufficient to establish a conceivable rational basis. This 

Court certainly would not have relied on this legislation in reaching its public-

policy holding in Franks if the legislation were completely irrational. The 

legislative system, including the noneconomic damages caps, serves a legitimate 

state interest. See Samples, 114 So. 3d at 917 (“Limiting the parental award to 

$100,000 per claim—as opposed to per parent—is rationally related to maintaining 

the actuarial soundness of the Plan.”); Mizrahi v. N. Miami Med. Ctr., Ltd., 761 So. 

2d 1040, 1043 (Fla. 2000) (“[T]he instant statute which created a right of action for 

many while excluding a specific class from such action, and which exclusion is 

rationally related to controlling healthcare costs and accessibility, does not violate 

the equal protection guarantees of either the United States or Florida 

Constitutions.”).  

Petitioners note that in Estate of McCall, this Court found an equal 

protection violation. But as explained above, the plurality carefully distinguished 
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the statute at issue there from the statute challenged here. See supra. The equal 

protection issue in Estate of McCall turned on a per incident cap, meaning 

claimants’ recovery depended on the number of claimants. The plurality noted that 

therefore “Echarte does not compel a different result here.” 134 So. 3d at 904 

(plurality); accord id. at 904-05 (“Echarte did not address a circumstance in which 

similarly situated survivors would receive different, arbitrarily reduced 

noneconomic damage awards solely based upon the number of survivors.”). 

The challenged statutes do not violate equal protection. 

* * * 

Just as the Court held more than twenty years ago, the medical malpractice 

provisions challenged here are constitutional. If the Court reaches Petitioners’ 

constitutional claims, it should reject them in their entirety. 

CONCLUSION 

This Court should dismiss the Petition. Alternatively, it should transfer to a 

circuit court for further proceedings. The Court should not reach the merits of the 

constitutional claim. But if it does, it should set the case for oral argument and 

comprehensive briefing, allowing interested parties an opportunity to be heard.  
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SUMMARY OF ARGUMENT 

The Legislature unanimously enacted a provision authorizing the use of 

qualified blind trusts in Florida. This law promotes ethics in government by 

allowing public officials to avoid conflicts of interest, and it is fully consistent with 

the Florida Constitution. This Court should reject Apthorp’s efforts to invalidate it. 

First, this Court need not reach the constitutional question because Apthorp 

lacks standing. As Apthorp acknowledges, no person is presently using the blind 

trust statute to avoid financial disclosures. Therefore, Apthorp’s claim turns on 

speculation about how or when candidates might rely on the statute in the future. In 

addition, any “harm” Apthorp faces would be undifferentiated from all other 

citizens’ “harm,” meaning Apthorp has no specialized injury. Moreover, the proper 

defendant when challenging a statute’s constitutionality is the official charged with 

enforcing the statute, and the Secretary does not enforce this statute. 

Apthorp’s challenge also fails on the merits. The Constitution gives the 

Legislature authority to establish appropriate parameters for financial disclosure. 

Exercising that authority, the Legislature adopted reasonable and appropriate 

measures consistent with the Sunshine Amendment’s purpose. This Court should 

affirm the final judgment in the Secretary’s favor.   

 

 1 



STANDARD OF REVIEW 

This Court reviews de novo decisions interpreting constitutional provisions 

or determining a statute’s constitutionality. Fla. Dep’t of Revenue v. City of 

Gainesville, 918 So. 2d 250, 256 (Fla. 2005). The Court must presume the 

constitutionality of legislative acts. Id. This Court also reviews standing 

determinations de novo. McCarty v. Myers, 125 So. 3d 333, 336 (Fla. 1st DCA 

2013).  

ARGUMENT 

James Apthorp fundamentally disagrees with a provision of Florida’s ethics 

law. He claims the law “has numerous shortcomings,” perhaps allows blind trusts 

that are not “truly blind,” and compares unfavorably to its federal-law counterpart. 

IB at 32-35. Policy debates aside, however, the issue here is whether Apthorp has a 

legal right to a judgment declaring the law invalid. He does not. Not only does 

Apthorp lack standing to bring his challenge, but his claims also fail on the merits. 

This Court can affirm the final judgment on either basis.   

I. APTHORP HAS NO STANDING TO CHALLENGE THE LAW. 

“Standing is a legal concept that requires a would-be litigant to demonstrate 

that he or she reasonably expects to be affected by the outcome of the proceedings, 

either directly or indirectly.” Hayes v. Guardianship of Thompson, 952 So. 2d 498, 
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505 (Fla. 2006); accord Brown v. Firestone, 382 So. 2d 654, 662 (Fla. 1980) 

(“[T]his Court has long been committed to the rule that a party does not possess 

standing to sue unless he or she can demonstrate a direct and articulable stake in 

the outcome of a controversy.”). If standing still operates as any limitation on a 

plaintiff’s ability to sue over laws he merely opposes, it must preclude this 

challenge. 

Although the trial court held that Apthorp had standing, (R2:332), it entered 

final judgment for the Secretary after deciding the merits. This Court can affirm 

the final judgment without reaching the merits, based on Apthorp’s lack of 

standing. See Fla. Nat’l Org. for Women, Inc. v. State, 832 So. 2d 911, 915 (Fla. 

1st DCA 2002) (court can affirm judgment on any alternate basis supported by 

record). In fact, that would be a prudent course, in light of this Court’s obligation 

to avoid reaching constitutional issues unnecessarily. See, e.g., Pub. Defender, 

Eleventh Judicial Circuit of Fla. v. State, 115 So. 3d 261, 280 (Fla. 2013) (“It is a 

settled principle of constitutional law that courts should not pass upon the 

constitutionality of statutes if the case in which the question arises may be 

effectively disposed of on other grounds.” (quoting Singletary v. State, 322 So. 2d 

551, 552 (Fla. 1975)) (internal quotations omitted)). 
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A. As Apthorp Acknowledges, Nobody Is Using This Law To Avoid 
Disclosures. 

Apthorp is not challenging the entirety of the law: “The Appellant is 

challenging only the subsection of the statute which allows using qualified blind 

trusts in financial disclosure statements.” IB at 36. But Apthorp admits that he 

“knows of no constitutional officer or candidate who incorporated a blind trust in 

the most recent financial disclosure statements.” Id. Even when this case began—

when Apthorp filed an emergency petition in the Florida Supreme Court—he knew 

“of only one current Florida office holder or candidate using a blind trust.” 

(R1:27); see also IB at 12 (“[A]t the time, [Governor] Scott appeared to be the only 

such individual holding a blind trust”). Now Apthorp cannot identify a single 

person doing what he contends is unconstitutional. He therefore cannot 

demonstrate that “there is a bona fide, actual, present practical need for the 

declaration,” meaning he is not entitled to declaratory relief. Martinez v. Scanlan, 

582 So. 2d 1167, 1170 (Fla. 1991) (quoting May v. Holley, 59 So. 2d 636, 639 

(Fla. 1952)).1 

1 In a frequently cited passage, the Florida Supreme Court held that not just 
anyone may seek declaratory relief. In addition to showing a bona fide, actual need 
for the declaration, a successful plaintiff must show: 

that the declaration should deal with a present, ascertained or 
ascertainable state of facts or present controversy as to a state of facts; 
that some immunity, power, privilege or right of the complaining party 
is dependent upon the facts or the law applicable to the facts; that there 
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“[O]ne who challenges the constitutionality of an act of the legislature must 

point out to the court exactly how and in what manner his constitutional rights will 

surely be, or have been invaded or infringed.” Smith v. Ervin, 64 So. 2d 166, 171 

(Fla. 1953). Although he does not address standing on appeal, Apthorp argued 

below that his constitutional rights would be infringed if candidates or officers 

used the blind-trust law to avoid disclosures. (R2:294-95) But if no candidate or 

officer is using the law to avoid disclosures, Apthorp cannot show “exactly how 

and in what manner his constitutional rights will surely be” infringed.  

It is no answer to say, as Apthorp did in his pass-through suggestion, that 

“hundreds of newly elected and reelected officials may consider the lower court 

ruling as authority for establishing blind trusts which could then be used in 2015 

is some person or persons who have, or reasonably may have an actual, 
present, adverse and antagonistic interest in the subject matter, either in 
fact or law; that the antagonistic and adverse interest are all before the 
court by proper process or class representation and that the relief 
sought is not merely the giving of legal advice by the courts or the 
answer to questions propounded from curiosity. These elements are 
necessary in order to maintain the status of the proceeding as being 
judicial in nature and therefore within the constitutional powers of the 
courts. 

Martinez, 582 So. 2d at 1170 (quoting May, 59 So. 2d at 639) (emphasis omitted). 
The absence of any practical need for the declaration deprived the trial court of 
jurisdiction. The Secretary disputed Apthorp’s standing below, but “[e]ven if both 
parties have no objection to the court entertaining such an action, mere mutual 
agreement between parties cannot confer subject-matter jurisdiction upon a court.” 
Id. at 1171 n.2. 
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financial disclosure statements.” Appellant’s 2d Am. Sugg. for Certif. at 5 (Aug. 

21, 2014) (emphasis added). By Apthorp’s own admission, no person relied on a 

blind trust for his or her 2014 financial disclosure—at a time when everyone could 

rely on the presumptively valid statute. Regardless of what Apthorp fears may 

happen, speculation cannot save his standing. See Martinez, 582 So. 2d at 1174 

(“[I]t is well-settled that courts will not render, in the form of a declaratory 

judgment, what amounts to an advisory opinion at the instance of parties who show 

merely the possibility of legal injury on the basis of a hypothetical state of facts 

which have not arisen and are only contingent, uncertain, and rest in the future.”); 

Williams v. Howard, 329 So. 2d 277, 282 (Fla. 1976) (“This Court has repeatedly 

held that the mere possibility of injury at some indeterminate time in the future 

does not supply standing under our Declaratory Judgment Act.”). 

B. Apthorp Is In No Different Position Than Any Other Citizen. 

Even if the statute harmed Apthorp, his “harm” would be shared by 

everyone. That is not enough. “The interest of the parties . . . must be more than 

merely general.” State v. Fla. Consumer Action Network, 830 So. 2d 148, 152 (Fla. 

1st DCA 2001) (quoting Ready v. Safeway Rock Co., 24 So. 2d 808, 811 (Fla. 

1946)) (internal quotation marks omitted). A plaintiff must show that his right to a 

declaration is “different in kind than those of all citizens.” See McNevin v. Baker, 
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170 So. 2d 66, 68 (Fla. 2d DCA 1964). Here, Apthorp does not base his claim on a 

personal privilege or right. Cf. McCarty, 125 So. 3d at 336 (“It is well-established 

‘that a party seeking adjudication of the courts on the constitutionality of statutes is 

required to show that his constitutional rights have been abrogated or threatened by 

the provisions of the challenged act.’” (quoting Hillsborough Inv. Co. v. Wilcox, 13 

So. 2d 448, 453 (Fla. 1943)). He is therefore in no different position than any other 

person who may want this law—or any other law—declared invalid.  

C. The Secretary Is Not a Proper Defendant. 

 “The proper defendant in a lawsuit challenging a statute’s constitutionality 

is the state official designated to enforce the statute.” Atwater v. City of Weston, 64 

So. 3d 701, 703 (Fla. 1st DCA 2011); accord Marcus v. State Senate, 115 So. 3d 

448, 448-49 (Fla. 1st DCA 2013); Haridopolis v. Alachua Cnty., 65 So. 3d 577, 

578 (Fla. 1st DCA 2011). Rather than contend that the Secretary is the state official 

designated to enforce the blind trust statute (and he is not), Apthorp argued below 

that the Secretary is a proper defendant because his duties include “keeping 

custody of the state’s official records, including the original state statutes,” 

(R2:214), meaning he is the party who could “expunge an unconstitutional statute 

from official state records,” (R2:245). 
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If the Secretary’s role as custodian of official records warranted party-

defendant status, the Secretary would be an appropriate defendant in any challenge 

to any statute. This would not only undermine the requirement for a controversy 

between adverse parties, see Martinez, 582 So. 2d at 1170, but also squarely 

conflict with this Court’s precedent, see Atwater, 64 So. 3d at 703 (“[T]he 

Secretary of State, also is not a proper party to the lawsuit for that official does not 

enforce Florida’s growth management laws.”); id. (reversing order directing “the 

Secretary of State to expunge the law from the official records of the State”). 

Apthorp also argued below that the Secretary is a proper defendant because 

he is the chief elections official. (R2:214, 245.) But Apthorp’s claim for facial 

invalidation is not an elections challenge. The qualified blind trust statute applies 

to anyone filing a financial disclosure, and the financial disclosure requirement is 

not limited to officials facing election. Those already elected still must file annual 

disclosures, see § 112.3144, Fla. Stat., and those disclosures (filed with the Florida 

Commission on Ethics) are unconnected to the Secretary’s duties. Even when the 

Secretary accepts disclosures from candidates seeking to qualify for election, the 

Secretary does not enforce the qualified blind trust statute. Instead, he simply 

collects the disclosure forms (and other required documents), and by law, “may not 

determine whether the contents of the qualifying papers are accurate.” 
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§ 99.061(7)(c), Fla. Stat. All he determines is “whether [all required items] have 

been properly filed and whether each item is complete on its face.” Id. (emphasis 

added). 

* * * 

If the law affected Apthorp, if he were in a different position than all other 

Floridians, and if he had sued a proper defendant, he probably would have 

standing. But as things are, he does not. This Court should therefore affirm the 

final judgment against Apthorp without reaching the merits of his claims. If this 

Court reaches the merits, though, it should nonetheless affirm, because—as the 

trial court correctly found—the statute is constitutional. 

II. THE QUALIFIED BLIND TRUST LAW IS CONSTITUTIONAL. 

Although his brief wanders through a history of Florida politics, accusations 

of corruption, general criticisms of blind trusts, and broad endorsements of 

Florida’s Sunshine Amendments, Apthorp’s lone constitutional challenge is quite 

narrow. Apthorp challenges a single provision of Florida’s Ethics Code—the one 

that says public officers are “not required to report as a secondary source of 

income any source of income to the blind trust.” IB at 10 (quoting 

§ 112.31425(5)); see also IB at 1-2. He explicitly acknowledges that he “is 

challenging only the subsection of the statute which allows using qualified blind 
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trusts in financial disclosure statements.” IB at 36; see also id. at 32 n.15 (“The 

Appellant would have no quarrel with candidates and elected officials who—like 

Governor Scott in 2014—keep assets in qualified blind trusts 364 days a year but 

reveal them fully and publicly in annual financial disclosure statements.”). So the 

entire issue is whether the Constitution allows the Legislature to regulate the 

reporting of secondary sources of income in this manner. It does. 

A. The Constitution Gives the Legislature Authority to Specify 
Disclosure Requirements. 

The thrust of Apthorp’s argument is this: The Constitution requires “full and 

public disclosure,” and the statute allows something less than “full and public 

disclosure.” Therefore, he argues, the statute must fall.  

Essential to this flawed argument is Apthorp’s own interpretation of what 

“full and public disclosure” must mean. He looks to dictionaries to evaluate “full” 

and “public,” and—although he never explains how “full” is full enough in this 

context (are weekly disclosures required? daily? spouse or family disclosures?)—

he concludes the Legislature’s determination is unconstitutional. 

But this Court need not concern itself with Apthorp’s proposed definition of 

“full and public disclosure,” because the Constitution defines it: “Full and public 

disclosure of financial interests shall mean filing with the custodian of state records 

by July 1 of each year a sworn statement showing net worth and identifying each 
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asset and liability in excess of $1,000 and its value” along with a statement of 

income or a tax return. Art. II, § 8(i)(1), Fla. Const. Notwithstanding Apthorp’s 

preferred alternative, this Court cannot disregard the Constitution’s definition. See 

Ervin v. Capital Weekly Post, Inc., 97 So. 2d 464, 469 (Fla. 1957) (“statutory 

definition of a word is controlling and will be followed by the Courts” (quoting 

and adopting circuit court order)); Vocelle v. Knight Bros. Paper Co., 118 So. 2d 

664, 667 (Fla. 1st DCA 1960); Sutherland Statutory Construction § 20.8 (7th Ed. 

2009) (constitutional definition is binding even if “the definition does not coincide 

with the ordinary meaning of the words”); cf. Sebring Airport Auth. v. McIntyre, 

783 So. 2d 238, 244 (Fla. 2001) (“[I]t is the constitution itself, rather than 

‘common usage,’ which is the touchstone against which the Legislature’s 

enactments are to be judicially measured . . . .” (note omitted)). 

Ordinarily, a constitutional definition likewise binds the Legislature. But in 

this case, the Constitution expressly allows the Legislature to alter the definition. 

The constitutional definition of “full and public disclosure of financial interests” 

says what the term “shall mean” on the Amendment’s effective date “and until 

changed by law.” Art. II, § 8(i), Fla. Const. (emphasis added). “By law” means by 

act of the Legislature, see AFL-CIO v. Hood, 885 So. 2d 373, 375 (Fla. 2004), so 

the Amendment allows the Legislature to determine the definition. Indeed, as 
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Apthorp correctly notes, the Legislature has already “made some changes in the 

original schedule.” IB at 7. 

This is therefore quite unlike State ex rel. Griffin v. Sullvan and Beck v. 

Game and Fresh Water Fish Commission, which Apthorp cites. IB at 22-23. Under 

the constitutional provision at issue there, the Game and Fresh Water Fish 

Commission—and not the Legislature—had power to regulate the taking of fresh 

water fish. Beck, 33 So. 2d 594, 595 (Fla. 1948). The question was “whether the 

Legislature can oust the constitutional Commission from control over fresh water 

fish in Lake Okeechobee and the St. Johns River by making a legislative finding 

that said waters are salt.” Id. The answer was no. Id. But there was nothing in the 

Constitution expressly authorizing the Legislature to define “fresh water”; here 

there is a provision authorizing the Legislature to define “full and public 

disclosure.” 

The constitutional grant of authority to the Legislature is clear. And there is 

nothing unusual about constitutional provisions allowing for legislative definitions. 

See, e.g., Art. III, § 19(b), Fla. Const. (“for purposes of this subsection, ‘specific 

appropriation,’ ‘itemization,’ and ‘major program area’ shall be defined by law”); 

Art. VII, § 3(c), Fla. Const. (counties and cities may “grant community and 

economic development ad valorem tax exemptions to new businesses and 
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expansions of existing businesses, as defined by general law”). Nor is it unusual 

for constitutional amendments to provide temporary provisions making the 

amendments effective immediately without awaiting legislative action, but 

allowing later legislative action. See Plante v. Smathers, 372 So. 2d 933, 938 (Fla. 

1979) (disclosure provisions self-executing). For example, when the Constitution 

introduced judicial nominating commissions, it provided a “schedule” temporarily 

determining how the commissions would be comprised. Art. V, § 20(c)(5), Fla. 

Const. But that composition lasted only “until changed by general law,” id. § 20(c), 

and the Legislature subsequently changed it, see § 43.291, Fla. Stat. There, as here, 

the plain language allowed the Legislature to supersede the Constitution’s 

temporary provisions.2 

2 In a footnote, Apthorp complains that the Legislature’s authority to modify 
judicial nominating processes led to the return of “a gubernatorial patronage 
committee process” which the Constitution sought to avoid. IB at 24 n.10. This 
misplaced argument only further proves the point: If the framers of the 
constitutional amendment did not want the Legislature adjusting the judicial 
nominating process, the amendment would not have expressly allowed the 
committee composition to be “changed by general law.” Art. V, § 20(c)(5), Fla. 
Const. Likewise, if the framers of the Sunshine Amendment did not want the 
Legislature establishing the parameters of “full and public disclosure,” they would 
not have drafted the amendment to explicitly give the Legislature authority to 
define “full and public disclosure” “by general law.” Art. II, § 8(i), Fla. Const.  
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B. The Constitutional Grant of Authority to the Legislature Is 
Logical and Consistent With the Sunshine Amendment’s Overall 
Purpose. 

It does not matter whether Apthorp thinks it wise to give the Legislature 

authority to alter the parameters of “full and public disclosure.” That is what the 

Constitution did, and that should end the inquiry. But it is nonetheless worth 

pointing out that the constitutional provision granting the Legislature authority to 

establish appropriate parameters is both logical and consistent with the Sunshine 

Amendment’s overall purpose. 

Apthorp credits Governor Askew with spearheading the Sunshine 

Amendment, IB at 3-5, and the Florida Supreme Court has too, Williams v. Smith, 

360 So. 2d 417, 418-19 (Fla. 1978). Governor Askew knew that candidates could 

not unilaterally determine what “full and public disclosure” meant—and that the 

Legislature could provide the needed specificity. “Because a constitution must be a 

statement of broad principle capable of enduring and evolving with passage of time 

the Sunshine Amendment was not intended to address every ethics issue. The 

amendment establishes a foundation and a framework on which we can add the 

specificity that statutes permit.” Id. at 419 (quoting Gov. Askew). Governor Askew 

was “confident the Legislature will respect the expressed desires of the vast 

majority of Florida voters and move, in good faith, to further extend the 
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Amendment.” Id. (quoting Gov. Askew). That is why “[t]he Amendment leaves to 

the Legislature sufficient flexibility to carry out the will and intent of the voters.” 

Id. (quoting Gov. Askew); accord Bud Newman, Askew Brings His Petition 

Campaign to County, The Palm Beach Post (Nov. 21, 1975) (quoting Gov. Askew: 

“We have drafted this in such a way that we’re not trying to put in concrete into the 

constitution specifics that should more appropriately be part of a statute.”).3 

The commonsense idea is the Amendment would establish broad principles, 

and the Legislature—consistent with the will of the people—would provide 

specifics to establish “workable standards for financial disclosure.” Williams, 300 

So. 2d at 419 (quoting Gov. Askew). None of the books, newspaper articles, or 

movies that Apthorp cites contradict this. Instead those materials support only what 

is undisputed: that people were concerned about ethics in government and wanted 

financial disclosures. None of this suggests that the people would have resisted the 

Legislature’s action here.  

Given the history and Governor Askew’s clear statements, “[t]here could 

hardly be a more specific record of the patent intent of the framers that the 

Legislature would act to implement the constitutional amendment and supply the 

needed specifics where required.” Id. at 419-20. The Florida Legislature supplied 

3 http://news.google.com/newspapers?id=HPgiAAAAIBAJ&sjid= 
9M0FAAAAIBAJ&pg=1379%2C1696383. 

 15 

                                                 



those needed specifics, and a lengthy section of the Florida Statutes details 

requirements for “full and public disclosure of financial interests.” § 112.3144, Fla. 

Stat. The blind trust provision only adds to that detail, establishing precise 

requirements where none existed.4 

C. The Blind Trust Law Is Reasonable, Appropriate, and Consistent 
With the Sunshine Amendment’s Purpose. 

Unable to argue that the Legislature has no authority to alter the schedule the 

Constitution provided “until changed by law,” Art. II, § 8(i), Fla. Const., Apthorp 

argues that the Legislature’s authority is limited to expanding the disclosure 

obligations. He contends that the Legislature may not enact any law that would 

“limit disclosure.” IB at 7, 23. But he misreads section 8(h) of article II, which has 

nothing to do with limiting legislative authority. That section provides that the 

Ethics in Government provision of the Florida Constitution (article II, section 8) 

“shall not be construed to limit disclosures and prohibitions which may be 

established by law to preserve the public trust and avoid conflicts between public 

duties and private interests.” That means if the Legislature “established by law” 

additional disclosures or prohibitions not required by the Constitution, no one 

4 Even if the Constitution did not define “full and public disclosure” or allow 
the Legislature to do so, it cannot be that the Constitution requires as much 
disclosure “as is possible,” as Apthorp suggests with his dictionary definition. IB at 
15. Disclosures by state officials (including judges) have never involved as much 
disclosure “as is possible,” an impractical and unrealistic standard. 
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could challenge the Legislature’s authority to do so based on section 8—under an 

expressio unius est exclusio alterius theory or otherwise. Cf. State v. Hearns, 961 

So. 2d 211, 219 (Fla. 2007) (describing expressio unius canon). 

Only by ignoring the structure (or words) of section 8(h) can Apthorp 

contend that it limits the Legislature’s authority. The section says it does not limit 

disclosures that the Legislature may establish. It says nothing about the 

Legislature’s ability to determine the parameters of full and public disclosure. 

Indeed, rather than limit the Legislature’s authority, this provision expressly 

protects it. The purpose is to ensure that the Legislature has authority to enact “by 

law” disclosures it deems appropriate. The drafters could have, of course, provided 

that the Legislature could not deviate from the temporary schedule. But they 

decided instead that the Legislature could be trusted to adjust the schedule, and the 

Constitution expressly grants the Legislature that authority without limitation.  

Regardless, even if there were an unexpressed constitutional limitation on 

the Legislature’s authority to establish parameters, the Legislature’s decision was 

reasonable and fully consistent with the Sunshine Amendment’s purposes. The 

Sunshine Amendment’s primary purpose is “to impose stricter standards on public 

officials so as to avoid conflicts of interest.” Plante, 372 So. 2d at 936-37; accord 

Myers v. Hawkins, 362 So. 2d 926, 930 (Fla. 1978) (purpose “was evolved to 
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establish an arsenal of protections against the actual and apparent conflicts of 

interest”). As the trial court found, “[t]he purpose of disclosing this information is 

not mere curiosity as to the public official’s financial holdings. Rather it allows the 

public to have the same information as the public official, thus permitting an 

informed opinion on whether conflicts of interest have or may in the future occur.” 

(R2:340); cf. also Plante, 372 So. 2d at 937 (describing voters’ “desire to be 

informed as to [candidates’] personal finances . . . because of their legitimate 

concern to avoid conflicts of interests”). 

Blind trusts are consistent with this purpose. With a blind trust, the “official 

will have no control over, will receive no communications about, and will 

(eventually as existing assets are sold and new ones obtained by the trustee) have 

no knowledge of the identity of the specific assets held in the trust.” Jack Maskell, 

Cong. Research Serv., RS21656, The Use of Blind Trusts by Federal Officials 4 

(Sept. 23, 2005) (the “CRS Report”). This is particularly true of “qualified blind 

trusts,” provided by the statute Apthorp challenges. The statute requires that the 

officer give prompt notice of forming a blind trust and to disclose all financial 

interests placed into that trust. § 112.31425(6)(d), Fla. Stat. The trust agreement 

must not restrict the qualified trustee’s ability to transfer or sell an asset, must give 

the trustee “complete discretion to manage the trust,” and must preclude disclosure 
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to the officer or beneficiary of “any information concerning replacement assets to 

the trust.” Id. § 112.31425(6)(c). The statute also precludes the officer from 

“attempt[ing] to influence or exercise any control over decisions regarding the 

management of assets” in the trust. Id. § 112.31425(3). The officer “may not have 

any direct or indirect communication with the trustee with respect to the trust,” 

except in limited situations and only in writing. Id. § 112.31425(4). Each of these 

requirements is fully consistent with the Sunshine Amendment. 

It is not a matter of choosing between a blind trust and “full disclosure,” as 

Apthorp suggests. The law continues to require full disclosure. In addition to 

reporting all assets put into the trust, the officer must report the “beneficial interest 

in the qualified blind trust and its value as an asset on his or her financial 

disclosure form, if the value is required to be disclosed.” Id. § 112.31425(5). If the 

trust earns income, that too must be disclosed. See id. If an officer liquidates a 

qualified blind trust while the officer is in office, or if the officer learns of 

replacement assets added to the trust, the officer must amend the financial 

disclosure statement to include the previously unreported assets. The officer also 

“shall disclose the previously unreported pro rata share of the trust’s interests in the 

investments or income deriving from any such investments.” Id. § 112.31425(7). In 

short, there is full disclosure of financial interests. 
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Claiming otherwise, Apthorp suggests that every asset of the trust must be 

disclosed as a “financial interest.” But the financial interest is in the trust, and that 

interest is disclosed. An official with a blind trust “will not need to (and will not be 

able to) identify the particular assets in the ‘blind trust’ in future financial 

disclosure reports, and such assets will not be considered ‘financial interests’ of the 

official for disqualification purposes.” CRS Report at 4-5 (internal references 

omitted). The interest the officer knows—the beneficial interest in the blind trust 

and its value—is disclosed. That is full disclosure. (R2:341) (circuit court’s final 

order) (“The intent of the Sunshine Amendment has been fulfilled by disclosing 

what assets are placed in the trust and the value of the trust at the applicable 

reporting time. The public official and the public possess the same information and 

there is nothing more to disclose. This process does not violate the express 

language or intent of the Sunshine Amendment.”). 

Notably, even in an ordinary (non-blind) trust, Florida law requires only that 

the beneficial interest in the trust be disclosed—not each asset within the trust. The 

instructions to Form 6, which the Commission on Ethics adopts by rule, see R. 34-

8.002(1), Fla. Admin. Code, require a description of assets, including “beneficial 

interests in a trust.”5 “For example, list ‘Stock (Williams Construction Co.),’ 

5 Form 6 (and the instructions for its completion and filing) is available at 
http://www.ethics.state.fl.us/FORMS/Form%206_2013i.pdf; see also Art. II, 

 20 

                                                 



‘Bonds (Southern Water and Gas),’ ‘Bank accounts (First National Bank),’ [or] 

‘Smith family trust.’” Form 6, at 4 (emphasis added). Officers have qualified for 

election doing just that—listing the beneficial interest in an ordinary trust without 

identifying each trust asset. (R2:287) (noting that several judicial candidates have 

qualified for election this cycle listing trust interests without identifying specific 

trust assets). If disclosing the beneficial interest of an ordinary trust is enough, then 

disclosing the beneficial interest of a blind trust—with its additional protections 

against conflicts of interest—likewise constitutes “full and public disclosure.”     

Apthorp details Florida’s well-known ethics problems from the 1970s, 

arguing that this history proves the voters adopting the Sunshine Amendment 

would have rejected the concept of blind trusts. Cf. Plante v. Gonzalez, 575 F.2d 

1119, 1122 n.3 (5th Cir. 1978) (describing history of problems). But that era 

suffered problems on the national stage, too. With Watergate a fresh memory, 

Congress passed the Ethics in Government Act of 1978 (“EIGA”), Pub. L. No. 95-

521, 92 Stat. 1824 (1978). Like the Sunshine Amendment’s command that public 

officers and candidates “file full and public disclosure of their financial interests,” 

the EIGA required each member of Congress and certain executive officers to 

make an annual “full and complete statement” regarding assets, income, and other 

§ 8(i)(1)(b), Fla. Const. (“The forms for such source disclosure and the rules under 
which they are to be filed shall be prescribed by the [Commission on Ethics].”). 
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information. Id. §§ 101(a), 102(a), 201, 202(a)-(b). The same law provided that the 

member or officer could utilize a “qualified blind trust.” Id. §§ 102(e)(2)(A), 

202(f)(2). (Incidentally, the Act defined a “qualified blind trust” in terms nearly 

identical to those used in section 112.31425.) So during the same era Apthorp 

argues that Florida voters prohibited blind trusts to address ethics issues, Congress 

authorized blind trusts to address ethics issues. Apthorp’s speculation aside, there 

is nothing in the history of the Sunshine Amendment to suggest that blind trusts are 

inconsistent with the voters’ intent.   

Beyond this history, there is additional support for the reasonableness of the 

Legislature’s action. First, a number of other states allow blind trusts for the same 

reasons Florida does. See Fla. Comm’n on Ethics, Annual Report to the Florida 

Legislature for Calendar Year 2012 (the “Ethics Comm’n Report”), at 26 (“The 

ethics laws of many states, as well as the U.S. government, allow a public official 

to place private financial interests that may pose a conflict of interest with public 

duties into a ‘blind trust.’”).6  

More importantly, Florida’s Nineteenth Statewide Grand Jury recommended 

blind trusts in its 2010 report on public corruption and recommended solutions. See 

Nineteenth Statewide Grand Jury, Case No. SC 09-1910, First Interim Report, A 

Study of Public Corruption in Florida and Recommended Solutions (Dec. 29, 

6 http://www.ethics.state.fl.us/publications/2012%20Annual%20Report.pdf. 
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2010) (the “Grand Jury Report”).7 The report found that “[r]eform is essential to 

remedy the perception that those in leadership roles fail to set a noble example of 

service and are instead assumed to be egotistical and corrupt.” Id. at 12. To that 

end, the grand jury made certain recommendations to “be considered in the 

upcoming legislative session, and continuing sessions, until they are passed.” Id. at 

4, 14. One recommended measure was to “[c]reate a ‘blind trust’ provision under 

the Code of Ethics.” Id. at 14, 67.  

The Legislature followed that recommendation. See Fla. S. Comm. on Rules, 

CS for SB 2 (2013) Staff Analysis at 2 (Feb. 20, 2013) (“The bill incorporates a 

recommendation of the Nineteenth Statewide Grand Jury by allowing all public 

officers to place their assets in a blind trust.”). The law, modeled after its federal 

counterpart, followed the Legislature’s unremarkable determination that “if a 

public officer creates a trust and has no control over the assets therein, his official 

actions will not be considered in conflict or to be influenced by private 

considerations.” § 112.31425(1), Fla. Stat. A beneficial interest in that trust “will 

not give rise to conflict of interest.” Id. § 112.31425(2). 

The Legislature also relied on the 2012 Annual Report of the Commission 

on Ethics, which included proposals regarding blind trusts: 

7 http://myfloridalegal.com/webfiles.nsf/WF/JFAO-8CLT9A/$file/ 
19thSWGJInterimReport.pdf. 
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The proposal would require disclosure of the assets being placed in 
the trust, and if the trust is revoked, of the assets remaining. It would 
prohibit the official from exercising any control over the trust, except 
for general directions regarding investment goals, requests for 
distributions, and directions for dealing with assets which might pose 
a conflict of interest, and would prohibit the official from learning 
about the trust’s investments, except to the limited extent necessary 
for personal tax returns. The recommendations describe how interests 
in a blind trust would be reported on the official’s financial disclosure 
statements, limit who can serve as a trustee, prohibit the trustee from 
investing trust assets in businesses which the trustee knows are 
regulated by or doing significant business with the official’s public 
agency, and provide for full disclosure if the blind trust is terminated. 
Finally, they would require that the blind trust must be approved by 
the Ethics Commission. 

Ethics Comm’n Report, at 26. The Commission on Ethics’ purpose is to promote 

ethics in government, and it exists to enforce the ethics laws. See § 112.320, Fla. 

Stat.  

There is also past practice. “Prior to the 2013 passage of the subject statute, 

Florida officials and candidates from both political parties had used blind trusts.” 

(R2:331) (trial court’s final order). In 2010, then-CFO Alex Sink qualified to run 

for Governor. Her financial disclosure form identified the “Adelaide A. Sink Blind 

Trust” but did not disclose the trust’s holdings.8 Apthorp did not challenge CFO 

Sink’s filing as less than “full.” (Neither did any of the amici supporting Apthorp 

here.) And CFO Sink herself explained that “[n]ewspapers, elected officials, ethics 

8 http://election.dos.state.fl.us/PublicRecordsBER/wfPublicImagesBER.aspx 
?account=50275. 
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experts and even the Florida Commission on Ethics all have endorsed blind trusts 

for elected officials. A blind trust represents a critical step toward assuring ethical 

conduct and ought to be required of every person who holds public office.” Sydney 

P. Freedberg & Adam C. Smith, CFO Alex Sink’s blind trust limits public financial 

disclosure, St. Petersburg Times (July 31, 2009) (cited in Pet. at 8 (R1:25)).  

The Legislature’s response to past practice and to the recommendations of 

the Commission on Ethics, the statewide grand jury, and scores of others, did not 

violate the Constitution; it only enhanced the protections the Constitution supplies. 

D. Any Doubt About the Statute’s Validity Must Be Resolved In 
Favor of Its Constitutionality.  

Finally, even if there is any question about the statute’s validity—even if the 

Court found some part of Apthorp’s argument persuasive—the Court cannot 

invalidate the law “unless it clearly appears beyond all reasonable doubt that, under 

any rational view that may be taken of the statute, it is in positive conflict” with the 

Constitution. In re Apportionment Law, Senate Joint Resolution No. 1305, 1972 

Regular Session, 263 So. 2d 797, 805-06 (Fla. 1972) (quoting City of Jacksonville 

v. Bowden, 64 So. 769 (Fla. 1914)). “[E]very reasonable doubt must be indulged in 

favor of the act. If it can be rationally interpreted to harmonize with the 

Constitution, it is the duty of the Court to adopt that construction and sustain the 

act.” Holley v. Adams, 238 So. 2d 401, 404 (Fla. 1970). Thus, even if this Court 
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suspects an inconsistency between the drafters’ intent and the Legislature’s action 

(and it should not), it should sustain the law unless the inconsistency is 

indisputable. Similarly, even if the Court—like Apthorp—disagrees with the 

Legislature’s policy decision, it must not invalidate the law unless the law is 

unconstitutional beyond all doubt. See id. at 405 (“The judiciary will not nullify 

legislative acts merely on grounds of the policy and wisdom of such act, no matter 

how unwise or unpolitic they might be, so long as there is no plain violation of the 

Constitution.”).9 

 

CONCLUSION 

Because Apthorp is unaffected by the law he challenges, or alternatively 

because his claims fail on the merits, this Court should affirm the final judgment in 

the Secretary’s favor. 

9 Because there are no facts at issue and no person is relying on the statute, 
Apthorp’s challenge is necessarily a facial one, which he acknowledges, IB at 37. 
“A facial challenge to a statute is more difficult than an ‘as applied’ challenge, 
because the challenger must establish that no set of circumstances exists under 
which the statute would be valid.” Cashatt v. State, 873 So. 2d 430, 434 (Fla. 1st 
DCA 2004). Here, all the statute does is provide that officials are “not required to 
report as a secondary source of income any source of income to the blind trust.” 
§ 112.31425(5), Fla. Stat. At the very least, that would be constitutional as applied 
to sources of income that do not exceed $1,000. See Art. II, § 8, Fla. Const. 
(originally limiting disclosure to “each separate source and amount of income 
which exceeds $1,000). This constitutional application defeats a facial claim. 
Regardless, any application would be constitutional, as explained above. 
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APPLICATION FOR NOMINATION TO THE FIRST DISTRICT COURT 

(Please attach additional pages as needed to respond fully to questions.) 

DATE: October 24, 2014 Florida Bar No.: 772097 

GENERAL: Social Security No.: 

1. Name Susan Lynne Kelsey E-mail: susanappeals@embarqmail.com

 Date Admitted to Practice in Florida: 10/7/1988 

 Date Admitted to Practice in other States: None 

2. State current employer and title, including professional position and any public or 
judicial office. 

 Kelsey Appellate Law Firm, P.A., solo practice 

3. Business address: P.O. Box 15786 

 City Tallahassee County Leon State FL ZIP 32317 

 Telephone (850) 681-3511 FAX (     )      -      

4. Residential address:  

 City  County  State  ZIP  

 Since 1998 Telephone  

5. Place of birth: Phoenix, AZ 

 Date of birth: Age: 55 

6a. Length of residence in State of Florida: 28 years 

6b. Are you a registered voter?  Yes   No  

If so, in what county are you registered?   Leon 

7. Marital status: Married 

 If married: Spouse's name  

  Date of marriage 10-18-2013 

  Spouse's occupation  
    

 
If ever divorced give for each marriage name(s) of spouse(s), current address for each 
former spouse, date and place of divorce, court and case number for each divorce. 

 

Timothy C. Turner, 3120 N. Shannon Lakes, Tallahassee, FL 32309; 4/28/1999, 
Tallahassee, FL; Second Circuit Case No. 37 1999 DR 001301. 

Mark E. Holcomb, 1575 Hickory Ave., Tallahassee, FL 32303; 9/22/2010, Tallahassee, 
FL; Second Circuit Case No. 37 2010 DR 002952. 

s. 119.071(5)(a) F.S.

s. 119.071(4)(d) F.S.
s. 119.071(4)(d) F.S. s. 119.071(4)(d  s. 119.07  s. 119.071(4)(d) F.S

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.

s. 119.071(4)(d) F.S.
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   Spending money profusely with extremely poor judgment 

   Suffered from extreme loss of appetite 

   Issuing checks without sufficient funds 

   Defaulting on a loan 

   Experiencing frequent mood swings 

   Uncontrollable tiredness 

   Falling asleep without warning in the middle of an activity 

 
 

Yes   No   
 

  If yes, please explain. 

        

12a. Do you currently have a physical or mental impairment which in any way limits your 
ability or fitness to properly exercise your duties as a member of the Judiciary in a 
competent and professional manner? 

 Yes   No   
 

12b. If your answer to the question above is Yes, are the limitations or impairments caused by 
your physical or mental health impairment reduced or ameliorated because you receive 
ongoing treatment (with or without medication) or participate in a monitoring or 
counseling program? 

 Yes   No   
 

 Describe such problem and any treatment or program of monitoring or counseling. 

       

13. During the last ten years, have you ever been declared legally incompetent or have you 
or your property been placed under any guardianship, conservatorship or committee? If 
yes, give full details as to court, date and circumstances. 

 No. 

14. During the last ten years, have you unlawfully used controlled substances, narcotic 
drugs or dangerous drugs as defined by Federal or State laws? If your answer is "Yes," 
explain in detail. (Unlawful use includes the use of one or more drugs and/or the 
unlawful possession or distribution of drugs. It does not include the use of drugs taken 
under supervision of a licensed health care professional or other uses authorized by 
Federal law provisions.) 

 No. 
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15. In the past ten years, have you ever been reprimanded, demoted, disciplined, placed on 
probation, suspended, cautioned or terminated by an employer as result of your alleged 
consumption of alcohol, prescription drugs or illegal use of drugs?  If so, please state the 
circumstances under which such action was taken, the name(s) of any persons who took 
such action, and the background and resolution of such action. 

 No. 

  

16. Have you ever refused to submit to a test to determine whether you had consumed 
and/or were under the influence of alcohol or drugs?  If so, please state the date you 
were requested to submit to such a test, the type of test required, the name of the entity 
requesting that you submit to the test, the outcome of your refusal and the reason why 
you refused to submit to such a test. 

 No. 

  

17. In the past ten years, have you suffered memory loss or impaired judgment for any 
reason?  If so, please explain in full. 

 No. 

  

EDUCATION: 

18a. Secondary schools, colleges and law schools attended. 

 Schools  Class Standing  Dates of Attendance  Degree 

  

University of Florida 
College of Law  

Not calculated - 
transfer student  1986-1988  J.D. 

  

Cumberland School 
of Law of Samford 
University  Top 7%  1985-1986  

None 
(transferred) 

  

Freed-Hardeman 
University (Christian)  

Classes not 
ranked; magna 
cum laude  1977-1980  B.A. 

  

Karns HS, Knoxville, 
TN 

 

Marysville HS, Ohio 

  

First (Co-
Valedictorian) 

 

Honors 

  

1976-1977 

 

1973-1976 

  

HS Diploma 

 

(transferred) 
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18b. List and describe academic scholarships earned, honor societies or other awards. 
  

University of Florida College of Law: 
    Law Review: 
          Editor in Chief Summer/Fall 1987 
          Title Standards Editor Spring 1987 
          Outstanding Junior Editor Award 1986 
   Academic "book" awards for highest grades in Florida Constitutional Law,  
       Legal  Drafting, and Legal Counseling 
   Florida Blue Key 1987-88 
   University Elections Commissioner, Fall 1987 
   Fellowship Instructor, Legal Research & Writing, 1987-88 
   Who's Who Among Students in American Universities and Colleges 
   Who's Who Among American Law Students. 
 
Cumberland School of Law: 
          Graded on to Law Review (top 7%) 
          Dean's List each semester 
 
Freed-Hardeman University: 
          Graduated magna cum laude 
          National Merit Scholarship 
          Presidential scholarship 
          President's List every semester 
          Outstanding Communication Student award 
          Alpha Chi collegiate honor society 
          Alpha Psi Omega theater honor society 
          Student Government Representative 1977-78 
          Theater department awards for backstage and management work 
 
Karns High School: 
          Co-Valedictorian (straight-A average) 
          National Honor Society 
          Academic awards, highest grades in math, science, language, home economics 
          Advanced mathematics tutor and teacher's aide. 
 
Marysville High School: National Honor Society. 

  

NON-LEGAL EMPLOYMENT: 

19. List all previous full-time non-legal jobs or positions held since 21 in chronological order 
and briefly describe them. 

 Date  Position  Employer  Address 

  

Sept. 
1980-Sept 
1981  

Secretary - general 
secretarial and 
word processing  

Key-Royal 
Automotive 
Company  

3550 Independence 
Plaza, Birmingham, AL 
35209 



6 
Rev. 100209-OGC 

 
Sept. 
1981-Oct. 
1984  

Legal Secretary - 
word processing 
and administrative 
duties for partner  

North Haskell 
Slaughter Young & 
Lewis (law firm)  

800 First National-
Southern National 
Building, Birmingham, 
AL 35203 

 

Oct. 1984-
Aug. 1985  

Financial Analyst 
and Special 
Projects 
Coordinator - 
spreadsheet 
analysis and major 
document 
preparation on 
proposed projects  

Porter, White & 
Yardley, Inc. 
(investment 
banking firm)  

15 N. 21st St., 
Birmingham, AL 35203 

 
Summer 
1986  Summer associate.  

Sirote, Permutt, 
Friend, Friedman, 
Held & Apolinsky  

2222 Arlington Ave., 
Birmingham, AL 35205 

PROFESSIONAL ADMISSIONS: 

20. List all courts (including state bar admissions) and administrative bodies having special 
admission requirements to which you have ever been admitted to practice, giving the 
dates of admission, and if applicable, state whether you have been suspended or 
resigned. 

 Court or Administrative Body  Date of Admission 

 Florida Supreme Court (The Florida Bar) 

United States Supreme Court 

Eleventh Circuit Court of Appeals 

Northern District of Florida (did not renew after 

leaving H&K but readmitted in 2010) 

Middle District of Florida (same)  

10-7-88 

9-13-96 

11-1-88 

10-18-90 & 6/10 

 

12-22-88 & 6/17/10 

LAW PRACTICE: (If you are a sitting judge, answer questions 21 through 26 with reference 
to the years before you became a judge.) 

21. State the names, dates and addresses for all firms with which you have been associated 
in practice, governmental agencies or private business organizations by which you have 
been employed, periods you have practiced as a sole practitioner, law clerkships and 
other prior employment: 

 Position  Name of Firm  Address  Dates 

 
Partner, formerly 
Associate  Holland & Knight LLP  

P.O. Drawer 810, 
Tallahassee, FL  
32302  1988-2005 

 
Partner  

Anchors, Smith, 
Grimsley, P.L.  

909 Mar Walt Dr 
#1014, Fort Walton  2005-07 
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Beach, FL 32547 

 

Solo Practice  
Kelsey Appellate Law 
Firm, P.A.  

PO Box 15786, 
Tallahassee, FL 
32317  2007-present 

                         

22. Describe the general nature of your current practice including any certifications which 
you possess; additionally, if your practice is substantially different from your prior 
practice or if you are not now practicing law, give details of prior practice. Describe your 
typical clients or former clients and the problems for which they sought your services. 

  

My practice is and always has been overwhelmingly appellate, including typical trial 
support work involving significant memoranda of law, potentially dispositive motions, and 
post-verdict positioning for appeal. 

For the past 9 years, my biggest clients have been the University of Florida Board of 
Trustees and Shands Teaching Hospital, as I have handled the appeals and 
extraordinary writ proceedings in their wrongful death and medical negligence cases.  I 
also have handled appeals involving family law, insurance defense, probate litigation, 
contract claims, condominium management disputes, mortgage foreclosure/deficiency 
judgment, and medical liability defense cases for other clients. In addition, I have worked 
on three proposed constitutional amendments (citizens' initiatives) in my solo practice 
(and 18 over the course of my career), most recently including providing pro bono legal 
services to the No on 2 campaign (medical marijuana), as well as speaking to 
newspaper editorial boards, the media, and community groups about the amendment. 

While I was at H&K (1988-2005), my practice involved many different areas of the law 
for a wide variety of business, industry, and professional clients. My experience included 
administrative proceedings, commercial litigation, contract disputes, commercial torts, 
non-compete agreements, constitutional law, state and local tax law, regulatory and 
licensure proceedings; and pro bono issues ranging from dissolution of marriage, to 
prisoner rights, double jeopardy, and conflict counsel (death penalty) cases brought by 
the firm's Community Services Team. I also had some experience involving workers 
compensation, unemployment (now re-employment), and family law issues.  I worked on 
nearly 20 proposed constitutional amendment cases (citizens' initiatives), and in many of 
them I was a principal drafter of the amendments. (I did not write the pregnant pig 
amendment, although I did write the briefs successfully defending it.) 

 

23. What percentage of your appearance in courts in the last five years or last five years of 
practice (include the dates) was in:  

 Court Area of Practice 

 Federal Appellate      % Civil 99 % 

 Federal Trial      % Criminal      % 

 Federal Other      % Family 1 % 

 State Appellate 99 % Probate      % 
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 State Trial 1 % Other      % 

 State Administrative      %   

 State Other      %   

   %    

 TOTAL 100 % TOTAL 100 % 

  

24. In your lifetime, how many (number) of the cases you have tried to verdict or judgment 
were: 

 

Jury? 

Counsel of 
record in 
over 360 
appellate 
cases, 
mostly jury 
and admin - 
See attached 
resume. 

Non-jury? 

0 

 Arbitration? 0 Administrative Bodies? 0 

25. Within the last ten years, have you ever been formally reprimanded, sanctioned, 
demoted, disciplined, placed on probation, suspended or terminated by an employer or 
tribunal before which you have appeared?  If so, please state the circumstances under 
which such action was taken, the date(s) such action was taken, the name(s) of any 
persons who took such action, and the background and resolution of such action. 

 No. 

26. In the last ten years, have you failed to meet any deadline imposed by court order or 
received notice that you have not complied with substantive requirements of any 
business or contractual arrangement?  If so, please explain in full. 

 No. 

 (Questions 27 through 30 are optional for sitting judges who have served 5 years 
or more.) 

27a. For your last 6 cases, which were tried to verdict before a jury or arbitration panel or tried 
to judgment before a judge, list the names and telephone numbers of trial counsel on all 
sides and court case numbers (include appellate cases).   

  

NOTE: I have always been an appellate lawyer, so the answers to all of these questions 
relate to my completed appellate matters. This list excludes two recent appeals in which 
I represented Shands, that were dismissed without briefing because the same opposing 
counsel failed to file anything after the notice of appeal. 
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1. Advisory Opinion To The Attorney General Re: Use Of Marijuana For Certain Medical 
Conditions, Case No. SC13-2006 (reported at 132 So. 3d 786 (Fla. Jan. 27, 2014)) 
(proposed constitutional amendment 2 on Nov. 2014 ballot). 

Co-counsel in the advisory opinion proceeding, former Justice Ken Bell, now with 
Gunster, kbell@gunster.com, (850) 521-1980. Counsel for the Sponsor, Jon Mills, at 
jmills@bsfllp.com, (352) 273-0835. Counsel for other parties also opposed to the 
amendment: Solicitor General Allen Winsor, allen.winsor@myfloridalegal.com, (850) 
414-3688; Daniel Nordby, former General Counsel to the Florida House of 
Representatives and House Speaker Will Weatherford, now in private practice with 
Shutts & Bowen, dnordby@shutts.com, (850) 521-0600; George T. Levesque, General 
Counsel to the Florida Senate and Senate President Don Gaetz, at 
levesque.george@flsenate.gov, (850) 487-5237. 

 

2. Mummaw v. Mummaw, Case No. 1D13-4175 (reported at 2014 WL 2889750 (Fla. 1st 
DCA June 26, 2014) (PCA in favor of former wife in former husband’s appeal from 
dissolution judgment setting alimony; pro bono representation). 

Trial counsel for former wife: Adam J. Kohl, Law Offices Of Kohl And Smith, 
ajk@kohlandsmith.com, (904) 230-3200. Trial and appellate counsel for former husband: 
Lori S. Re’, lorisreattorney@gmail.com, (904) 278-6570. 

 

3.  Louis Weltman & Phoenix Realty v. Stephen C. Riggs & Heritage FFR, Case No. 
1D14-614 (reported at 141 So. 3d 729 (Fla. 1st DCA July 7, 2014)) (defense of 
temporary injunction in dispute over ownership and control of real estate develoopment 
and management company). 

Trial counsel & appellate co-counsel for Plaintiffs, Riggs & Heritage: Ben Gordon, Keefe, 
Anchors & Gordon, P.A., bgordon@kaglawfirm.com, (850) 863-1974. Opposing counsel 
at trial and appeal: Brian C. Bohm, Williams, Gautier, Gwynn, DeLoach, & Sorensen, 
P.A., bbohm@wggdlaw.com, (850) 386-3300. 

 

4.  Kearney v. Kearney, Case No. SC13-307, 1D12-754 (reported at 129 So. 2d 381 
(Fla. 1st DCA 2013), rev. den., 2014 WL 3478898 (Fla. July 8, 2014)) (denial of 
discretionary review after First DCA affirmed judgment upholding postnuptial agreement 
in favor of former wife and distribution of property in significant marital estate). 

Trial and appellate co-counsel for former wife: Jerome M. Novey, Shannon L. Novey & 
Christin F. Gonzalez, Novey Law, Jerome.novey@noveylaw.com, 
Shannon.novey@noveylaw.com, Christin.gonzalez@noveylaw.com, (850) 224-4000. 

Opposing counsel on appeal: Peter D. Webster and Christine Davis Graves, Carlton 
Fields, P.A., pwebster@carltonfields.com, cgraves@carltonfields.com, (850) 513-3600. 

 

5.  Morris v. Dr. Hamilton & UFBOT, Case No. 2D13-989 (reported at 145 So. 3d 842 
(Fla. 2d DCA July 9, 2014) (PCA in favor of UFBOT physician against whom plaintiff in 
wrongful death action sought personal liability and punitive damages). 
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Trial counsel for Dr. Hamilton: David Doyle, Gray Robinson, david.doyle@gray-
robinson.com, (407) 843-8880. Opposing counsel for plaintiff at trial and on appeal: Paul 
McCaskill, David & Philpot, P.L., paulnole2002@yahoo.com, (407) 830-5050. 

 

6.  Dewrell v. Dewrell, Case Nos. 1D13-4914, 1D14-611 (consolidated), reported at 2014 
WL 3557806 (Fla. 1st DCA July 16, 2014) (PCA and fees awarded in favor of personal 
representative in probate dispute brought by family member). 

Trial counsel for the PR: Brad Herndon, Bherndon@bherndonlaw.com, (850) 226-6601. 
Opposing counsel, plaintiff/appellant representing himself, Tracey Dewrell, Dewrell & 
Sacks, LLP, tracey@dewrell.com, (239) 261-8600. 

 

  

27b. For your last 6 cases, which were settled in mediation or settled without mediation or 
trial, list the names and telephone numbers of trial counsel on all sides and court case 
numbers (include appellate cases). 

  

Based on my records and recollection, I have had only three appellate proceedings that 
were resolved short of judicial disposition.  

 

1.  Herndon v. Shands Teaching Hospital & Clinics, Inc., Case No. 1D12-841 (Alachua 
County Circuit Court Case No. 01-08-CA-1804) (plaintiff appealed a summary final 
judgment in favor of Shands, but voluntarily dismissed the appeal before filing any 
briefs).  

Trial counsel for my client, Shands: Dale Paleschic, Dell Graham, PA, Gainesville, (352) 
372-4381, dpaleschic@dellgraham.com.  

Opposing counsel on appeal: Courtney Brewer at The Mills Firm, Tallahassee (850) 270-
2474; cbrewer@mills-appeals.com.  

Opposing counsel at trial: Helen Spohrer, Jacksonville, (904) 209-6501. 

 

2.  Shands Teaching Hosp. & Clinics, Inc. v. Dunn, Case No. 1D11-4803 (Alachua 
County Circuit Court Case No. 01-03-CA-3880) (appeal by University of Florida Board of 
Trustees from order denying intervention - appeal dismissed after underlying wrongful 
death claim was settled on remand after Shands had won appeal granting it a new trial). 

Trial counsel for my client, UFBOT: Bill Fuller, Fuller Mitchell etc., Tallahassee, (850) 
222-0770, wfuller@fmhslaw.com. 

Trial counsel for Shands: John Jopling, Dell Graham, Gainesville, (352) 372-4381, 
jjopling@dellgraham.com. 

Opposing counsel on appeal: Rebecca Creed, Creed & Gowdy, Jacksonville, (904) 350-
0086, rcreed@appellate-firm.com. 
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Opposing counsel at trial: Alan McMichael, solo practice in Gainesville, (352) 375-4449, 
alan@alanmcmichael.com; Jimmy Gustafson, Searcy Denney, Tallahassee, (850) 224-
7600, jwg@searcylaw.com. 

 

3.  Shands Teaching Hosp. & Clinics, Inc. v. Dannemann, Case No. 1D11-3076 
(Alachua County Circuit Court Case No.  01-07-CA-3643 K) (certiorari review of order 
compelling corporate representative deposition; stipulated dismissal following settlement 
of underlying medical negligence claim). 

Trial counsel for my client, Shands: Eric Gibbs, Estes Ingram Foels & Gibbs, Orlando, 
(407) 481-9449, epg@eifg-law.com. 

Opposing counsel for plaintiff at trial: Robert Perry, Gainesville, (352) 373-4141, 
rmperry@pvlawyers.com. 

Opposing counsel for plaintiff on appeal: Jim Taylor, Keystone Heights, (352) 473-8088, 
jtaylor@taylorandtaylorpa.com. 

 

27c. During the last five years, how frequently have you appeared at administrative hearings?  
0 average times per month 

27d. 

 

During the last five years, how frequently have you appeared in Court?   
8 appellate oral arguments and approx. 3 trial court hearings in the last five years. 
average times per month 

27e. During the last five years, if your practice was substantially personal injury, what 
percentage of your work was in representation of plaintiffs?  0%                Defendants?          
100% 

28. If during any prior period you have appeared in court with greater frequency than during 
the last five years, indicate the period during which this was so and give for such prior 
periods a succinct statement of the part you played in the litigation, numbers of cases 
and whether jury or non-jury. 

 N/A. 
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29. For the cases you have tried to award in arbitration, during each of the past five years, 
indicate whether you were sole, associate or chief counsel. Give citations of any 
reported cases. 

 N/A. 

30. List and describe the six most significant cases which you personally litigated giving 
case style, number and citation to reported decisions, if any. Identify your client and 
describe the nature of your participation in the case and the reason you believe it to be 
significant. Give the name of the court and judge, the date tried and names of other 
attorneys involved. 

 1.  Advisory Opinion To The Attorney General Re: Use Of Marijuana For Certain Medical 
Conditions, Case No. SC13-2006 (reported at 132 So. 3d 786 (Fla. Jan. 27, 2014)) 
(represented five entities opposing proposed constitutional amendment 2 on Nov. 2014 
ballot, and held primary responsibility for preparation of initial and answer briefs in 
supreme court advisoryopinion proceeding with input from former Justice Ken Bell as co-
counsel). This case is significant because it has the potential to legalize the use of 
marijuana for medical conditions in Florida, and because the supreme court's 4-3 opinion 
approving the amendment for placement on the ballot strayed beyond the plain language 
of the amendment and relied upon a re-interpretation of the language, which is 
unprecedented and likely to present problems in future initiative cases. [Initial Brief is 
attached.] 

Co-counsel in the advisory opinion proceeding, former Justice Ken Bell, now with 
Gunster, kbell@gunster.com, (850) 521-1980. Counsel for the Sponsor, Jon L. Mills, at 
jmills@bsfllp.com, (352) 273-0835. Counsel for other parties also opposed to the 
amendment: Solicitor General Allen Winsor, allen.winsor@myfloridalegal.com, (850) 
414-3688; Daniel Nordby, former General Counsel to the Florida House of 
Representatives and House Speaker Will Weatherford, now in private practice with 
Shutts & Bowen, dnordby@shutts.com, (850) 521-0600; George T. Levesque, General 
Counsel to the Florida Senate and Senate President Don Gaetz, at 
levesque.george@flsenate.gov, (850) 487-5237.  

 

2.  University of Florida Board of Trustees v. Stone, 92 So. 3d 264 (Fla. 1st DCA 2012) 
(Case No. 1D11-1951; Alachua County Circuit Court Case No. 01-05-CA-4098, Judge 
Victor L. Hulslander; tried November 1-12, 2010). My client, UFBOT, appealed an 
adverse judgment entered on a jury verdict against it in a wrongful death case. The First 
District reversed and remanded for a new trial on legal grounds, finding that the trial 
court had erred in refusing to apply Good Samaritan Act immunity and had erred in 
misapplying the Linn v. Fossum hearsay standard. This case is significant not only 
because it was a good result for my client, but because it added to the law of Florida in a 
case of first impression on the interpretation of Good Samaritan Act immunity. 

Trial counsel for my client, UFBOT: David Doyle, Gray Robinson, Orlando (407) 843-
8880, ddoyle@gray-robinson.com. 

Opposing counsel for plaintiff at trial: Mark Avera, Gainesville, (352) 372-9999, 
mavera@avera.com. 

Opposing counsel for plaintiff on appeal: Sharon Proctor, Lake St. Louis, MO, (636) 695-
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4120, sharon@proctorappellatelaw.com. 

 

3.  Bohannon v. Shands Teaching Hospital & Clinics, Inc., 983 So. 2d 717 (Fla. 1st DCA 
2008) (Case No. 1D06-6594; Alachua County Circuit Court Case No. 01-2005-CA-3664; 
Judge David L. Reiman). This is a seminal case of first impression rejecting efforts to 
use Chapter 415, Florida Statutes, the Adult Protective Services Act, as a substitute for 
tort claims arising out of alleged medical negligence and governed by chapter 766, 
Florida Statutes. The case is significant as a case of first impression and because it 
reaffirms the importance of extending to healthcare providers the substantive and 
procedural protections afforded by statute in all medical negligence claims. 

Trial counsel for my client, Shands: Eric Gibbs, Estes, Ingram, Foels & Gibbs, Orlando, 
(407) 481-9449, epg@eifg-law.com. 

Opposing counsel for plaintiff on appeal: Roy L. Glass, St. Petersburg, (727) 384-8888, 
lroyglas@tampabay.rr.com.  

Opposing counsel for plaintiff at trial: Tom Edwards, Jacksonville, (904) 399-1609, 
tse@edwardsragatz.com.   

 

4.  Shands Teaching Hospital & Clinics, Inc. v. Dunn, 977 So. 2d 594 (Fla. 1st DCA 
2007) (Case No. 1D06-4086; Alachua County Circuit Court Case No. 01-03-CA-3880, 
Judge David L. Reiman; tried June 2006).  In this wrongful death case, the First DCA 
reversed the judgment adverse to my client and remanded for a new trial. This case is 
significant because it was an important victory for my client, and also because it 
amplified key provisions of the Evidence Code involving habit and routine evidence, and 
has been cited repeatedly for those propositions. 

Trial counsel for my client, Shands: John Jopling, Dell Graham, Gainesville, (352) 372-
4381. 

Opposing counsel for plaintiff on appeal: Rebecca Creed, Creed & Gowdy, Jacksonville, 
(904) 350-0075. 

Opposing counsel for plaintiff at trial: Alan McMichael, Gainesville, (352) 375-4449. 

 

5.  Advisory Opinion to the Attorney General re Protect People, Especially Youth, from 
Addiction, Disease, and Other Health Hazards of Using Tobacco, 926 So. 2d 1186 (Fla. 
2006) (Case Nos. SC05-1897, SC05-2098).  This citizens' initiative case succeeded in 
placing on the ballot a comprehensive constitutional amendment requiring funding and 
designating effective content of anti-tobacco programs directed particularly at young 
people in Florida.  I was heavily involved throughout the process and was a principal 
drafter of the amendment as well as the briefs defending it before the Florida Supreme 
Court.  This case is significant because the passage and implementation of this 
amendment have produced substantial gains in public health and in discouraging young 
people from using tobacco. 

My client was a political committee called Floridians for Youth Tobacco Education, 
consisting of the American Cancer Society, American Heart Association, and American 
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Lung Association. 

Opposing counsel: No briefs were filed in opposition to this amendment.  

 

6.  Advisory Opinion to the Attorney General re Protect People from the Health Hazards 
of Second-Hand Smoke, 814 So. 2d 415 (Fla. 2002).  I participated from the very 
beginning in the process of deciding what kind of an amendment to propose, all the way 
through the election and subsequent rulemaking.  I was a principal drafter of the 
amendment as well as the briefs successfully defending it in the Florida Supreme Court. 
The court's approval of this citizens' initiative, and the voters' subsequent approval of it 
at the polls, substantially improved Florida's laws limiting exposure to second-hand 
smoke. It has produced objectively verified public health benefits. 

Client: Smoke-Free for Health, Inc., the political committee sponsoring the amendment 
(a coalition including the American Cancer Society, American Heart Association, and 
American Lung Association).  

Opposing counsel were Barry Richard of Greenberg Traurig in Tallahassee 
(richardb@gtlaw.com, (850) 222-6891), and Warren Husband and Steve Metz of Metz, 
Husband & Daughton P.A. in Tallahassee ((850) 205-9000; whh@metzlaw.com and 
swm@metzlaw.com).   

 

31. Attach at least one example of legal writing which you personally wrote. If you have not 
personally written any legal documents recently, you may attach writing for which you 
had substantial responsibility.  Please describe your degree of involvement in preparing 
the writing you attached. 

 Attached please find the initial brief in the medical marijuana amendment case, Florida 
Supreme Court Case No. SC13-2006 (reported at 132 So. 2d 786 (Fla. Jan. 27, 2014). 

 

PRIOR JUDICIAL EXPERIENCE OR PUBLIC OFFICE: 
 

32a. Have you ever held judicial office or been a candidate for judicial office? If so, state the 
court(s) involved and the dates of service or dates of candidacy. 

 I applied for the vacancy on the First DCA created by the retirement of former Judge 
Booth in 2004 (to which Judge Thomas was appointed); and for the vacancy on the First 
DCA created by the retirement of former Judge Davis in 2013 (to which Judge 
Osterhaus was appointed). I was interviewed both times, was nominated by this JNC in 
2013, and made it to the final 3 candidates who interviewed with Governor Scott (along 
with now-Judge Tim Osterhaus and Judge Del Wallace). 

32b. List any prior quasi-judicial service: 

 Dates  Name of Agency Position Held 
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 Types of issues heard:       
   

32c. Have you ever held or been a candidate for any other public office? If so, state the office, 
location and dates of service or candidacy. 

 No. 

32d. If you have had prior judicial or quasi-judicial experience, 

 (i) List the names, phone numbers and addresses of six attorneys who appeared 
before you on matters of substance. 

 N/A. 

 (ii) Describe the approximate number and nature of the cases you have handled 
during your judicial or quasi-judicial tenure. 

 N/A. 

 (iii) List citations of any opinions which have been published. 

 N/A. 

 (iv) List citations or styles and describe the five most significant cases you have tried 
or heard. Identify the parties, describe the cases and tell why you believe them to 
be significant. Give dates tried and names of attorneys involved. 

 N/A. 

 (v) Has a complaint about you ever been made to the Judicial Qualifications 
Commission? If so, give date, describe complaint, whether or not there was a 
finding of probable cause, whether or not you have appeared before the 
Commission, and its resolution. 

 N/A. 

 (vi) Have you ever held an attorney in contempt? If so, for each instance state name 
of attorney, approximate date and circumstances. 

 N/A. 

 (vii) If you are a quasi-judicial officer (ALJ, Magistrate, General Master), have you ever 
been disciplined or reprimanded by a sitting judge?  If so, describe. 

 N/A. 

BUSINESS INVOLVEMENT: 

33a. If you are now an officer, director or otherwise engaged in the management of any 
business enterprise, state the name of such enterprise, the nature of the business, the 
nature of your duties, and whether you intend to resign such position immediately upon 
your appointment or election to judicial office. 

 Kelsey Appellate Law Firm, P.A., private law firm, sole shareholder/principal, yes. 
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33b. Since being admitted to the Bar, have you ever been engaged in any occupation, 
business or profession other than the practice of law? If so, give details, including dates. 

 No. 

33c. State whether during the past five years you have received any fees or compensation of 
any kind, other than for legal services rendered, from any business enterprise, 
institution, organization, or association of any kind. If so, identify the source of such 
compensation, the nature of the business enterprise, institution, organization or 
association involved and the dates such compensation was paid and the amounts. 

 No. 

POSSIBLE BIAS OR PREJUDICE: 

34. The Commission is interested in knowing if there are certain types of cases, groups of 
entities, or extended relationships or associations which would limit the cases for which 
you could sit as the presiding judge. Please list all types or classifications of cases or 
litigants for which you as a general proposition believe it would be difficult for you to sit 
as the presiding judge. Indicate the reason for each situation as to why you believe you 
might be in conflict. If you have prior judicial experience, describe the types of cases 
from which you have recused yourself. 

 None, other than recusals required under the Code of Judicial Conduct for former clients 
and close professional relationships. 

MISCELLANEOUS: 

35a. Have you ever been convicted of a felony or a first degree misdemeanor? 

Yes       No No. If “Yes” what charges?       

 Where convicted?       Date of Conviction:       

35b. Have you pled nolo contendere or pled guilty to a crime which is a felony or a first 
degree misdemeanor? 

Yes       No No. If “Yes” what charges?       

 Where convicted?       Date of Conviction:       

35c. Have you ever had the adjudication of guilt withheld for a crime which is a felony or a 
first degree misdemeanor? 

Yes       No No. If “Yes” what charges?       

 Where convicted?       Date of Conviction:       

36a. Have you ever been sued by a client? If so, give particulars including name of client, 
date suit filed, court, case number and disposition. 

 No. 

36b. Has any lawsuit to your knowledge been filed alleging malpractice as a result of action or 
inaction on your part? 

 No. 
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36c. Have you or your professional liability insurance carrier ever settled a claim against you 
for professional malpractice? If so, give particulars, including the amounts involved. 

 No. 

37a. Have you ever filed a personal petition in bankruptcy or has a petition in bankruptcy 
been filed against you? 

 No. 

37b. Have you ever owned more than 25% of the issued and outstanding shares or acted as 
an officer or director of any corporation by which or against which a petition in 
bankruptcy has been filed? If so, give name of corporation, your relationship to it and 
date and caption of petition. 

 No. 

38. Have you ever been a party to a lawsuit either as a plaintiff or as a defendant? If so, 
please supply the jurisdiction/county in which the lawsuit was filed, style, case number, 
nature of the lawsuit, whether you were Plaintiff or Defendant and its disposition. 

 None other than divorce as noted above. 

39. Has there ever been a finding of probable cause or other citation issued against you or 
are you presently under investigation for a breach of ethics or unprofessional conduct by 
any court, administrative agency, bar association, or other professional group. If so, give 
the particulars. 

 No. 

40. To your knowledge within the last ten years, have any of your current or former co-
workers, subordinates, supervisors, customers or clients ever filed a formal complaint or 
formal accusation of misconduct against you with any regulatory or investigatory agency, 
or with your employer?  If so, please state the date(s) of such formal complaint or formal 
accusation(s), the specific formal complaint or formal accusation(s) made, and the 
background and resolution of such action(s).  (Any complaint filed with JQC, refer to 
32d(v). 

 No. 

41. Are you currently the subject of an investigation which could result in civil, administrative 
or criminal action against you?  If yes, please state the nature of the investigation, the 
agency conducting the investigation and the expected completion date of the 
investigation. 

 No. 

42. In the past ten years, have you been subject to or threatened with eviction proceedings? 
If yes, please explain. 

 No. 

43a. Have you filed all past tax returns as required by federal, state, local and other 
government authorities? 

 Yes   No    If no, please explain.        
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43b. Have you ever paid a tax penalty? 

 

Yes   No    If yes, please explain what and why.  

Underestimated 
self-employment tax 
in 2002/03 (approx. 
$300 penalty); Nov. 
2012 withholding 
paid in full but 3 
weeks late due to 
EFT error ($335 
penalty); one 
Florida quarterly 
unemployment tax 
return with no tax 
due was filed late 
($50 penalty). 

43c. Has a tax lien ever been filed against you? If so, by whom, when, where and why? 

 No. 

HONORS AND PUBLICATIONS: 

44. If you have published any books or articles, list them, giving citations and dates. 

 Please see attached resume. 

45. List any honors, prizes or awards you have received. Give dates. 

 Please see attached resume. 

46. List and describe any speeches or lectures you have given. 

 Please see attached resume. 

47. Do you have a Martindale-Hubbell rating?  Yes    If so, what is it?      No   

 AV 

PROFESSIONAL AND OTHER ACTIVITIES: 

48a. List all bar associations and professional societies of which you are a member and give 
the titles and dates of any office which you may have held in such groups and 
committees to which you belonged. 

 See attached resume. 

48b. List, in a fully identifiable fashion, all organizations, other than those identified in 
response to question No. 48(a), of which you have been a member since graduating 
from law school, including the titles and dates of any offices which you have held in each 
such organization. 

 Timberlane church of Christ, Tallahassee, FL (member, occasional Sunday School 
teacher, youth group chaperone and bus driver - I got my commercial driver license so I 
could drive the church bus for youth group trips and to pick up people from the homeless 
shelter and Hope Community to attend church services). 
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Tallahassee Bar Association, general member, 1988-90. 

Tree House (Tallahassee shelter for abused children), advisory board member, 1990-92.

Begin Exploring New Directions (BEND), advisory board member of program sponsored 
by Tallahassee Community College for women re-entering the workforce, 1992. 

48c. List your hobbies or other vocational interests. 

 Being a good mother to my daughter has been a primary focus of my personal life for 21 
years. I am also active with my church, particularly youth and college group activities 
and ladies' events. I enjoy reading, antiquing, gardening, and writing. 

48d. Do you now or have you ever belonged to any club or organization that in practice or 
policy restricts (or restricted during the time of your membership) its membership on the 
basis of race, religion, national origin or sex? If so, detail the name and nature of the 
club(s) or organization(s), relevant policies and practices and whether you intend to 
continue as a member if you are selected to serve on the bench. 

 No. 

48e. Describe any pro bono legal work you have done. Give dates. 

 1988-93, certified Guardian Ad Litem; responsible for several cases both as a Guardian 
and as legal counsel representing other Guardians.  In the Interest of M.R., 565 So. 2d 
371 (Fla. 1st DCA 1990) (appellate lawyer for GAL in contested termination of parental 
rights case); In the Interest of J.C., 548 So. 2d 1161 (Fla. 2d DCA 1989) (argued juvenile 
delinquency case to secure juvenile's right to psychological treatment); In the Interest of 
T.S. and D.S., Leon County Circuit Court Case No. 90-172 (appointed guardian of 
pregnant 11-year-old girl who alleged a relative had impregnated her; nearly ten years 
later, the alleged perpetrator was shot and killed by police in a domestic dispute also 
involving the same girl). 

 

1995-2004, multiple pro bono cases through H&K's Community Services Team, for 
which I was awarded The Florida Bar's Pro Bono award jointly with the head of the CST, 
Steve Hanlon. Cases: State v. Arthur Florida, 894 So. 2d 941 (Fla. 2005) (appointed by 
supreme court to represent inmate on double jeopardy violation arising out of conviction 
for both aggravated battery and attempted second degree murder for the same single 
act in a single criminal episode); Sancho v. Smith, 830 So. 2d 856 (Fla. 1st DCA 2002) 
(predominantly pro bono basis; challenge to the proposed constitutional amendment that 
changed Florida's cruel or unusual punishment clause to a cruel "and" unusual 
punishment clause); Olive v. Maas, 811 So. 2d 644 (Fla. 2002) (establishing that trial 
courts have the inherent authority to exceed statutory "caps" on compensable hours and 
costs available to private attorneys representing death-sentenced inmates in post-
conviction proceedings); Maas v. Olive, 992 So. 2d 196 (Fla. 2008) (challenging the 
amended statute); Mitchell v. Moore, 786 So. 2d 521 (Fla. 2001) (establishing that 
copying requirements of Prisoner Indigency Statute were unconstitutional); Moore v. 
Moore, 655 So. 2d 160 (Fla. 1st DCA 1995) (defending the president of a local domestic 
violence shelter against sanctions imposed by a trial judge who was displeased when 
she assisted an abuse victim in connection with an injunction against domestic violence, 
for which conduct the shelter president was ultimately exonerated); Melvin v. State, 645 
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So. 2d 448 (Fla. 1994) (Court-appointed appellate representation of prisoner challenging 
his voluntary plea agreement on double jeopardy grounds). 

 

2005-present, pro bono representation of several friends and church members in 
unreported matters including timeshare scam issues, family law, real estate, and 
contract problems. I also handled an appeal pro bono for a friend involved in a domestic 
violence matter, resulting in a favorable reported decision, G.C. v. R.S., 71 So. 3d 164 
(Fla. 1st DCA 2011); and successfully represented the former wife pro bono in her former 
husband's appeal challenging the alimony award, Mummaw v. Mummaw, Case No. 
1D13-4175 (reported at 2014 WL 2889750 (Fla. 1st DCA June 26, 2014) (PCA).  

From late 2013 to the present, I have worked with the No on 2 campaign opposing the 
medical marijuana amendment, providing pro bono legal support and advice on 
campaign and advertising issues, and speaking to newspaper editorial boards, other 
media representatives, and community groups about the amendment.  

SUPPLEMENTAL INFORMATION: 

49a. Have you attended any continuing legal education programs during the past five years? 
If so, in what substantive areas? 

 Yes, I have earned 89.5 hours of CLE credit in the past five years, virtually all in 
appellate practice. 

49b. Have you taught any courses on law or lectured at bar association conferences, law 
school forums, or continuing legal education programs? If so, in what substantive areas?

 Yes, appellate practice; see attached resume. 

50. Describe any additional education or other experience you have which could assist you 
in holding judicial office. 

 I have 26 continuous years' worth of experience in appellate practice, in a variety of 
settings ranging from the largest law firm in Florida to my current solo practice, with 
small-firm experience in between.  I have substantial administrative skills from running 
my own law firm, serving as an active officer on the Appellate Inn of Court, as co-
subcommittee chair on the Appellate Court Rules Committee, as Editor In Chief of the 
Florida Law Review, and from my pre-law employment. I have 55 years' worth of life 
experience, from which I continually learn a great deal and develop expanded 
perspectives about the law and the practice of law, and about other people and myself.  

51. Explain the particular potential contribution you believe your selection would bring to this 
position. 

 As an appellate lawyer with 26 years' experience, I do in all of my cases what judges are 
required to do for each of their cases: identify and assess the relevant facts and law, 
apply the law to the facts, reach a conclusion about the case, and present the conclusion 
in writing.  I am detail-oriented and conscientious, with the important ability to see the big 
picture of a case and its potential impact on other cases. My substantive experience in 
trial and appellate courts and my many years of in-depth involvement in issues facing 
business, industry, and professions can bring a fresh perspective to the Court. I can do 
the job and do it well, helping the Court discharge its duty effectively and efficiently. 
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I have a good judicial demeanor. I am thoughtful, patient, polite, and not given to 
arrogance. I have the temperament and experience to devote myself to many continuous 
hours of reading records, briefs, memos, and case law; and deliberating each case, 
before reaching a decision. I am collegial and a consensus-builder. I will be respectful to 
advocates appearing before the Court as well as to my colleagues on the Court, working 
to promote positive relationships and communication among judges; between judges 
and Court staff; and between the Court, the public, and the Bar. 

I am unlike many other lawyers, however, because I was born into a family that was not 
educated or rich by worldly standards, but was rich in godliness and character. My 
parents raised me and my three siblings, one of whom was born profoundly deaf, on my 
father's blue-collar jobs. We were expected to create our own opportunities and still 
share what we had with others. Scholarships allowed me to become the first in my family 
to graduate from college and graduate school. I consider myself very privileged, and I 
recognize the obligations that come with privilege. I have long dreamed of serving on the 
Court and would make the very most of the opportunity. 

52. If you have previously submitted a questionnaire or application to this or any other 
judicial nominating commission, please give the name of the commission and the 
approximate date of submission. 

 First DCA JNC, October 2004 application for vacancy created by retirement of Judge 
Booth; and February 2013, application for vacancy created by retirement of Judge Davis.

53. Give any other information you feel would be helpful to the Commission in evaluating 
your application. 

 I believe I represent what the Governor has sought in judges. I made it to the final three 
under my last application in 2013 and interviewed with Governor Scott.  

I  have developed mutually-respectful relationships with others who hold different 
political views and different faith traditions. I believe the law transcends political, 
religious, and social differences. 

I believe service is the highest form of leadership. 

I believe in the relentless pursuit of excellence.  I want to get it right, whatever I'm doing. 
I am a very good lawyer and a very good writer. 

I am straightforward and pragmatic. I avoid posturing and showmanship. I also have a 
good sense of humor, and believe it is important to be able to view circumstances from 
broad perspectives. 

I believe in the pursuit of truth and justice for all parties in all legal proceedings. I believe 
the law has its own independent existence that must be acknowledged and honored, 
and is not merely a tool for the ad hoc convenience of legal advocates or to advance any 
particular agenda. 

I believe in giving back. I have always participated in service to the profession and the 
community through teaching, lecturing, mentoring, charitable endeavors, fundraising, 
and church activities. I regularly teach and lecture on appellate practice topics. I have 
worked with children's outreach and literacy programs in local schools, done hands-on 
labor and provided financial support to children's homes and homes for developmentally 
disabled adults, and actively supported service and mission work through my church. I 
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have invested substantial time in the No on 2 campaign. My participation in all charitable 
and community activities includes investment of my time and physical effort, and not 
merely my money.  As a member of the Court I would continue to work in the community 
and would participate in legal education programs and professionalism efforts such as 
the Inns of Court. We need them. 

REFERENCES: 

54. List the names, addresses and telephone numbers of ten persons who are in a position 
to comment on your qualifications for judicial position and of whom inquiry may be made 
by the Commission. 

 Kenneth B. Bell 

Gunster 

215 S. Monroe St., Ste. 601 

Tallahassee, FL 32301 

Office (850) 521-1980 

Cell (850) 776-8377 

kbell@gunster.com 

 

Sandy D'Alemberte 

Patsy Palmer 

Partners, D'Alemberte & Palmer, PLLC 

Post Office Box 10029 

Tallahassee, FL 32302-2029 

Law firm phone: (850) 325-6292 

FSU phone:  (850) 644-0800 

dalemberte@dalemberteandpalmer.com 

palmer@dalemberteandpalmer.com 

 

David O. Doyle, Jr. 

Gray Robinson, P.A. 

301 E. Pine St., Ste. 1400 

Orlando, FL 32801 

Office (407) 843-8880 

Cell (407) 414-7172 

ddoyle@gray-robinson.com 
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Stephen Grimes (850) 425-5661 

Jerome Hoffman (850) 425-5654 

Larry Sellers (850) 425-5670 

Holland & Knight LLP 

PO Drawer 810 

Tallahassee, FL 32302 

stephen.grimes@hklaw.com 

jerome.hoffman@hklaw.com 

larry.sellers@hklaw.com 

 

 

Hon. Harvey L. Jay, III 

Circuit Judge 

Duval County Circuit Court 

501 W. Adams St., Rm 7196 

Jacksonville, FL 32202-4603 

(904) 255-1234 

 

 

Randall C. Jenkins 

President, Healthcare Education Insurance Company 

Administrator Self-Insurance Programs 

Clinical Associate Professor University of Florida 

Department of Health Services Research, Management and Policy  

P.O. Box 112735 

Gainesville, FL  32611-2735 

(352) 273-7237 

jenkinsr@ufl.edu 
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John Jopling 

Managing Partner 

Dell Graham, P.A. 

203 NE 1ST St 

Gainesville, FL 32601-5367 

(352) 372-4381 

jjopling@dellgraham.com 

 

Hon. Charles J. Kahn, Jr. 

Magistrate Judge 

United States District Court 

Northern District of Florida 

Pensacola Division 

One North Palafox St. 

Pensacola, FL 32502 

(850) 470-3090 

 

Larry Keefe 

Michelle Anchors 

Keefe Anchors & Gordon P A  

2113 Lewis Turner Blvd Ste 100 

Fort Walton Beach, FL 32547-1379 

(850) 863-1974 

lkeefe@kaglawfirm.com 

manchors@kaglawfirm.com 
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Susan L. Kelsey 
Appellate Practice 

Kelsey Appellate Law Firm, P.A. 
Tallahassee, Florida 

susanappeals@embarqmail.com 
(850) 681-3511 

 
Experience 
Kelsey Appellate Law Firm, P.A. 2007-present 
 Solo appellate practice 
 
Anchors Smith Grimsley, P.L. 2005 – 2007 
 Partner, appellate practice and litigation 
 
Holland & Knight LLP  1988-2005 
 Partner, 1995-2005, appellate practice and litigation  
 
• Bar admissions: Florida Supreme Court, United States Supreme Court, United 

States Court of Appeals for the Eleventh Circuit, United States District Court for 
the Northern and Middle Districts of Florida 

• Extensive appellate experience in briefing and oral arguments in both state and 
federal court, and principal author of several United States Supreme Court 
certiorari petitions 

• Substantial experience in medical negligence defense, initiative petitions, 
constitutional law, and administrative law 

• Litigation support for preparation of significant legal memoranda and trial briefs 
• Law firm loss prevention counsel experience including conflicts of interest and 

other ethics issues 
• Significant pro bono legal work, civic, and community activities 
 
Education 

J.D. 1988, University of Florida College of Law, Law Review Editor-in-Chief 
 
B.A. Communications 1980, Freed-Hardeman Univ., Henderson, TN, magna cum laude 
 
1977 Karns High School, Knoxville, TN, co-valedictorian 
 
Professional Honors and Activities 
• Martindale-Hubbell rating, 2000-present:  AV  
 Bar Register of Preeminent Women Lawyers, 2013 
 
• Best Lawyers In America, 2013-14 
 
• Florida Super Lawyers, 2006-14 
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• Florida Legal Elite, 2004 through 2011 (top 1.6% of Florida lawyers, Florida 
Trend magazine) 
 

• First District Appellate American Inn of Court: President and Master, 2009-10 
(first woman president and only woman president to date); Executive Committee 
Officer and Master member, 2008-14; Platinum Achieving Excellence Award 
given to First District Inn of Court from the American Inns of Court national parent 
organization, 2012-14; executive officer responsible for ensuring compliance with 
Achieving Excellence standards. 
 

• Member, The Federalist Society 
 
• Allied Attorney, Alliance Defending Freedom 
 
• Member, The Florida Bar Appellate Practice Section and The Florida Bar 
 General Practice, Small Firm and Solo Practice Section 
 
• Judge, Florida Law-Related Education moot court semifinals, 2009 

 
• Pro Bono Award, The Florida Bar Appellate Practice Section, 2004 (awarded        

jointly to me and my partner Stephen Hanlon for Community Services Team 
work) 

 
• Vice Chair, The Florida Bar Appellate Rules Committee, 1999-2004. 
  Subcommittees: Administrative Practice, Transition/Term Limits (chair). 
 
• Award for Outstanding Contribution by an Attorney to the Guardian Ad Litem 

program, Second Judicial Circuit, Leon County, Florida, 1990. 
 
• Leadership Tallahassee Class 8 graduate, 1991 
 
• Official Registry of the Who's Who of American Business Leaders (1992) 
 
• Who's Who Among Rising Young Americans (1991) 
 
• Who's Who listing for universities and for law schools (1988) 
 
• Book awards in Florida Constitutional Law, Legal Drafting, and Legal Counseling 
 
• University of Florida Law Review positions: Editor in Chief, summer & fall 1987 
  Title Standards Editor, spring 1987; Assistant Research Editor, 1986-87 
 
• UF College of Law Legal Research & Writing Instructor, 1987-88  
 
• Florida Blue Key 1987-88 
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Publications 
Improving Appellate Oral Arguments Through Tentative Opinions and Focus Orders, 
The Florida Bar Journal (forthcoming January 2015). 
 
Florida Appellate Practice, Jurisdiction and Review (The Florida Bar, 6th ed. 2006).  
 
Florida Appellate Practice Guide, Jurisdiction (The Florida Bar, 2002/03 ed.) (rewritten). 
 
The New & Improved APA: Another Question Answered,The Florida Bar Admin. L. S. 
Newsletter (Dec. 2001). 
 
The New And Improved APA: Three Questions, Three Answers, The Florida Bar Admin. 
L. S. Newsletter (Mar. 2001). 
 
The Record on Appeal: The Foundation for Appellate Review, Florida Association of 
Women Lawyers’  Journal (Winter 2000). 
 
Revising the Role of the Florida Supreme Court in Constitutional Initiatives, The Florida 
Bar J. (April 1997). 
 
The Hidden Diversity, Florida Association of Women Lawyers’ Journal (Spring 2001) 
(personal-experience article about the social importance of accommodating parental 
responsibilities in the legal profession). 
 
Lectures 
 
Annual guest lecturer, Florida State University College of Law, Legal Writing class, 
2004-present, "The Art of Appellate Advocacy.” Contact: Jennifer Parker LaVia, 
jlavia@law.fsu.edu, (850) 570-8069. 
 
Annual panel speaker, The Florida Bar CLE Seminar "Practicing Before the Florida 
Supreme Court," 2004-12, 2014 (topic:  supreme court jurisdiction).  
Contacts: (2014 seminar) Rachel Nordby, Phone 850-414-3300, Email: 
Rachel.Nordby@myfloridalegal.com; (2004-12 seminars) Joe Mellichamp, Phone: 850-
508-3614, Email: mellstar@aol.com.  
 
Appellate seminar speaker, “Legal Service Appellate Training Seminar,” presented 
jointly by First DCA lawyers and staff members and members of the Appellate Inn of 
Court, November 8, 2011.  Free seminar for pro bono attorneys, public defender and 
state attorney lawyers.  Topic: Record on Appeal. 
 
Appellate seminar speaker April 2013.  Appellate training seminar provided by Appellate 
Inn of Court judges and members to pro bono attorneys with Jacksonville Area Legal 
Aid and other pro bono invitees. Topic: Preserving the Record on Appeal. 
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Appellate practice CLE seminar, "Florida Appellate Strategies: Victory from the Jaws of 
Defeat," Sept. 28, 2000, Orlando, FL (principal organizer and lecturer for seminar open 
to all members of the Florida Bar, presented by the Holland & Knight Institute). 
 
Appellate practice CLE seminar, "Onward and Upward – Florida Appellate Procedure," 
July 13, 2000  (Holland & Knight Institute video CLE program broadcast firmwide). 
 
Appellate practice CLE seminar, "The Role of The Appellate Lawyer & Setting a Solid 
Foundation for Appellate Review," July 6, 2000 (Holland & Knight Institute video CLE 
program broadcast firmwide). 
 
 
 
Appellate Cases Filed/Counsel of Record Statistics 
 
Florida Supreme Court  90 cases 
First DCA    245 
Second DCA    6 
Third DCA    1 
Fourth DCA    1 
Fifth DCA    9 
SCOTUS    5 
11th Cir.    3 
2nd Cir. (NY)    1 
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IN THE SUPREME COURT OF FLORIDA 

 
Case No. SC13-2006 

 
 

Upon Request From the Attorney General 
For An Advisory Opinion As To The 

Validity Of An Initiative Petition 
___________________________________________ 

 
 

ADVISORY OPINION TO THE ATTORNEY GENERAL RE: 
USE OF MARIJUANA FOR CERTAIN MEDICAL CONDITIONS 

 
_____________________________________________________ 

 
AMENDED 

INITIAL BRIEF OF OPPONENTS, 
FLORIDA CHAMBER OF COMMERCE, 

FLORIDA MEDICAL ASSOCIATION, 
FLORIDA POLICE CHIEFS ASSOCIATION, 

FLORIDA SHERIFFS ASSOCIATION, and 
SAVE OUR SOCIETY FROM DRUGS 

 
_____________________________________________________ 

 
 
KELSEY APPELLATE  CLARK, PARTINGTON, HART, 
 LAW FIRM, P.A.    LARRY, BOND & STACKHOUSE 
Susan L. Kelsey (FBN 772097)  Kenneth B. Bell (FBN 347035) 
P.O. Box 15786    One Pensacola Plaza, Suite 800 
Tallahassee, FL 32317   125 West Romana St. 
Ph. (850) 681-3511   Pensacola, FL 32502 
susanappeals@embarqmail.com Ph. (850) 434-9200  
      kenbell@cphlaw.com 
 

Co-Counsel for the Listed Opponents 
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STATEMENT OF THE CASE AND FACTS 

The Florida Attorney General has requested this Court’s advisory opinion on 

the validity of an initiative petition filed under article XI, section 3 of the Florida 

Constitution. The title of the proposed amendment is “Use of Marijuana for Certain 

Medical Conditions” (the “Medical Marijuana Amendment”). The sponsor of the 

amendment is a political committee called “People United for Medical Marijuana.” 

The two issues before the Court are whether the Medical Marijuana Amendment 

encompasses a single subject and matter directly connected therewith, and whether 

the ballot title and summary fairly and accurately advise voters of the chief purpose 

of the measure, are not misleading, and comply with specified word limits.1 The 

Court has jurisdiction. Art. V, § 3(b)(10), Fla. Const.2 

                                            
1 Article IV, section 10, of the Florida Constitution requires the Attorney General 
to "request the opinion of the justices of the supreme court as to the validity of any 
initiative petition circulated pursuant to Section 3 of Article XI." Section 16.061, 
Florida Statutes (2013), requires the Attorney General to petition this Court within 
30 days after receiving a qualifying initiative from the Secretary of State, 
"regarding the compliance of the text of the proposed amendment or revision with 
s. 3, Art. XI of the State Constitution and the compliance of the proposed ballot 
title and substance with s. 101.161."  
 
2 Article V, section 3(b)(10), of the Florida Constitution provides that "The 
supreme court … [s]hall, when requested by the attorney general pursuant to the 
provisions of Section 10 of Article IV, render an advisory opinion of the justices, 
addressing issues as provided by general law." 
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IDENTITIES OF THESE OPPONENTS 
 

These interested parties appear in opposition to the Medical Marijuana 

Amendment pursuant to this Court’s Scheduling Order dated October 28, 2013. A 

description of each of these opponents’ respective identities and interest is set forth 

below.  

The Florida Chamber of Commerce is a statewide business advocacy 

organization, representing the interests of Florida businesses and industry, the 

state’s largest federation of employers, and chambers of commerce and 

associations across the state. Each year, the Florida Chamber develops a Florida 

Business Agenda identifying changes seen as critical to secure Florida’s future, 

then works within all branches of government to effect those changes. The 

Chamber seeks to protect the nature of our Florida Constitution as a foundational 

document meant to provide for our basic rights and organization of government. 

The Florida Chamber therefore has a long-standing position of opposing 

constitutional amendments that can be handled by the legislature in statute or in the 

state budget, and opposes amendments that are deceptive and misleading to the 

public, such as the Medical Marijuana Amendment. 

The Florida Medical Association is a professional association dedicated to 

the service and assistance of Doctors of Medicine and Doctors of Osteopathic 

Medicine in Florida, who are medical doctors licensed under Chapters 458 and 459 
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of the Florida Statutes, respectively. The FMA represents more than 20,000 

physicians on issues of legislation and regulatory affairs, medical economics and 

education, public health, and ethical and legal issues. The FMA advocates for 

physicians and their patients to promote the public health, ensure the highest 

standards of medical practice, and to enhance the quality and availability of health 

care in the Sunshine State. 

The Florida Police Chiefs Association is the fourth largest state police chiefs 

association in the United States, and is composed of more than 750 of Florida’s top 

law enforcement executives. The FPCA promotes laws that enhance public safety 

and police protection; and provides expertise on public safety, criminal justice 

issues, and crime-fighting strategies for lawmaking, police training, and private 

security purposes. The FPCA has adopted a legislative position statement that it 

strongly opposes any and all proposals that would legalize or decriminalize the 

sale, possession, or use of marijuana. 

The Florida Sheriffs Association is a nonprofit association of Florida’s 67 

sheriffs, thousands of private businesses, and over 70,000 individuals. Its purpose 

is to enhance law enforcement goals and policies, including protecting Florida’s 

youth and promoting public safety, through legislative, educational, and charitable 

efforts throughout Florida. The Florida Sheriffs Association supports the status of 

real and synthetic marijuana and all related products, forms, substances, and 
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compounds as Schedule I drugs under the Federal Controlled Substances Act, for 

which the purchase, possession, sale, or distribution can result in a felony arrest. 

Save Our Society From Drugs is a national nonprofit organization based in 

St. Petersburg, Florida. It is committed to establishing, promoting, and enabling 

sound drug laws and policies that will reduce illegal drug use, drug addiction, and 

drug-related illness and death.  
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TITLE, BALLOT SUMMARY, AND TEXT 
OF THE MEDICAL MARIJUANA AMENDMENT 

 
The ballot title for the proposed Medical Marijuana Amendment is “Use of 

Marijuana for Certain Medical Conditions.” 

The ballot summary provides as follows: 

Allows the medical use of marijuana for individuals with debilitating 
diseases as determined by a licensed Florida physician. Allows 
caregivers to assist patients’ medical use of marijuana. The 
Department of Health shall register and regulate centers that produce 
and distribute marijuana for medical purposes and shall issue 
identification cards to patients and caregivers. Applies only to Florida 
law. Does not authorize violations of federal law or any non-medical 
use, possession or production of marijuana. 
 
The full text of the amendment provides as follows: 

ARTICLE X, SECTION 29. Medical marijuana production, 
possession and use.— 
 
(a) PUBLIC POLICY. 
 
 (1) The medical use of marijuana by a qualifying patient or 
personal caregiver is not subject to criminal or civil liability or 
sanctions under Florida law except as provided in this section. 
 
 (2) A physician licensed in Florida shall not be subject to 
criminal or civil liability or sanctions under Florida law for issuing a 
physician certification to a person diagnosed with a debilitating 
medical condition in a manner consistent with this section. 
 
 (3) Actions and conduct by a medical marijuana treatment 
center registered with the Department, or its employees, as permitted 
by this section and in compliance with Department regulations, shall 
not be subject to criminal or civil liability or sanctions under Florida 
law except as provided in this section. 
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(b) DEFINITIONS. For purposes of this section, the following words 
and terms shall have the following meanings: 
 
 (1) “Debilitating Medical Condition” means cancer, glaucoma, 
positive status for human immunodeficiency virus (HIV), acquired 
immune deficiency syndrome (AIDS), hepatitis C, amyotrophic lateral 
sclerosis (ALS), Crohn's disease, Parkinson's disease, multiple 
sclerosis or other conditions for which a physician believes that the 
medical use of marijuana [sic]3 would likely outweigh the potential 
health risks for a patient. 
 
 (2) “Department” means the Department of Health or its 
successor agency. 
 
 (3) “Identification card” means a document issued by the 
Department that identifies a person who has a physician certification 
or a personal caregiver who is at least twenty-one (21) years old and 
has agreed to assist with a qualifying patient’s medical use of 
marijuana. 
 
 (4) “Marijuana” has the meaning given cannabis in Section 
893.02(3), Florida Statutes (2013). 
 
 (5) “Medical Marijuana Treatment Center” means an entity that 
acquires, cultivates, possesses, processes (including development of 
related products such as food, tinctures, aerosols, oils, or ointments), 
transfers, transports, sells, distributes, dispenses, or administers 
marijuana, products containing marijuana, related supplies, or 
educational materials to qualifying patients or their personal 
caregivers and is registered by the Department. 
 
 (6) “Medical use” means the acquisition, possession, use, 
delivery, transfer, or administration of marijuana or related supplies 

 
3 The subsequent definition of “Physician certification” provides that the physician 
must state that the “potential benefits of the medical use of marijuana would likely 
outweigh the health risks for the patient.” (Emphasis added.) The description of the 
physician’s role within this definition of “Debilitating Medical Condition,” 
however, omits the phrase “potential benefits of.” 
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by a qualifying patient or personal caregiver for use by a qualifying 
patient for the treatment of a debilitating medical condition. 
 
 (7) “Personal caregiver” means a person who is at least twenty-
one (21) years old who has agreed to assist with a qualifying patient's 
medical use of marijuana and has a caregiver identification card 
issued by the Department. A personal caregiver may assist no more 
than five (5) qualifying patients at one time. An employee of a 
hospice provider, nursing [sic], or medical facility may serve as a 
personal caregiver to more than five (5) qualifying patients as 
permitted by the Department. Personal caregivers are prohibited from 
consuming marijuana obtained for the [sic] personal, medical use by 
the qualifying patient. 
 
 (8) “Physician” means a physician who is licensed in Florida. 
 
 (9) “Physician certification” means a written document signed 
by a physician, stating that in the physician's professional opinion, the 
patient suffers from a debilitating medical condition, that the potential 
benefits of the medical use of marijuana would likely outweigh the 
health risks for the patient, and for how long the physician 
recommends the medical use of marijuana for the patient. A physician 
certification may only be provided after the physician has conducted a 
physical examination of the patient and a full assessment of the 
patient’s medical history. 
 
 (10) “Qualifying patient” means a person who has been 
diagnosed to have a debilitating medical condition, who has a 
physician certification and a valid qualifying patient identification 
card. If the Department does not begin issuing identification cards 
within nine (9) months after the effective date of this section, then a 
valid physician certification will serve as a patient identification card 
in order to allow a person to become a "qualifying patient" until the 
Department begins issuing identification cards. 
 
(c) LIMITATIONS. 
 
 (1) Nothing in this section shall affect laws relating to non-
medical use, possession, production or sale of marijuana.  
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 (2) Nothing in this section authorizes the use of medical 
marijuana by anyone other than a qualifying patient. 
 
 (3) Nothing in this section allows the operation of a motor 
vehicle, boat, or aircraft while under the influence of marijuana.  
 
 (4) Nothing in this law [sic] section requires the violation of 
federal law or purports to give immunity under federal law. 
 
 (5) Nothing in this section shall require any accommodation of 
any on-site medical use of marijuana in any place of education or 
employment, or of smoking medical marijuana in any public place. 
 
 (6) Nothing in this section shall require any health insurance 
provider or any government agency or authority to reimburse any 
person for expenses related to the medical use of marijuana. 
 
(d) DUTIES OF THE DEPARTMENT. The Department shall issue 
reasonable regulations necessary for the implementation and 
enforcement of this section. The purpose of the regulations is to 
ensure the availability and safe use of medical marijuana by 
qualifying patients. It is the duty of the Department to promulgate 
regulations in a timely fashion. 
 
 (1) Implementing Regulations. In order to allow the Department 
sufficient time after passage of this section, the following regulations 
shall be promulgated no later than six (6) months after the effective 
date of this section: 
 
 a. Procedures for the issuance of qualifying patient 
identification cards to people with physician certifications, and 
standards for the renewal of such identification cards. 
 
 b. Procedures for the issuance of personal caregiver 
identification cards to persons qualified to assist with a qualifying 
patient’s medical use of marijuana, and standards for the renewal of 
such identification cards. 
 
 c. Procedures for the registration of Medical Marijuana 
Treatment Centers that include procedures for the issuance, renewal, 
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suspension, and revocation of registration, and standards to ensure 
security, record keeping, testing, labeling, inspection, and safety. 
 
 d. A regulation that defines the amount of marijuana that could 
reasonably be presumed to be an adequate supply for qualifying 
patients’ medical use, based on the best available evidence. This 
presumption as to quantity may be overcome with evidence of a 
particular qualifying patient’s appropriate medical use. 
 
 (2) Issuance of identification cards and registrations. The 
Department shall begin issuing qualifying patient and personal 
caregiver identification cards, as well as begin registering Medical 
Marijuana Treatment Centers no later than nine months (9) after the 
effective date of this section. 
 
 (3) If the Department does not issue regulations, or if the 
Department does not begin issuing identification cards and registering 
Medical Marijuana Treatment Centers within the time limits set in this 
section, any Florida citizen shall have standing to seek judicial relief 
to compel compliance with the Department’s constitutional duties. 
 
 (4) The Department shall protect the confidentiality of all 
qualifying patients. All records containing the identity of qualifying 
patients shall be confidential and kept from public disclosure other 
than for valid medical or law enforcement purposes. 
 
(e) LEGISLATION. Nothing in this section shall limit the legislature 
from enacting laws consistent with this provision. 
 
(f) SEVERABILITY. The provisions of this section are severable and 
if any clause, sentence, paragraph or section of this measure, or an 
application thereof, is adjudged invalid by any court of competent 
jurisdiction other provisions shall continue to be in effect to the fullest 
extent possible. 
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SUMMARY OF THE ARGUMENT 

The Court must strike the Medical Marijuana Amendment from the ballot 

because it violates the single-subject rule; and also because its ballot title and 

summary violate the requirements of clear and accurate disclosure and instead “fly 

under false colors” and “hide the ball.” The Amendment is guilty of logrolling in at 

least five different respects. Each of these logrolling provisions requires voters to 

accept something they may not want, in order to gain what they do want. Any one 

of these single-subject violations is sufficient to render the Amendment clearly and 

conclusively defective. 

First, the amendment adds a broad grant of immunity from civil liability as a 

second subject. As written, no one involved in the process of providing or using 

marijuana for medical purposes can be subjected to liability in any civil cause of 

action. That is far beyond, and unnecessary to, the chief purpose of the 

amendment. Second, the amendment confers immunity from criminal liability for 

more than just the actual use of marijuana for medical purposes. This exceeds the 

legal effect necessary to protect patients, and immunizes participants from the 

potentially criminal consequences of use – again, a second subject in violation of 

the Constitution’s prohibition. 

Third, the Amendment purports to cover a specific and limited class of 

serious illnesses, but in fact it creates an undefined and unrestricted catch-all 
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category of conditions that would qualify for medical use of marijuana, subject 

only to any individual physician’s discretion. Voters may agree with allowing the 

use of marijuana only for the specified, serious conditions, but not agree with the 

very different concept of allowing its use for any condition whatsoever, without 

restrictions on the nature or severity of the condition. This is impermissible 

logrolling.  

Fourth, the Amendment changes the law of standing, allowing any citizen to 

sue the Department of Health to enforce the Amendment, without any requirement 

of showing substantial interests, special injury, or status within the zone of interest 

intended to be protected by the law. That is a distinctly separate change in the law 

of Florida, neither incidental nor necessary to the chief purpose, and therefore it is 

an impermissible second subject. Fifth, the Amendment expands the scope of 

practice of chiropractors and podiatric physicians, who currently are not authorized 

to diagnose or treat illnesses such as those within the scope of the Amendment. 

They nevertheless appear to fall within the scope of the term “physician” as used in 

the Amendment, which term is not limited to medical doctors licensed under 

chapters 458 or 459, Florida Statutes. This broad expansion of the scope of practice 

of non-medical-doctor “physicians” is another instance of improper logrolling. The 

Court should strike the Amendment as in violation of the single-subject rule. 
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The ballot title and summary are equally invalid under Florida law. The title 

is not how the measure “is commonly referred to or spoken of” as required by 

statute. The measure is known as the “Medical Marijuana Amendment” in every 

context except on the printed petition forms. This violates the plain language of the 

statute. 

In addition, the title and summary violate the statutory requirements of fair, 

accurate, non-misleading disclosure in several ways. They “fly under false colors” 

and “hide the ball” about the proposal’s true legal effect and ramifications. This 

deception begins with the fact that neither the title nor the summary uses the phrase 

“medical marijuana,” though the text uses it nine times and it saturates the public 

discussion of the measure. By not disclosing the term in the title or summary, and 

by not defining the term in the text, the sponsor is able to capitalize on a public 

misperception that “medical” is an adjective modifying the noun “marijuana,” 

connoting some different, pharmaceutical-like form of the drug (which actually 

exists but is not at issue in the amendment); and not merely smoked marijuana, 

which is what is really at issue. 

The title and summary again mislead the voter and “hide the ball,” by failing 

to disclose the additional subjects identified under the single-subject analysis as 

already noted. They are also misleading by promising that marijuana may be used 

only for “certain” medical conditions (title) and only for “debilitating” diseases 
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(summary). In contrast, the text allows such use for any and every unspecified and 

unrestricted medical condition a physician may decide might benefit from the use. 

Finally, the title and summary are materially misleading, and inconsistent with the 

text, with respect to the status of Federal law and its application to the acts 

authorized by the Amendment. The summary says no violation of Federal law is 

“authorized,” while the text says no violation is “required” – two different things. 

The summary fails to inform the voter that every step of the process contemplated 

by the Amendment is a violation of Federal law. For any or all of these reasons, the 

Court should strike the Amendment as in violation of the requirements for ballot 

titles and summaries. 

ARGUMENT AND AUTHORITIES 

Standard of Review. The issues before the Court are questions of law. Fine 

v. Firestone, 448 So. 2d 984, 987 (Fla. 1984). Accordingly, the standard of review 

is de novo. Armstrong v. Harris, 773 So. 2d 7, 16 (Fla. 2000), cert. den., 532 U.S. 

958 (2001).  

The Court has stated that it “must act with extreme care, caution, and 

restraint before it removes a constitutional amendment from the vote of the 

people.” Askew v. Firestone, 421 So. 2d 151, 156 (Fla. 1982). Having said that in 

Askew, however, the Court immediately applied the countervailing principle 

requiring that the initiative then in question be stricken from the ballot for violating 
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the legal restraints to which it was subject. Id. The Court cannot apply its own 

restraint if the proposal under review fails to comply with the restraint required of 

it. An initiative petition must be stricken from the ballot if it is “`clearly and 

conclusively defective.´" Weber v. Smathers, 338 So. 2d 819, 822 (Fla. 1976) 

(quoting Goldner v. Adams, 167 So. 2d 575, 575 (Fla. 1964)), receded from on 

other grounds, Floridians Against Casino Takeover v. Let’s Help Florida, 363 So. 

2d 337 (Fla. 1978)). Also relevant to the Medical Marijuana Amendment is this 

Court’s previous holding that a severability clause, such as that of subsection (f) of 

the Amendment, applies only in post-adoption challenges to an amendment. Ray v. 

Mortham, 742 So. 2d 1276, 1281 (Fla. 1999) (“The issue of severability arises only 

after an amendment already approved by voters has been challenged.”) (emphasis 

added). A severability clause will not cure a single-subject violation in a proposed 

constitutional amendment. See id.  

I. THE MEDICAL MARIJUANA AMENDMENT VIOLATES 
THE SINGLE-SUBJECT REQUIREMENT. 
 
Article XI, Section 3, of the Florida Constitution restricts most citizens' 

initiatives, including the Medical Marijuana Amendment, to "one subject and 

matter directly connected therewith." The single-subject rule is “a rule of restraint 

designed to insulate Florida's organic law from precipitous and cataclysmic 

change.” In re Advisory Op. to Att'y Gen.-Save Our Everglades, 636 So.2d 1336, 

1339 (Fla.1994) (emphasis added). One purpose of the single-subject rule is to 
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prevent "logrolling," which is combining different issues into one initiative so that 

people have to vote for something they might not want, in order to gain something 

different that they do want. Advisory Op. to Att’y Gen. Re: Florida Transportation 

Initiative for Statewide High Speed Monorail, 769 So. 2d 367, 369 (Fla. 2000); 

Save Our Everglades, 636 So. 2d at 1339.  

Also, and significantly for purposes of the present proposal, the Court has 

described “matters directly connected therewith,” as that phrase is used in article 

XI, section 3 of the Florida Constitution, to mean matters that are “incidental and 

reasonably necessary to effectuate the purpose of the proposed amendment.” 

Advisory Op. to Att’y Gen. Re: Limited Casinos, 644 So. 2d 71, 74 (Fla. 1994). 

Under this test, matters that are not merely “incidental,” and matters that are not 

“reasonably necessary to effectuate” the chief purpose of the amendment, violate 

the single-subject rule.  

The “rule of restraint” imposed by the single-subject rule of article XI, 

section 3 of the Florida Constitution means that some changes in Florida law 

cannot be accomplished through this process, unless they are carefully curtailed in 

scope and they stay within the boundaries prescribed by law. The sponsor of an 

amendment may not be able to dictate within a single proposed amendment the 

sponsor’s preferences as to every extended ramification or impact of the proposal, 

or direct the specific interaction of the proposal with other areas of the law. 
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Attempting to do so outside the restraint of the single-subject rule is overreaching 

that will render the proposal “clearly and conclusively defective.” Weber, 338 So. 

2d at 822. That is the case here.  

The Medical Marijuana Amendment is guilty of logrolling that violates the 

single-subject rule in at least five ways, as follows: 

A. It creates a broad grant of immunity from civil liability.  

B. It creates a broad grant of immunity from criminal liability beyond 

authorizing medical use itself. 

C. It adds a broad catch-all category of unspecified medical conditions 

that will qualify for marijuana use, beyond the listed “certain” and “debilitating” 

conditions. 

D. It adds a change in the legal requirements for standing to bring an 

action to enforce state agency action. 

E. It expands the scope of practice of “physicians” not licensed as 

medical doctors under chapters 458 or 459 of the Florida Statutes. 

These violations of the single-subject rule are discussed individually below. 

They cause the Amendment to “fly under false colors,” because these additional 

subjects are far outside the scope of the chief purpose that is presented to the 

voters, and of such a nature that they require voters to accept provisions they 

disfavor in order to support the provisions they may want to adopt. See Askew, 421 
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So. 2d at 156 (“A proposed amendment cannot fly under false colors; this one 

does.”). Individually or collectively, they render the amendment clearly and 

conclusively defective. The Court must strike this amendment from the ballot.4 

A. The Amendment Is Guilty Of Logrolling By Creating Broad 
Immunity From Civil Liability. 

  
The chief purpose of the Medical Marijuana Amendment is to legalize the 

medical use of marijuana. However, the amendment goes beyond such 

authorization and adds broad grants of immunity from “civil liability.” Immunity 

from “civil liability” is an impermissible second subject and a classic instance of 

logrolling. Voters might want to allow individuals suffering from debilitating 

medical ailments to use marijuana without fear of criminal repercussions, but 

might not want to approve a broad grant of civil immunity. Yet they must accept 

both here. Immunity from “civil liability” resulting from the medical use of 

marijuana is not a matter “directly connected with” the chief purpose of the 

Medical Marijuana Amendment. It is not incidental, and it is not reasonably 

necessary to legalize medical use of marijuana. It requires that the amendment be 

stricken. 

Three provisions of the amendment create immunity from “civil liability” 

for acts and conduct that the amendment authorizes, immunizing patients, personal 

                                            
4 Each of the single-subject violations also violates the requirements for the ballot 
title and summary, by failing to disclose to voters these significant and distinct 
changes in Florida law. See the second main argument point, infra. 
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caregivers, physicians, and employees of Medical Marijuana Treatment Centers. 

These three provisions appear in section (a), entitled “Public Policy,” as follows 

(emphasis added): 

(a) PUBLIC POLICY. 
 
 (1) The medical use of marijuana by a qualifying patient or 
personal caregiver is not subject to criminal or civil liability or 
sanctions under Florida law except as provided in this section. 
 
 (2) A physician licensed in Florida shall not be subject to 
criminal or civil liability or sanctions under Florida law for issuing a 
physician certification to a person diagnosed with a debilitating 
medical condition in a manner consistent with this section. 
 

(3) Actions and conduct by a medical marijuana treatment 
center registered with the Department, or its employees, as permitted 
by this section and in compliance with Department regulations, shall 
not be subject to criminal or civil liability or sanctions under Florida 
law except as provided in this section. 

 
In addition, the definition of “personal caregiver” in the proposed 

amendment allows “[a]n employee of a hospice provider, nursing [sic], or medical 

facility” to serve as a personal caregiver. Amendment, (b)(7). This use of the lone 

word “nursing” creates an ambiguity as to whether the amendment intends to 

reference a “nursing home,” or whether “nursing” modifies the word “facility” 

used two words later in the sentence. Ambiguity aside, the definition of “personal 

caregiver” apparently also brings within the promise of immunity from civil 

liability employers of personal caregivers, including hospice providers, some kind 

of nursing facilities, and medical facilities (undefined). Taken together, then, these 
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provisions of the amendment purport to immunize from “civil liability” patients, 

personal caregivers, physicians, Medical Marijuana Treatment Centers, employees 

of such Centers, and employers of personal caregivers. 

The amendment does not define the phrase “civil liability,” and therefore it 

must be given its ordinary meaning. Wilson v. Crews, 160 Fla. 169, 34 So. 2d 114, 

118 (1948) (words in constitution are “to be interpreted in their most usual and 

obvious meaning, unless the text suggests that they have been used in a technical 

sense”) (quoting City of Jacksonville v. Glidden Co., 124 Fla. 690, 169 So. 216, 

217 (1936)); Fla. Soc'y of Ophthalmology v. Fla. Optometric Ass'n, 489 So. 2d 

1118, 1119 (Fla.1986) (“If that language is clear, unambiguous, and addresses the 

matter in issue, then it must be enforced as written.”). 

The phrase “civil liability” is understood to mean legal responsibility in civil 

legal proceedings. This would encompass a broad array of causes of action, 

including tort claims, contract claims, workers’ compensation claims -- any form 

of direct or vicarious liability arising out of the acts or conduct that the amendment 

authorizes. Immunity from liability for such claims would mean that if a patient is 

under the influence of marijuana and commits a crime or a tort that victimizes 

another individual, the victim and his or her family, dependents, and survivors 

would have no civil claim against the patient or the patient’s legal representative; 
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nor any claim against any person or entity involved in the process of 

recommending and supplying the patient with the marijuana.  

The victim of an act or omission by any individual immunized by the 

amendment would have no legal recourse against anyone immunized – not the 

caregiver, not the physician, not facilities that hired and retained the caregiver or 

the physician, not Treatment Centers. Patients themselves, and their families and 

legal representatives, would have no legal recourse against caregivers, physicians, 

Treatment Centers, or the employers of any individuals involved in this process, 

even if such individuals acted with negligence or committed intentional wrongful 

acts that harmed the patients. If patients suffer aggravation or worsening of pre-

existing conditions, increased risk of future harm, lung and heart damage from 

smoking marijuana, adverse reactions from interactions with other medications, 

reduced or impaired immune function, addiction, progression to even more 

damaging drugs through the marijuana gateway, accidents or other adverse 

incidents due to impaired judgment and reduced coordination – all of which are 

known effects of marijuana use regardless of the purported intent to use it for 

medical purposes -- they nevertheless have no civil legal recourse against anyone 

involved in the process, and neither do their families, survivors, or other legal 

representatives. 
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The amendment’s promise of immunity from civil liability would extend to 

questions arising in workers’ compensation claims, employment discrimination 

claims, termination of employment and unemployment claims; questions of breach 

of standard of care and direct and vicarious liability in medical negligence and 

wrongful death claims, and all manner of potential liability in all manner of civil 

claims. It is not necessary (and may be impossible) to identify the entire universe 

of claims that may be precluded by this civil immunity, but this grant of immunity 

is express, clear, legally significant, and most importantly for present purposes, a 

second subject outside the chief purpose of the amendment. 

The amendment cannot be saved from this or any of its other impermissible 

second subjects by casting a broad cloak of generalities over it and arguing that in 

a broad sense, immunity from civil liability “relates” to the medical use of 

marijuana. The law will not countenance such an argument. Evans v. Firestone, 

457 So. 2d 1351, 1353 (Fla. 1984) (noting the Court’s earlier decision in Fine v. 

Firestone, 448 So. 2d 984 (Fla. 1984), “stands for the axiomatic proposition that 

enfolding disparate subjects within the cloak of a broad generality does not satisfy 

the single-subject requirement.”).  

The amendment’s promise of immunity from civil liability is sharply 

different from the chief purpose of legalizing medical use of marijuana. Making 

the use of marijuana state-law legal for some purposes does not also require that all 
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potential civil liability be eliminated – and this broad immunity would be 

unprecedented. Voters may want to allow such medical use but not want to 

eliminate all civil legal recourse for the potentially enormous consequences of such 

use. This is an impermissible second subject, and it requires the Court to strike the 

amendment from the ballot. 

The sponsor may argue that it did not intend to create this broad grant of 

immunity from civil liability, and that the phrase as it appears in context, within 

the phrase “not subject to criminal or civil liability or sanctions” was merely 

intended to emphasize that use of marijuana as authorized by the Amendment 

would not instigate any form of “punishment” in the broad sense.5 But if this is not 

what the sponsor meant, it should not have been what the sponsor said. This or any 

similar argument would contravene the plain language that the sponsor wrote for 

inclusion in our State Constitution (in addition to misleading voters by leaving 

them guessing as to the meaning). Language added to the Florida Constitution 

must be construed as written. Fla. Soc'y of Ophthalmology, 489 So. 2d at 1119. It 

would violate fundamental tenets of construction to fail to give the phrase “civil 

liability” its plain meaning, or to give it a construction that is merely redundant of 

the other terms near it. See Burnsed v. Seaboard Coastline R. Co., 290 So. 2d 13, 

 
5 The fact that readers are left to guess what the sponsor intended by this material 
language is in itself a clear and conclusive defect in the Amendment. See infra 
Point II. 
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16 (Fla. 1974) (“It is a fundamental rule of construction of our constitution that a 

construction of the constitution which renders superfluous, meaningless or 

inoperative any of its provisions should not be adopted by the courts.”). If the 

sponsor claims not to have intended to grant immunity from civil liability, the only 

available cure is for the sponsor to rewrite the proposal and try again. This 

proposal, as currently written, violates the single-subject rule, and the Court must 

strike it from the ballot. 

B. The Amendment Is Guilty Of Logrolling By Creating Broad 
Immunity From Criminal Liability. 

 
The Medical Marijuana Amendment also violates the single-subject rule by 

combining its primary subject -- immunity from criminal liability for individuals 

who use marijuana for medical purposes – with added immunity from criminal 

liability for acts and omissions arising out of that use, and immunity from criminal 

liability for others involved in the process defined by the Amendment. The 

Amendment states in subsection (a)(1) that "medical use" by patients and 

caregivers is protected from all criminal liability "except as provided in 

this section." But there is no exception at all. The language under subsection (a)(3) 

is even more broad, stating that all "actions and conduct" by a treatment center or 

its employees "shall not be subject to" criminal liability "except as provided in this 

section." Again, no exception is included anywhere in the section. Immunizing all 

“actions and conduct” of a treatment center and its employees is staggeringly 



24 
 

broad. It creates sweeping legalization to potentially endless criminal acts by a 

registered treatment center and its employees. These immunity provisions are far, 

far beyond the chief purpose of the measure, and constitute clear and clearly 

improper logrolling.  

 The chief purpose of the amendment, and the chief selling point the sponsor 

promotes, is the idea that it should not be a crime for seriously ill individuals to use 

marijuana for relief from their medical symptoms. A voter may agree with that 

chief purpose, but not agree (indeed, likely not even be aware) that someone who 

chooses to use marijuana should also be immune from criminal liability if their use 

causes them to commit crimes; or that treatment centers and their employees are 

immune regardless of their “actions and conduct.” A qualifying patient’s immunity 

for merely using the product is a very different consideration than broad criminal 

immunity as defined in the Amendment, and the latter is not a natural or expected 

result of the former. The Amendment goes beyond what is necessary to protect 

patients, and in so doing is guilty of logrolling. It cannot withstand this Court’s 

review under the governing legal tests, and the Court should strike it. 

C. The Amendment Is Guilty of Logrolling By Adding An 
Unlimited Class Of Medical Conditions That May Qualify 
For Medical Use of Marijuana. 

 
The amendment is clearly and conclusively defective because it improperly 

combines two very different categories of medical conditions that may qualify for 
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the medical use of marijuana. Whereas the title and summary provide for such use 

as to “certain medical conditions” (title), further described as “debilitating 

diseases” (summary), in fact the text of the amendment lists nine (9) specific 

conditions and then adds a catch-all phrase that in application would open up the 

class of covered conditions to an almost unlimited and indefinite extent. The 

definition of “Debilitating Medical Condition” in the amendment text provides as 

follows (emphasis added): 

 (1) “Debilitating Medical Condition” means cancer, glaucoma, 
positive status for human immunodeficiency virus (HIV), acquired 
immune deficiency syndrome (AIDS), hepatitis C, amyotrophic lateral 
sclerosis (ALS), Crohn's disease, Parkinson's disease, multiple 
sclerosis or other conditions for which a physician believes that 
the medical use of marijuana [sic] would likely outweigh the 
potential health risks for a patient. 
 
There is no qualifier in the catch-all phrase that requires that such “other 

conditions” be similar in nature or severity to the preceding list of nine specific 

conditions. The conditions that may come within the scope of this phrase are not 

defined or restricted at all except that a physician believes they are appropriate for 

use of marijuana. These are two very distinct subjects. A voter who agrees with the 

medical use of marijuana for the nine listed conditions might not want to authorize 

its use for less serious conditions or diseases. A voter who wants to authorize 

medical use of marijuana for limited purposes might want a state agency or board 

to determine whether and when to expand the authorized uses, and might not want 
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to leave it up to individual physicians to do so without uniform guidelines, 

oversight, regulation, or consistency in application.6 This is a classic case of 

logrolling. It is similar to the flaw that caused this Court to strike the anti-

discrimination amendment in 1994, in which a catch-all phrase broadened the 

amendment. In re Advisory Op. to Att’y Gen.--Restricts Laws Related To 

Discrimination, 632 So. 2d 1018, 1020 (Fla. 1994). This violates the single-subject 

rule and requires that the Court strike the amendment from the ballot. 

D. The Amendment Is Guilty Of Logrolling By Adding A 
Change In The Legal Requirements For Standing. 

 
The Medical Marijuana Amendment also violates the single-subject rule by 

adding a change in the legal requirements for standing to compel the Department 

                                            
6 Except for Massachusetts, no other state provision purporting to authorize 
marijuana use for medical purposes leaves it up to individual physicians’ discretion 
to determine what medical condition may qualify for such use. The Massachusetts 
measure was a ballot initiative, but significantly, the initiative petition provisions 
of Article 48 of the Massachusetts Constitution (article 48, part II, section 3) do not 
impose a single-subject rule like that imposed by article XI, section 3, of the 
Florida Constitution. The Massachusetts superior court has noted that 
Massachusetts only requires “relatedness,” which that court expressly described as 
“less restrictive” than a single-subject rule. Massachusetts Teachers Ass'n v. 
Secretary of Com., 384 Mass. 209, 220, 424 N.E.2d 469, 476-77 (Mass. 1981) (“If, 
however, one can identify a common purpose to which each subject of an initiative 
petition can reasonably be said to be germane, the relatedness test is met. … 
Unlike the situation in other States, the single subject concept has not been a part 
of the legislative process in this Commonwealth, and we see no justification for 
importing that concept into the less restrictive limitation of ‘related subjects.’”) 
(Emphasis added; footnote omitted.) All other states with comparable laws on 
medical use of marijuana either have a closed list of qualifying medical conditions, 
or allow expansion of the list only through state agency or board action or a similar 
evaluative filtering process. See, e.g., state chart at medicalmarijuana.procon.org. 
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of Health or successor agency to comply with the amendment. Changing the law of 

standing for this amendment is not directly connected with, or reasonably 

necessary to, the chief purpose of the amendment. It is another subject, it is 

logrolling, and it requires that the Court strike the amendment from the ballot. 

The new law on standing appears near the end of the amendment text, in 

section (d)(3), entitled “Duties of the Department,” as follows (emphasis added): 

 (3) If the Department does not issue regulations, or if the 
Department does not begin issuing identification cards and registering 
Medical Marijuana Treatment Centers within the time limits set in this 
section, any Florida citizen shall have standing to seek judicial relief 
to compel compliance with the Department’s constitutional duties. 

 
The plain meaning of this new standard for legal standing contains three 

features that differ dramatically from the existing Florida law of standing. First, it 

confers standing on any Florida citizen to bring suit against the State agency, 

without requiring, as current law requires, any showing of substantial interest, 

special injury, or that the complainant is within the zone of interests intended to be 

protected by the amendment. § 120.69(1)(b), Fla. Stat. (2013) (“A petition for 

enforcement of any agency action may be filed by any substantially interested 

person who is a resident of the state.”). Second, it limits standing to “citizens” of 

Florida, whereas under the current Administrative Procedure Act, standing extends 

to “residents” of Florida – subject to the requirement of showing substantial 

interest. Id. Third, it eliminates the requirement under current law of prior notice to 
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the agency. Thus, this standing provision in the Medical Marijuana Amendment is 

clearly a departure from existing law, clearly a change in the law, clearly 

significant – and clearly separate and apart from the chief purpose of the measure.  

Florida law has consistently required some showing of direct or special 

interest as a prerequisite to standing to sue the state or a state agency, with limited 

exceptions. See Florida Wildlife Fed’n v. State Dep’t of Envtl. Prot., 390 So. 2d 

64, 67 (Fla. 1980) (no special injury required to sue under the Environmental 

Protection Act but noting the general rule requiring it in other actions). The APA 

uses the term “substantially interested,” which has been defined as requiring a 

showing of injury in fact of the kind the proceeding is designed to protect. Agrico 

Chemical Co. v. Department of Environmental Reg., 406 So. 2d 478, 482 (Fla. 2d 

DCA 1981) (“We believe that before one can be considered to have a substantial 

interest in the outcome of the proceeding he must show 1) that he will suffer injury 

in fact which is of sufficient immediacy to entitle him to a section 120.57 hearing, 

and 2) that his substantial injury is of a type or nature which the proceeding is 

designed to protect. The first aspect of the test deals with the degree of injury. The 

second deals with the nature of the injury.”), rev. den., 415 So. 2d 1359 (Fla. 

1982). The Medical Marijuana Amendment changes this preexisting law of 

standing to eliminate, for purposes of suing the Department of Health under this 



29 
 

Amendment, any requirement of substantial interest or special injury or zone of 

interests. 

While a constitutional amendment is permitted to change state statutory and 

common law, an amendment proposed through the initiative process of article XI, 

section 3, of the Florida Constitution may not make such a change in addition to a 

completely separate change in the law. The single subject of this amendment 

purports to be the authorization of the medical use of marijuana. Adding a separate 

change to the law of standing is outside the permissible scope of that single 

subject. It is not incidental to the chief purpose of the amendment, and it is not 

reasonably necessary to effectuate the chief purpose. It is, instead, a kind of in 

terroram clause, apparently intended to intimidate the Department under threat of a 

multiplicity of lawsuits – the avoidance of which is the very reason this Court 

instituted reasonable limits on standing in the first place. See Florida Wildlife 

Federation, 390 So. 2d at 67 (“This Court originally formulated the special injury 

rule as a method of forestalling a multiplicity of suits.”) (citing Brown v. Florida 

Chautauqua Ass'n, 59 Fla. 447, 52 So. 802 (1910)). This additional second subject 

requires that the Amendment be stricken from the ballot. 
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E. The Amendment Is Guilty Of Logrolling By Expanding The 
Scope Of Practice Of Physicians Not Licensed As Medical 
Doctors Under Chapters 458 Or 459, Florida Statutes. 

 
The Amendment is guilty of logrolling for yet another reason, because it 

expands the scope of practice of chiropractors and podiatrists, and any other 

healthcare provider not licensed as a medical doctor under Chapters 458 or 459 of 

the Florida Statutes who might fall within the scope of the word “physician” as 

used in the Amendment. The Amendment defines “physician” vaguely as “a 

physician who is licensed in Florida.” However, this definition is not limited to 

medical doctors licensed under chapters 458 or 459 of the Florida Statutes, which 

are the medical doctors licensed to diagnose and treat illnesses, and whom voters 

most likely think the Amendment authorizes to recommend the use of marijuana. 

Other professionals such as chiropractors and podiatrists are also referred to as 

“physicians” under Florida law. See § 460.403(5) (defining “chiropractic 

physician”), and § 461.003(1) (defining “podiatric physician”), Fla. Stat. (2013).  

Assuming the Amendment applies to these other categories of “physicians” 

as its plain meaning would indicate it does, it authorizes chiropractors and 

podiatrists to make the assessments and treatment recommendations contemplated 

by the “physician certification” process set forth in the Amendment. This means 

chiropractors and podiatrists, and perhaps other healthcare providers who fall 

within the broad term “physician” as used in the Amendment, would for the first 
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time be authorized to diagnose and treat the illnesses within the definition of 

“debilitating medical condition” in the Amendment. This would be an enormous 

expansion of these professionals’ authorized scope of practice, and it would 

directly contravene present Florida law, which prohibits them from prescribing 

drugs, with only minimal exceptions. See § 460.403(9)(c)1, Fla. Stat. (2013) 

(“chiropractic physicians are expressly prohibited from prescribing or 

administering to any person any legend drug except as authorized under 

subparagraph 2”), and § 461.003(5), Fla. Stat. (2013) (limiting podiatry to certain 

foot and leg conditions and prohibiting the prescribing of drugs except within the 

scope of practice authorized by the statute for such foot and leg conditions). 

This expansion in the scope of practice of “physicians” not licensed as 

medical doctors under chapters 458 or 459 of the Florida Statutes is a far-reaching 

change in the law, and is neither directly related to the chief purpose of the 

Amendment nor necessary to it nor incidental to it. Voters may think it permissible 

to have licensed medical doctors, who are authorized to diagnose and treat illness, 

recommending the use of marijuana for medical purposes; but they may not want 

to have healthcare practitioners who lack that licensure and training performing 

that same task. People who approve of the core concept of a medical doctor 

making a certification are not likely to approve the separate concept of allowing a 

podiatrist or chiropractor to certify the use of marijuana for one of the medical 
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conditions covered by the Amendment. This is impermissible logrolling, and it is 

yet another reason why the Court must strike this Amendment. 

II. THE BALLOT TITLE AND SUMMARY ARE 
MISLEADING, AMBIGUOUS, AND INACCURATE.  

 
Florida law mandates that the ballot title of an amendment proposed through 

the initiative process of Article XI, section 3, of the Florida Constitution must 

reflect how the measure “is commonly referred to or spoken of.” The ballot 

summary must “provide fair notice of the content of the proposed amendment so 

that the voter will not be misled as to its purpose, and can cast an intelligent and 

informed ballot." Advisory Op. to Att’y Gen. Re: Term Limits Pledge, 718 So. 2d 

798, 803 (Fla. 1998); § 101.161(1), Fla. Stat. (2013).7 The accuracy and clarity of 

the ballot title and summary are of “paramount importance” because they are all 

the voter sees in the voting booth; the text is not on the ballot. Armstrong, 773 So. 

2d at 12-13.  

This Court refuses to approve ballot language that “flies under false colors” 

or “hides the ball.” Florida Educ. Ass’n v. Florida Dep’t of State, 48 So. 3d 694 

(Fla. 2010); Florida Dep’t of State v. Florida State Conf. of NAACP Branches, 43 

So. 3d 662, 667-68 (Fla. 2010); Armstrong, 773 So. 2d at 16; Askew v. Firestone, 

421 So. 2d at 156. Instead, the ballot summary must disclose the chief purpose and 

 
7 The statute also limits the title to 15 words and the summary to 75 words. 
§ 101.161(1), Fla. Stat. (2013). This title and summary comply with those 
requirements. 



33 
 

legal effect of the amendment in language that is clear, unambiguous, and not 

misleading. Advisory Op. to Att’y Gen. Re: Land Use Plans, 902 So. 2d 763, 770 

(Fla. 2005); Advisory Op. to Att’y Gen. Re: Prohibiting Public Funding of Political 

Candidates' Campaigns, 693 So. 2d 972, 976 (Fla. 1997); Askew v. Firestone, 421 

So. 2d at 154-55. The voter must be given fair notice of the decision to be made, 

Roberts v. Doyle, 43 So. 3d 654, 658-59 (Fla. 2010); and must be fairly informed 

about the substance and effect of the amendment. Advisory Opinion to Attorney 

General re 1.35% Property Tax Cap, Unless Voter Approved, 2 So. 3d 968, 

976 (Fla. 2009). 

The Medical Marijuana Amendment fails all of these substantive 

requirements. The ballot title, “Use of Marijuana for Certain Medical Conditions,” 

is not how the measure “is commonly referred to or spoken of.” § 101.161(1), Fla. 

Stat. (2013). The ballot summary, even taken together with the title, is materially 

misleading because it fails to inform voters accurately about material features of 

the Amendment. It hides the fact that the Amendment capitalizes on the 

fundamentally misleading and undefined phrase “medical marijuana.” It fails to 

disclose the broad grants of civil and criminal immunity created in the amendment 

text. It conceals the fact that the class of medical conditions for which marijuana 

may be used is virtually unlimited. It fails to advise the voter that standing to sue 

the State is made broader than current law would allow, and that the scope of 
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practice of physicians not licensed to diagnose or treat illnesses covered by the 

Amendment would be expanded dramatically. Finally, the ballot summary fails to 

inform the voter accurately about the current state of Federal law governing the use 

of marijuana, and uses language inconsistent with the language of the Amendment 

text in describing the interaction between this amendment and Federal law. It 

plainly and improperly “hides the ball” as to material aspects of the amendment. 

As this Court recently held with respect to a similarly defective ballot summary, 

this summary does not give “fair notice of the purpose and effect of the 

amendment.” Florida Dep’t of State v. Mangat, 43 So. 3d 642, 648 (Fla. 2010). 

These clear and conclusive defects require the Court to strike this amendment from 

the ballot. 

A. The Title Violates The Statute. 
 

The title of the Medical Marijuana Amendment is not how the measure “is 

commonly referred to or spoken of” as required by section 101.161(1), Florida 

Statutes (2013). The title is “Use of Marijuana for Certain Medical Conditions,” 

but one will search in vain for any instance in which the measure is “commonly 

referred to” by this title (except on the printed petition forms). The sponsor’s 

website (unitedforcare.org), advertising, media releases and interviews, other 

online and media references to the amendment – and, importantly, the text of the 

amendment itself – instead uniformly and consistently refer to the measure in some 
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way that includes the phrase “medical marijuana.” On Twitter, both the campaign 

manager (Ben Pollara, @bfgpollara) and the principal spokesman and financier 

(John Morgan, @johnmorganESQ), tweet about the amendment and campaign 

using #medicalmarijuana and #unitedforcare, consistently and repeatedly, and to 

the notable exclusion of the ballot title. Likewise, the sponsor’s Facebook page at 

United For Care refers to the proposal as the “medical marijuana campaign,” 

“medical marijuana initiative,” and “the petition for medical marijuana,” never 

using the ballot title. (See recent posts of October 14, 22, 24, 29, and November 6, 

2013, among numerous examples.) Other supportive groups and individuals on 

social media and traditional media, nationwide, refer to this amendment as well as 

the entire nationwide marijuana legalization movement by the phrase “medical 

marijuana.” When this Court docketed this case, it gave it the title “Medical 

Marijuana” initiative. [Public Information page]8 This is the Medical Marijuana 

Amendment, and that is how people refer to it – not by the ballot title the sponsor 

chose to use. The title on the petition forms violates the plain meaning of section 

101.161(1), Florida Statutes (2013). 

 
8 The Clerk’s office also initially docketed the case using the name of the 
sponsoring political committee, People United For Medical Marijuana. The Court 
amended the case style to use the formal ballot title by an Order dated October 31, 
2013. The listing on the Public Information page still calls it the “Medical 
Marijuana” initiative. 



36 
 

The use of a sterile and obscure title that makes no reference to “medical 

marijuana” has special significance in this case because it reflects what must have 

been the intentional avoidance of the very phrase that realistically describes how 

this amendment is referenced. And that act of avoidance is legally significant 

because it allows the amendment to cultivate and capitalize on a false public 

perception that the adjective “medical” modifies the noun “marijuana,” and that 

“medical marijuana” is a better, cleaner, safer, more socially acceptable, more 

sanitized product than what is really at issue, which is smoked marijuana, plain and 

simple. In fact, there is such a thing as “medical marijuana” or “medical cannabis,” 

which is a pharmaceutically-produced medicine utilizing the helpful compounds 

contained within the plant without the unhelpful and affirmatively harmful 

compounds and without requiring smoking as the method of administration. A 

voter searching for a definition of “medical marijuana” could find out about this 

pharmaceutical drug on Wikipedia among other sources. But that is clearly not 

what this Amendment is about. 

If the title used the phrase “medical marijuana” like it should have, then the 

sponsor would have been compelled to define the phrase, and to do so accurately, 

and would have lost the public relations cachet derived from the false connotation 

of the phrase. The failure of the ballot title to reflect the real way this amendment 
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is referenced allows it to fly under false colors, which the Court should not 

countenance. 

The failure of the title to comply with this threshold statutory requirement is 

also revealed to be misleading in light of the contrasts between the title and 

summary, neither of which uses the phrase “medical marijuana,” and the text of the 

amendment itself, which uses that phrase nine (9) times, even in the title that 

would appear in the Florida Constitution. The text uses the constitution section title 

“Medical marijuana production, possession, and use.” The phrase “medical 

marijuana” is then used eight (8) more times in the text of the amendment (several 

times in the defined term “medical marijuana treatment center”). The phrase 

“medical marijuana” appears in subsections (a)(3), (b)(5), (c)(2), (c)(5), (d), 

(d)(1)c, (d)(2), and (d)(3). In order for the title and summary together to reflect the 

text accurately and fairly, they should have used the phrase “medical marijuana,” 

and the phrase should have been defined – accurately and not euphemistically - in 

the text. Neither of those attempts at fair and accurate terminology and disclosure 

occurred. Because of these omissions, the amendment “flies under false colors” 

and is misleading as to its most basic premise: what “medical marijuana” really is. 

This, too, renders the amendment clearly and conclusively defective, for which the 

Court must strike it from the ballot. 
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B. The Summary “Flies Under False Colors” and “Hides The 
Ball” By Omitting Material Information Necessary To 
Fairly Inform Voters. 

 
The law is clear that a ballot summary cannot either “fly under false colors” 

or “hide the ball.” Armstrong, 773 So. 2d at 16, 18. This ballot summary does both 

and is materially misleading in three respects. First, it deceives the voter into 

believing that the medical conditions for which marijuana may be used are 

“certain,” implying specified and identifiable; and “debilitating,” meaning serious 

and enfeebling. Neither is true. The amendment itself includes a catch-all category 

of illnesses subject only to the “belief” of any Florida physician that marijuana is 

likely helpful – a virtually bottomless pit. Second, the ballot summary misleads the 

voter with respect to the state of Federal law on the use of marijuana and the 

interaction between this amendment and Federal law. Third, the summary fails to 

disclose accurate information about the scope of the amendment. All of these 

deceptions are material, and require the Court to strike the amendment from the 

ballot.  

The sponsor will fall back on the 75-word limit for ballot summaries to 

excuse the material omissions in this summary, and in truth the law does not 

require “an exhaustive explanation of the interpretation and future possible effects 

of the amendment.” Advisory Op. to Att'y Gen. Re: Protect People from the Health 

Hazards of Second–Hand Smoke by Prohibiting Workplace Smoking, 814 So. 2d 
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415, 419 (Fla.2002). However, the word limit is no excuse for leaving out what 

ought in fairness be disclosed, nor an excuse for including affirmatively misleading 

information. Indeed, the word limit makes it all the more important to make every 

word count. Other drafters of other complex proposals have managed to include all 

information necessary to ensure that the summaries are accurate and not 

misleading. But that was not accomplished here, and the resulting summary is 

incomplete and even affirmatively misleading. The Court must strike it. 

1. The Title And Summary Are Misleading As To The Medical 
Conditions That Qualify For Medical Use Of Marijuana. 

 
The ballot title and summary mislead the voter about the nature and scope of 

medical conditions that may qualify for medical use of marijuana. The title states 

that marijuana may be used for “certain medical conditions,” implying by the use 

of the word “certain” that the conditions are limited and definite and can be 

defined. The primary definition of the word “certain,” and the common 

understanding of its meaning, is “fixed, settled.” Merriam-Webster Online 

Dictionary. But the title’s promise of certainty is false.  

The falsehood in the title is made worse in the ballot summary. The ballot 

summary states as follows: “Allows the medical use of marijuana for individuals 

with debilitating diseases as determined by a licensed Florida physician.” 

(Emphasis added.) Neither the summary nor the text defines the word 

“debilitating,” and the summary does not advise the voter that the text provides 
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other definitions that control the amendment. The plain meaning of the word 

“debilitate” is to make weak, to impair the strength of, or to enfeeble. Merriam-

Webster Online Dictionary. Voters commonly understand “debilitating” to refer to 

a very serious illness or disease that leaves a patient unable to function normally. 

Thus, voters reading the title’s promise that only fixed or settled conditions will 

qualify for medical use of marijuana, and the summary’s description of those 

conditions as “debilitating,” must conclude that the amendment would limit the 

medical use of marijuana to specified and identified conditions that cause 

weakness and loss of strength. But that impression would be false. 

Although the ballot summary fails to inform the voter that terms used in the 

amendment are specially defined within the text, the text of the amendment itself 

defines “debilitating medical condition” as follows (Amendment (b)(1), emphasis 

added): 

 (1) “Debilitating Medical Condition” means cancer, glaucoma, 
positive status for human immunodeficiency virus (HIV), acquired 
immune deficiency syndrome (AIDS), hepatitis C, amyotrophic lateral 
sclerosis (ALS), Crohn's disease, Parkinson's disease, multiple 
sclerosis or other conditions for which a physician believes that the 
medical use of marijuana [sic] would likely outweigh the potential 
health risks for a patient. 
 
The catch-all phrase at the end of this definition is a quantum leap beyond 

anything that can fairly be described as either “certain” or “debilitating.” It extends 

the universe of qualifying medical conditions indefinitely and imprecisely. It defies 
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the very concept of certainty. Further, it departs from the limitation otherwise 

imposed by the term “debilitating,” and brings within the scope of the amendment 

the use of marijuana for any condition that any physician believes might benefit 

more than suffer from such use. As already noted, this definition omits the first 

half of the balancing test, which is defined in the definition of “physician 

certification” as whether the “potential benefits of” the use would “likely 

outweigh” the health risks for the patient. Amendment (b)(9). Whether this 

omission was substantive or unintended, and what it means about the physician’s 

analysis, is uncertain. What is clear, though, is that the definition of qualifying 

medical conditions in the text goes far, far beyond what is promised in the title and 

summary. Anyone with an ache or pain or anxiety or stress or – anything, really – 

who can get a single doctor to say it is more likely good than bad to use marijuana, 

will be qualified to use it. But that is not what the title and summary tell the voter, 

and that is a violation of the standards imposed on initiatives under Florida law. 

§ 101.161(1), Fla. Stat. (2013). 

The ballot summary makes this problem worse, not better, by stating that 

medical use will be allowed for debilitating diseases “as determined by a licensed 

Florida physician.” The sponsor might argue that this “as determined” phrase 

advises the voter that in the final analysis, the identity of conditions for which 

marijuana may be used is up to a physician. If that was the drafters’ intent, it fails 
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miserably because it is inconsistent with the title’s promise of certainty, it is 

inconsistent with the dictionary definition and connotation of “debilitating” 

diseases, and it introduces even more ambiguity into the analysis. Instead, a voter 

reading this sentence in the summary, after having read that the title promises only 

“certain” medical conditions will qualify, is likely to read the “as determined” 

phrase as being limited to “debilitating diseases.” In other words, the reasonable 

meaning of the phrase “debilitating diseases as determined by a licensed Florida 

physician” is that a physician will act as gatekeeper and make the determination of 

whether or not any given condition qualifies as a “debilitating disease.” But the 

definition in the text is to the contrary, creating an open class of medical conditions 

that may qualify for medical use of marijuana, and not limiting that class to 

“debilitating” conditions at all. This creates an enormously significant inaccuracy 

and it is certain to mislead voters. It causes the amendment to “fly under false 

colors,” and it is not permissible. The Court must strike this amendment from the 

ballot. 

2. The Title And Summary Are Misleading About Federal 
Law. 

 
The amendment is clearly and conclusively defective in another respect 

because it misleads the voter about the status of Federal law and the interaction 

between this amendment and Federal law with respect to the use of marijuana. In 

addition, there is an inconsistency between the summary and the text in reference 
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to Federal law. The ballot summary states that the amendment “[d]oes not 

authorize violations of federal law … .” (Emphasis added.) But the text of the 

amendment states that “Nothing in this law section [sic] requires the violation of 

federal law or purports to give immunity under federal law.” (Emphasis added.) 

“Authorize” and “require” are not the same thing. “Authorize” means to give legal 

authority or to empower. Black’s Law Dictionary, 9th ed. “Require” means to make 

necessary or mandatory. Merriam-Webster Online Dictionary. Because the 

summary uses one word and the text uses the other, it is not clear which meaning 

the drafters intended to convey. This introduces a material ambiguity that may 

mislead voters with an incorrect understanding of the interplay of this amendment 

with Federal law. Similar flaws have required the Court to strike previous 

amendments. See, e.g., Advisory Op. to Att’y Gen. Re: Right To Choose Healthcare 

Providers, 705 So. 2d 563, 586 (Fla. 1998) (“citizen” and “person” are different 

terms, introducing unacceptable ambiguity); Advisory Op. to Att’y Gen. Re: 

People’s Property Rights, 699 So. 2d 1304 (Fla. 1997) (difference in language 

between summary and text, together with undefined terms, caused court to strike 

the amendment); Save Our Everglades, 636 So. 2d 1336 (among other flaws, use 

of inconsistent words “save” and “restore” rendered amendment clearly and 

conclusively defective). This amendment suffers from the same clear and 

conclusive defects. 
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Even worse, the ballot summary gives a false impression of the legality of 

marijuana use under Federal law, because it fails to disclose the current state of 

Federal law but implies that the use authorized under this amendment would not 

violate Federal law. It is undisputed, and the sponsor does not deny, that marijuana 

is a schedule 1 drug under the federal Controlled Substances Act. See 21 U.S.C. 

§ 812(b)(1). This means that it is illegal under Federal law to grow, distribute, 

possess, or use marijuana. It is illegal to manufacture, distribute, or possess it with 

intent to distribute. See 21 U.S.C. § 841. It is illegal to knowingly open, lease, rent, 

maintain or use any property for the manufacture, storage, or distribution of a 

controlled substance. See 21 U.S.C. § 860. It is illegal to use any communication 

facility to commit a felony violation of the Controlled Substances Act. See 21 

U.S.C. § 843. The fact that the Department of Justice, under the current 

administration, has elected to focus its limited resources on large-scale violations 

of these laws, rather than prosecuting individual violators, does not change the fact 

that it is illegal. Everyone in the chain of custody of the marijuana used as 

contemplated by this Amendment would be violating Federal law. Furthermore, 

marijuana is categorized as it is because it has not been determined to be either safe 

or effective. It is not a medicine. Only the Food and Drug Administration can re-

categorize a substance and determine how it can be used, and it has not done so.  
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Yet the sponsor chose not to disclose the current state of the law to voters, 

and that is improper. See Askew, 421 So. 2d at 156 (amendment fatally defective 

for its failure to explain current law on lobbying ban or that the proposal weakened 

current law); Advisory Op. to Att’y Gen. Re: Casino Authorization, 656 So. 2d 466, 

469 (Fla. 1996) (what the amendment failed to disclose rendered it misleading and 

required that it be stricken). 

How this amendment can fairly be said to not violate Federal law defies 

explanation. At a bare minimum, the employees of a treatment center who dispense 

marijuana are violating Federal law and are both “authorized” to do so by the 

Amendment and “required” to do so by the terms of their employment. The voter is 

legally entitled to a clear and not misleading explanation of the measure, and the 

title and summary fail to provide it with respect to Federal law. For this additional 

reason, the Court must strike this amendment from the ballot. 

3. The Title And Summary Omit Material Information About 
The Scope Of The Amendment, Rendering Them 
Misleading. 

 
As noted in the first argument point, the Medical Marijuana Amendment 

improperly includes at least five subjects that are not necessary to the chief purpose 

of the amendment nor directly connected to it: immunity from civil liability, 

immunity from criminal liability beyond liability for using marijuana itself, an 

unrestricted category of unspecified medical conditions that may qualify for 
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medical use of marijuana, a change in the law of standing, and an expansion of 

chiropractors’ and podiatrists’ practice act. The failure to disclose these additional 

subjects in the ballot summary is enough to render the amendment fatally 

defective. If voters are being asked to give up substantial legal rights to pursue 

civil claims, to accept broad immunity from criminal liability, to approve 

marijuana use for an unlimited class of medical conditions that are not required to 

be “debilitating,” and to approve a material change in the law of standing and 

scope of medical practices, at a minimum they should be advised of those issues. 

They were not, and that is impermissible. The ballot summary is clearly and 

conclusively defective for failing to make these material disclosures. 

  
CONCLUSION 

 The Medical Marijuana Amendment violates the single-subject rule, and is 

guilty of multiple instances of logrolling. Its title and ballot summary fly under 

false colors and hide the ball; they are inaccurate and misleading. The Court must 

strike this Amendment from the ballot. 
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